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ARQOKiy  A^D  DETERMINED 


*♦         .    • 


COURT  OF  COMMGX.'PLEAS, 


IN 


3fiit!jatlmai5,  lilaq,  anb  (Bu^r'jmm, 


IN  THB 


TENTH  YEAJ^^  TH^REIQN  OF  VICTORIA. 


Eastern  Division  of  Somersstshibe. 

JAMES  GEORGE  HATDEN,  on  behalf  of  THOMAS  SEREL,(a) 
Appellant,  The  Overseers  of  TWERTON,  Respondents.    Nov.  12. 

The  astigHiBe  of  a  rent-charge  is  not  entitled  to  be  registered,  unless  he  has  been  in  the  adual 

receipt  of  it  for  six  months  before  the  last  day  of  July. 


Thomas  Sekel  objected  to  the  name  of  Richard  Ainsworth  being 
retained  in  the  list  of  voters  for  the  parish  of  Twerton.  Richard  Ains- 
worth had  claimed,  *and  had  been  placed  upon  the  list  of  claim- 
ants in  the  following  form : — 


1*2 


Ghrlsttan  Nsme  and 
SamsiM  of  each 
Voter. 


Ainsworth. 
Richard. 


I 


Flacsof  Ahodo. 


Redcliff   Parade, 
Bristol 


Nakuv  of  QaaUflcft- 
tkm. 


Undivided  Share 
of  a  Freehold 
Rent-charge. 


8tT«et^  Lane,  or  other 
like  Plaoe  in  this  Par^ 
lih,  and  Number  of 
Uouie,  where  the  Pro* 
perty  Is  sltaated. 


Charles    Wilkins, 
Cloth    Mills, 
Twerton. 


It  appealed,  that,  eight  years  ago,  the  above-named  Charles  Wilkins, 
ia  oonsideration  of  2400L,  had  effectually  granted  to  William  Naish,  hia 

(a)  See  Watikfynj  app.,  WooUiU,  resp.,  post,  p.  86. 


2  Haitden,  App.  Overseers  of  Twerton,  Besp.  M.  T.  1846. 

heirs  and  assigns,  a  rent-charge  of  100/.  a  year,  payable  quarterly,  for 
ever,  issuing  out  of  the  cloth-mills  at  Twerton,  then  the  property  of  the 
grantor,  and  then  and  now  in  his  possession^,  und  of  sufficient  value. 
Such  rent-charge  was  regularly  paid  to  Willjatir  Naish  from  the  time  it 
was  granted  to  him  till  the  29th  of  Septembeiv  f  845. 

On  the  19th  of  January  last,  Willi;^,^ish,  in  consideration  of 
24202.,  duly  conveyed  the  whole  of  •^i^.'^'terest  in  this  rent-charge  to 
William  Tothill,  Joseph  Fry,  and  Sambel  Price  Jackson,  and  their  heirs 
and  assigns,  and,  upon  the  sa^'*d&y,  an  indenture  was  executed  be- 
tween the  last-mentioned  thf e«.  pe'rsons,  and  forty-seven  other  persons, 
of  whom  Richard  AinswprtHMas  one,  whereby  it  appeared  that  Tot- 
hill, Fry,  and  Jacksop.  he^  the  rent-charge  in  trust  for  themselves, 
Richard  Ainsworth,^VjiU*tlie  forty-six  other  persons  parties  to  the  last- 
mentioned  indenti(!k^*^nd  their  respective  heirs  and  assigns,  as  tenants 
in  common.  .•,  *•/.*• 

The  conflidd/aiion  for  the  rent-charge,  and  the  costs  of  the  convey- 
ance, were  *paid  in  equal  proportions  by  each  of  these  fifty  purchasers, 
parties  to  the  last-mentioned  indenture. 

^.Q-,  *0n  the  9th  of  April  last,  one  o{(lte  trustees  applied  to  Mr. 
Wilkins  for  jfhe  rent^uQp pntTO^Sth ^f ^arch,  and  was  then  in- 
formed that  the  premises^ut  of  which  the  rent-charge  was  payable,  had 
become  the  property  of  the  National  Provincial  Bank  of  England ;  and 
that  Mr.  Wilkins  was  then  only  tenant  thereof,  and  awaited  the  autho- 
rity of  the  bank  to  pay  the  rent-charge  to  the  trustees,  instead  of  pay- 
ing it  to  Mr.  Naish. 

On  the  29th  of  April,  Mr.  Wilkins  paid  to  the  trustees  the  sum  of  48/. 
10«.  10(2.,  being  the  half-year's  rent  due  in  the  March  preceding,  less 
the  income-tax  thereon.  The  trustees  immediately  divided  the  said  sum 
of  48/.  10s.  lOd.  equally  among  themselves,  Richard  Ains worth,  and 
the  forty-six  other  persons  entitled  thereto. 

Mr.  Wilkins  still  continues  to  occupy  these  mills  as  tenant ;  and  he 
occupied  other  cloth-mills  adjoining ;  the  whole  of  which  mills  are  com- 
monly called  Twerton  Cloth-Mills :  but,  by  persons  in  the  factory,  and 
by  some  persons  in  the  village,  the  mills  are  distinguished  as  the  Upper 
and  the  Lower  Mills ;  and  it  is  upon  that  part  of  the  property  so  dis- 
tinguished as  the  Lower  Mills  that  the  rent  in  question  is  charged. 

It  was  objected,  first,  that  the  deduction  of  the  income-tax,  which  the 
tenant  had  a  right  to  make,  and  had  made,  from  the  rent,  reduced  the 
freehold  of  each  person  below  the  requisite  value.  The  revising  barrister 
decided  that  each  person,  notwithstanding  such  deduction,  had  a  free- 
hold of  4:0s,  a  year. 

It  was  next  objected  that  the  name  of  the  actual  owner  of  the  pro- 
perty should  have  appeared,  and  not  the  name  of  Charles  Wilkins,  who 
had  sold  the  property  five  years  before.  The  barrister  decided,  that, 
inasmuch  as  the  fourth  column  in  the  list  was  for  the  sole  purpose  of  iden- 


4  Manning,  Granger,  &  Scott.  3 

tifying  the  property,  the  name  of  Charles  WiUdiis,  who  waa,  in  the 
neighbourhood,  the  reputed  *owner,  was  sufficient ;  but  that,  if  p^j 
not,  he  (the  barrister)  had  power,  under  the  statute,  to  correct  *- 
the  mistake,  if  it  was  one,  and  insert  the  names  of  Henry  Sharp  and 
others,  the  persons  to  whom  the  property  had  been  conveyed  in  trust 
for  the  National  Provincial  Bank  of  England. 

The  next  objection  was,  that  the  situation  of  the  property  was  not 
correctly  stated :  that  instead  of  <<  Cloth  Mills,"  it  should  have  been 
« Lower  Cloth  Mills."  The  barrister  decided  that  the  description  of 
the  property  was  sufficient ;  but  that,  if  not,  he  had  power,  under  the 
act,  to  describe  it  more  clearly  and  accurately,  by  inserting  the  word 
<<  Lower."  It  was  lastly  objected  that  Richard  Ainsworth  was  not  in 
the  actual  possession  of  his  freehold,  or  in  the  receipt  of  the  rents  and 
profits  thereof  for  his  own  use,  for  six  calendar  months  next  previous  to 
the  last  day  of  July  in  the  present  year.  The  barrister  decided  that  he 
was,  and  consequently  retained  his  name  upon  the  list. 

The  cases  of  forty-nine  other  persons,  who  were  proved  to  have  pre- 
cisely the  same  qualification  with  Richard  Ainsworth,  and  who  were  ob- 
ject^ to  by  Thomas  Serel  on  precisely  the  same  grounds,  and  as  to  whom 
the  barrister  came  to  the  same  decision,  were  consolidated  with  the  prin- 
cipal case. 

Ooekburtij  for  the  appellant.  The  court  will  not  be  called  upon  to 
consider  the  first  three  objections  taken  before  the  revising  barrister. 
The  last  objection  is  clearly  sufficient  to  displace  Ainsworth  and  the 
others  from  the  register.  That  is  decided  by  the  case  of  Murray^  app., 
ThcmUey^  resp.,  2  Man.  Gr.  k  S.  217,  1  Lutw.  Reg.  Cas.  446,  where  it 
was  held  that  the  words  <<  actual  possession,"  in  the  2  W.  4,  c.  45,  s. 
26,  *mean  a  possession  in  fact,  as  contradistinguished  from  a  pos-  ^^^^ 
session  in  law ;  and,  therefore,  that  a  grantee  of  a  rent-charge  is  ^ 
not  entitled  to  be  registered,  unless  he  has  been  in  the  ctetual  receipt  of 
it  for  six  months  before  the  last  day  of  July.  There,  the  rent-charge 
was  created  by  a  deed  bearing  date  the  28th  of  January,  1845,  by 
which  the  same  was  made  payable  on  the  1st  of  January  in  every- year, 
the  first  payment  to  become  due  and  be  made  on  the  1st  of  January, 
1846.  Li  delivering  the  judgment  of  the  court,  Tindal,  C.  J.,  there 
said :  « It  was  contended  on  the  part  of  the  appellant,  that  he  had  the 
complete  right  to  the  rent-charge  from  the  time  of  the  execution  of  the 
deed  by  which  it  was  granted,  and  that  he  had  the  actual  possession 
also  within  the  meaning  of  the  statute,  because  he  had  all  the  posses- 
sion of  which  the  subject-matter  is  capable,  before  the  first  day  of  pay- 
ment had  actually  arrived.  The  question  undoubtedly  turns  upon  the 
meaning  of  the  words  <  actual  possession ;'  and  we  {a\  think  those  words 
mean  a  possession  in  faet^  as  contradistinguished  from  a  possession 
til  law  ;  and  that,  as  the  possession  in  fact  of  a  rent-charge  must  be  the 

(a)  Tindal,  C.  J.,  and  CreBswell  and  Erie,  Js. 

B 


5  Hayden,  App.  Overseers  of  Twerton,  Resp.  M.  T.  1846. 

ncta%\  mtinual  receipt  of  the  rent  itself,  or  some  part  of  tt,  or  of  some- 
thing in  lieu  of  it,  so  there  could  be  no  such  possession  in  fact  in  this 
case,  ^here  the  first  payment  of  the  rent  did  not  become  due  until  after 
the  expiration  of  the  month  of  July,  and  yfhere  nothing  whatever  took 
place  but  the  mere  execution  of  the  deed."  The  principle  being  fully 
settled  by  that  case,  it  will  be  enough  to  show  that  the  dates  here  bring 
this  case  precisely  within  it.  This  rent*charge  was  granted  by  Wilkins 
to  Naish  eight  years  ago,  and  was  regularly  paid  to  him  till  the  29th 
of  September,  1845.  On  the  19th  of  January,  1846,  Naish  conveyed 
his  interest  in  the  rent-charge  to  Tothill,  Fry,  and  Jackson.  The  first 
*ai  '^'quarterly  payment  since  this  conveyance,  became  due  on  the  25th 
of  March,  1846 ;  but  it  was  not  received  by  the  parties  entitled 
to  it  until  the  29th  of  April,  before  which  day  they  had  no  actual  pos- 
session. 

Kinglake,  Serjt.,  for  the  respondent.  The  present  case  is  materially 
distinguishable  from  that  referred  to.  This  is  not  a  rent-charge  origin- 
ally created  by  the  deed  of  the  19th  of  January,  1846.  That  deed 
merely  transferred  to  the  claimants  an  existing  rent-charge.  In  Mur- 
ray,  app.,  Thomilej/j  resp.,  there  was  no  person  who  had  actual  pos- 
session of  the  rent-charge  in  the  sense  in  which  the  court  understood 
that  expression.  Here,  however,  there  was.  There,  the  first  payment 
of  the  rent-charge  was  not  due  at  the  time  the  grantee  claimed  to 
vote :  he  was,  therefore,  neither  in  actual  possession,  nor  in  the  receipt 
of  the  rent.  It  is  sufficient  if  rent  became  due  before  the  31st  of  July, 
though  not  paid.  At  all  events,  under  the  assignment  from  Naish,  these 
parties  had  an  equitable  interest  sufficient  to  entitle  them  to  vote,  Naish 
being  trustee  for  them.  One  of  the  grounds  of  the  judgment  in  Mur- 
ray, app.,  Thomileyy  resp.,  was,  that  there  was  no  such  seisin  in  any- 
body as  would  be  necessary  in  order  to  maintain  an  assize.  That  is  a 
reason  that  would  not  apply  here.  [Maule,  J.  The  authority  chiefly 
relied  on  by  the  court  in  that  case  was  Coke  upon  Littleton,  160  a, 
which  seems  to  show  that  there  must  be  actual  manual  seisin  or  percep- 
tion of  the  money,  like  the  taking  of  esplees.  It  seems,  however,  from 
Gilbert  on  Rents,  106  et  seq.,  that,  if  the  grantee  receives  a  penny  by 
way  of  payment,  though  no  part  of  the  rent  is  actually  due,  that  was 
sufficient  to  support  an  assize.  I  am  not  prepared  to  say  that  I  should 
;^Kn  have  come  to  the  same  conclusion  that  the  court  *did  in  Murray, 
app.,  Thomileyj  resp.]  The  test  of  the  qualification  is,  the 
value  of  the  freehold :  therefore  it  was,  that,  early  in  the  history  of  elec- 
tion law,  the  right  to  vote  was  extended  to  parties  beneficially  inte- 
rested. 

Cocklnirny  in  reply.  Naish  could  not  be  trustee  for  these  claimants, 
as  he  did  not  continue  seised.  They  clearly  had  no  equitable  right  on 
which  to  found  a  qualification.  The  case  cannot  be  distinguished  from 
that  cited. 
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WiLBB,  C.  J.  It  IB  extremely  important  that  ike  dedsioiii  of  the 
court  apon  this  statute  should  be  pat  upon  groundisi  that  are  distinct  and 
inlelligible,  and  should  not  be  rendered  doubtful  by  nice  and  subtle  dis- 
tinctions. The  question  presented  to  us  by  this  ease,  came  under  the 
consideration  of  this  court  in  Murray^  ^VV'f  TharmUy^  resp.  Assum- 
ing that  the  court  there  came  to  a  proper  determination  upon  the  oon- 
atruction  of  the  2  W.  4,  c.  45,  s.  26,  all  that  remains  for  us  is,  to  see 
irhether  this  case  presents  a  distinction  sufficient  to  preyent  its  being 
governed  by  that  decision.  I  am  of  opinion  that  it  does  not.  It  was 
there  held  that  the  words  <<  actual  possession"  mean  a  possession  in 
/«^,  as  oontoidistinguished  from  a  possession  in  law;  and  therefore, 
that  a  grantee  of  a  rent-charge  is  not  entitled  to  be  registered,  unless 
he  has  been  in  the  actual  receipt  of  it  for  six  months  before  the  last 
day  of  July.  Here,  there  was  no  actual  receipt  of  the  rent-charge  by 
the  clidmants  for  the  period  prescribed.  But  it  is  contended  that  the 
-words  of  the  statute  are  satisfied  by  the  fact  of  the  rent-charge  haying 
been  for  several  years  received  by  the  grantee ;  and  it  is  insisted  that 
he  may  be  considered  as  a  trustee  for  the  assignees.  I  do  not  accede 
to  that.  By  the  conveyance  of  the  19th  of  January,  1846,  Naish  di« 
vested  himself  of  all  interest  in  ^the  rent-charge ;  he  had  nothing  p^^o 
further  to  do  with  it.(a)  Then,  the  first  payment  not  being  due  ^ 
to  the  assignees  until  the  25th  of  March,  and  only  being  paid  to  Uiem 
on  the  29th  of  April,  it  is  impossible  to  say  that  there  was  any  ^<  actual 
possession"  by  them,  in  the  sense  put  by  the  case  referred  to — and 
idiich  I  think  we  are  bound  to  hold  to  have  been  rightly  decided — upon 
the  twenty-sixth  section  of  the  reform  act.  I  therefore  think  the  de- 
cision of  the  revising  barrister  must  be  reversed,  and  the  names  ex- 
punged from  the  register. 

GoiiTMAN,  J.  The  court,  in  Murratfy  app.,  Thorniley^  resp.,  seem  to 
me  to  have  laid  down  a  rule  that  is  clear  and  intelligible,  and  one  cal- 
culated to  exclude  collusion :  and  I  see  no  ground  upon  which  this  case 
can  be  distinguished  from  it. 

Maule,  J.  The  case  of  Murray^  app.,  TJwmileyj  resp.,  proceeded 
on  the  ground  that  the  seisin  requisite  to  entitle  a  party  to  be  regis- 
tered in  respect  of  a  rent-charge,  is  such  as  would  have  been  necessary 
to  enable  the  grantee  to  maintain  an  assise.  Taking  that  to  be  the 
principle  of  the  decision,  and  assuming  it  to  be  right,  the  only  question 
K<3re  is,  whether  these  parties  had  such  a  seisin  for  six  months  be- 
tide the  last  day  of  July.  The  authorities  relied  on  in  that  case  show 
that  actual  seisin  is  quite  independent  of  the  rent  being  due.  The  pay- 
ment may  be  forward  or  backward.  The  claimants  here  became  first 
Actually  possessed  of  this  rent-charge  on  the  29th  of  April,  and  therefore 

(d)  If  the  fifty  purchasers  had  simply  eofiirtuitd  with  Naish,  instead  of  taking  a  oonveyance 
fiom  hinii  it  would  seem  that  his  continuing  actual  seisin  of  the  legal  freehold,  would  have 
zested  in  them  a  complete  aehuil  equitable  seisin  from  the  moment  of  the  signing  of  the 
sontrast 
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have  not  been  in  actual  poBsesBion  for  the  time  reqnired  by  the  act 
^Q^    Naiflh  cannot  be  said  to  have  been  tmstee  for  *them.    He  had 

-^  <<  duly  conveyed  the  whole  of  his  interest."  The  moment  he  con- 
veyed, he  became  a  stranger  to  the  rent-charge.  Following,  therefore, 
the  decision  cited,  I  think  we  are  bound  to  give  effect  to  this  appeal. 

Williams,  J.,  concnrred.  Decision  reversed. 


Borough  of  Lancaster. 

JOHN  EIDSFORTH,  Appellant,  RICHARD  FARRER,  Respon* 

dent.    Nov.  12. 


In  a  notice  of  objection  vnder  the  6  &  7  Vict  c.  18,  a.  17,  the  objector  was  described 
•*  R.  F^  of  &o^  on  the  list  of  voters  for  the  borough  of  L."  The  register  of  voters  for  the 
borough  of  L.  consists  of  four  separate  lists,  viz.  one,  of  102.  householders  for  each  of  three 
towni^ips  comprised  in  it ;  and  one,  of  the  freemen  of  the  borough.  The  objector's  name 
was  on  the  last-mentioned  list  only  >^Hdd,  that  he  was  insufficiently  described  in  the  notice ; 
and  that  the  inaccuracy  of  description  was  not  cured  by  the  101st  section. 

RiCHABD  Farreb  objected  to  the  name  of  John  Eidsforth  being  re- 
tained in  the  list  of  persons  entitled  to  vote  for  the  borongh  of  Lancas- 
ter. The  name  of  John  Eidsforth  was  in  the  list  published  bj  the  town- 
dark  of  the  said  borough.  The  notice  of  objection,  which  had  been 
duly  served  upon  John  Eidsforth,  was  as  follows : — 
<<  To  Mr.  John  Eidsforth. 

<<  I  hereby  give  you  notice,  that  I  object  to  your  name  being  retained 
on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the 
borough  of  Lancaster.    Dated,  this  21st  day  of  August,  1846. 

(Signed)    <<  Richard  Fabrer, 
Ganal  Side,  near  Penny  Street,  Cotton  Manufacturer,  Lancas- 
ter ;  on  the  list  of  voters  for  the  borough  of  Lancaster." 
•   *101        *^he  notice  to  the  town-clerk  was  similarly  subscribed. 

^  It  was  objected,  on  behalf  of  Eidsforth,  that  the  said  notice  of 
objection  was  insufficient,  and  that  he  was  not  called  upon  to  prove  that 
he  was  entitled  to  have  his  name  retained  in  the  said  list  of  voters. 

The  register  of  voters  for  the  borough  of  Lancaster  is  composed  of 
four  separate  lists  of  names ;  viz.  one  list  of  10/.  householders  for  each 
of  the  three  townships  forming  parts  of  the  borough,  made  out  and  pub- 
lished by  the  respective  overseers,  and  one  list  of  freemen  of  the  borough 
at  large,  without  reference  to  townships,  made  out  and  published  by  the 
town-clerks. 

These  four  lists  were  duly  submitted  to  the  revising  barrister,  for  re- 
vision, at  the  opening  of  the  court  for  the  borough  of  Lancaster ;  and, 
upon  one  of  them,  viz.  upon  the  list  of  freemen  for  the  borough  at  large, 
and  also  upon  the  existing  register,  he  found  the  name  of  Richard  Far- 
rer,  the  objector,  with  his  place  of  abode  as  stated  in  the  said  notice  of 
objection. 
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It  was  contended,  in  support  of  the  objection  to  tne  notice,  that  it  did 
not  comply  with  the  directions  given  in  schedule  (B.),  No.  11,  of  the 
registration  act,  (6  &  7  Vict.  c.  18,)  and  did  not  state  with  sufficient  par- 
ticnlarity,  upon  which  of  the  four  lists  the  name  of  the  said  Richard 
Farrer  appeared. 

The  revising  barrister  was  of  opinion  that,  as  no  form  was  given  in 
the  said  schedule,  to  meet  the  case  of  objections  by  freemen,  excepting 
in  the  city  of  London,  and  as  the  name  of  the  said  Richard  Farrer  did 
in  fact  appear  upon  the  only  list  which  was  applicable  to  the  borough  at 
large,  viz.  the  town-clerk's  list  of  freemen,  the  requirements  of  the  seven- 
teenth section  of  the  statute  had  been  sufficiently  complied  with.  He 
therefore  overruled  the  preliminary  objection,  and  required  it  to  be  proved 
that  Eidsforth  was  entitled  to  have  '^'his  name  inserted  in  the  said  r«|^ 
list  of  voters;  and,  no  proof  to  that  effect  being  offered,  he  ex- 
punged the  name  of  Eidsforth  from  the  said  list. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  above  no- 
tice of  objection  was  sufficient  in  law  to  call  upon  Eidsforth  to  prove  his 
title  to  have  his  name  retained  in  the  list.  If  the  court  are  of  opinion 
that  the  notice  was  insufficient,  the  name  of  Eidsforth  is  to  be  replaced 
upon  the  register  of  voters. 

The  cases  of  ten  persons  on  the  list  of  freemen,  and  of  three  on  the 
10/.  householder's  list,  whose  names  were  expunged  on  the  objection  of 
Farrer,  upon  like  notices,  were  consolidated  with  the  principal  case. 

ByUsj  Serjt.,  for  the  appellant.  By  the  6  &  7  Vict.  c.  18,  s.  17, 
«« every  person  whose  name  has  been  inserted  in  any  list  of  voters  for 
any  city  or  borough,  may  object  to  any  other  person  as  not  having  beeri 
entitled,  on  the  last  day  of  July  next  preceding,  to  have  his  name  in- 
serted in  any  list  of  voters  for  the  same  city  or  borough  ;  and  every  per- 
son so  objecting  shall,  on  or  before  the  25th  of  August  in  that  year, 
give  or  cause  to  be  given  a  notice,  according  to  the  form  numbered  10, 
in  schedule  (B.),  or  to  the  like  effect,  to  the  overseers  who  shall  have 
made  out  the  list  in  which  the  name  of  the  person  so  objected  to  shall 
have  been  inserted ;  or,  if  the  person  objected  to  shall  have  been  inserted 
in  the  list  of  freemen  of  any  city  or  borough,  except  the  city  of  London, 
then  to  the  town-clerk  of  such  city  or  borough ;  and  every  person  so  ob- 
jecting shall  also  give  (a)  or  cause  to  be  left  at  the  place  of  abode  of  the 
person  objected  to,  as  stated  in  the  said  list,  a  notice,  according  to  the 
form  numbered  11,  '^in  the  said  schedule  (B.) ;  and  every  notice  of  r^^^Q 
objection  shall  be  signed  by  the  person  objecting."  Under  this 
section,  the  right  to  object  depends,  not  upon  the  qualification  of  the  ob- 
jector, but  upon  the  fact  of  his  being  on  a  list  of  voters.  If  there  be 
more  than  one  list  of  voters,  the  notice  must  specify  the  particular  list 

(a)  Probablj  meaning  «  givo  to  tbe  person  objected  to,  or  cause  Id  be  left  at  his  place  of 
abode ;"  but  thd  strict  grammatical  oonstmction  would  seem  to  require  the  givmg  to  be  at  the 
place  of  abode. 

TOL.  IY«  8  fi  2  j 
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npon  which  the  objector *8  name  appears;  otherwise,  it  does  not  give  the 
information  the  legislature  intended.  One  object  in  requiring  this  par* 
ticularity  may  have  been,  to  give  the  party  objected  to  an  opportunity 
of  conferring  with  the  objector,  in  order  to  ascertain  the  nature  of  the 
objection.  [Maulb,  J.  I  doubt  whether  the  legislature  contemplated 
any  thing  of  the  sort ;  such  conferences  would  be  very  likely  to  lead  to 
breaches  of  the  peace.]  The  party  objected  to  is  entitled  to  such  infor- 
mation as  may  enable  him  to  see  that  the  objector  has  a  right  to  ob- 
ject. Under  the  reform  act,  there  are  three  descriptions  of  persons  en- 
titled to  vote — ^freemen,  persons  possessing  reserved  rights  under  s.  33, 
and  10/.  householders.  In  cities  and  boroughs  having  within  them 
several  parishes  or  townships,  the  lists  of  voters  are  very  numerous :  in 
Norwich,  for  instance,  which  consists  of  thirty  parishes,  there  are  sixty 
one  lists.  It  is  obvious  that  a  notice  signed  as  this  is,  would,  in  such  a 
case,  afford  no  convenient  information.  In  TudbaUy  app.,  The  Town* 
Clerk  of  Bristol,  resp.,  5  M.  &  G.  6,  7  Scott,  N.  R.  486,  1  Lutw.  Reg. 
Cas.  7,  in  the  notice  of  objection,  the  objector  described  himself  as, 
«« William  Tudball,  of  Hotwell  Road,  on  the  list  of  voters  for  the  parish 
of  Clifton  :*'  the  name  of  William  Tudball  appeared  on  the  list  of  free- 
men of  the  city  of  Bristol,  and  there  he  was  described  as  of  the  parbh 
of  Clifton :  and  the  court  held  the  notice  to  be  insu£Scient.  Tindal, 
G.  J.,  there  says :  <<  It  appears  to  me  that  the  party  objecting  in  this 
*131  ^'^^  ^^  failed  properly  to  ^describe  himself:  he  has  followed  the 
form  No.  11,  in  the  schedule,  more  closely  than  he  should  have 
done.  He  has  entirely  described  himself  as  being  <  on  tbe  list  of  voters 
for  the  parish  of  Clifton,'  whereas  in  fact  his  name  only  appears  upon 
« the  list  of  the  freemen  of  the  city  of  Bristol.*  It  may  be  that  the  lists 
of  voters  for  the  city  are  very  numerous :  any  informality,  therefore,  of 
this  sort  would  necessarily  throw  upon  the  party  objected  to  a  greater 
degree  of  difficulty  in  ascertaining  by  whom  the  objection  is  made,  than 
the  act  of  parliament  contemplated."  In  Barton^  ftpp*>  Ashleyj  resp., 
2  Man.  Gr.  &;  S.  4, 1  Lutw.  Reg.  Gas.  307,  it  was  held  that  a  notice  of 
objection  delivered  to  the  overseers  under  this  section,  where  there  are 
more  lists  than  one  made  out  by  them,  must  specify  the  particular  list 
to  which  the  objection  refers.  In  Knowles^  app.,  Broohirig^  resp.,  2  Man. 
Gr.  h  S.  226,  1  Lutw.  Reg.  Gas.  461,  the  whole  court  agreed  that  the 
objector's  sole  title  to  object  arose  from  the  fact  of  his  name  appearing 
upon  some  list.  [Maule,  J.  The  particularity  required  by  the  note 
appended  to  the  form  of  notice  to  the  overseers,  applies  to  a  matter 
which  but  for  that  note  might  be  left  general.  That  note  has  nothing 
to  do  ?rith  the  objector's  description.] 

Kingldkey  Serjt.,  for  the  respondent.  This  notice  is  in  stnct  con- 
formity with  the  statute.  In  the  form  of  notice  in  the  2  W.  4,  c.  45, 
Sched.  (I.),  No.  5,  no  such  identification  of  the  particular  list  is  required, 
as  16  here  insisted  upon.    And  there  is  nothing  in  the  registration  ac 
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to  render  more  precision  necessary.    The  words  <<on  the  list  of  votera 

for  the  parish  of "  can  only  be  requisite  where   the  objection 

applies  to  a  person  on  the  overseers'  list.  The  case  of  Barton^  app., 
A9hUy^  resp.,  has  nothing  whatever  to  do  with  the  question ;  unless, 
indeed,  an  inference  in  favour  of  the  respondent  *can  be  drawn  r*\A 
from  the  opinion  of  Maulb,  J.,  that,  <<  provided  the  effect  is  pre-  ^ 
served,  strict  compliance  with  the  form  may  not  be  material."  In 
TSidbaUj  app.,  The  Ttrnn-Clerk  of  Bristol^  resp.,  the  objector  was  a  free- 
man of  the  borough,  but  his  name  did  not  appear  on  any  list  of  voters 
for  any  parish.  The  court  held  that  he  had  misdescribed  himself;  but 
they  did  not  say  that  he  should  have  described  himself  as  being  on  the 
list  of  freemen  of  the  city. 

Assuming  this  to  be  an  inaccurate  description,  it  is  precisely  one  of 
those  inaccuracies  that  are  cured  by  the  6  &  7  Vict.  c.  18,  s.  101,  which 
enacts  that  <<no  misnomer,  or  inaccurate  description,  of  any  person, 
place,  or  thing  named  or  described  in  any  schedule  to  this  act  annexed, 
or  in  any  list  or  register  of  voters,  or  in  any  notice  required  by  this  act, 
shall  in  any  wise  prevent  or  abridge  the  operation  of  this  act  with 
respect  to  such  person,  place,  or  thing,  provided  that  such  person, 
place,  or  thing  shall  be  so  denominated  in  such  schedule,  list,  register, 
or  notice,  as  to  be  commonly  understood.'* 

Byleiy  Serjt.,  in  reply.  The  description  of  himself  giren  by  the 
objector  here  is  clearly  insufficient :  it  is  as  if  he  had  said — "  My  name 
appears  upon  some  one  of  the  lists  of  voters  for  the  borough  of  Lan- 
caster.*' In  Waneejfy  app.,  Perkins,  resp.,  {QuigUy'e  ease,)  7  M.  &  O. 
127,  8  Scott,  N.  R.  954,  1  Lutw.  Reg.  Cas.  235,  the  objector  was  pro- 
perly described  as  <<  on  the  list  of  voters  for  the  company  of  patten- 
makers."  All  that  the  overeeere  want  to  know,  is,  who  is  the  party 
objected  to.  But  the  party  himself  has  a  right  to  be  accurately  informed 
as  to  who  is  the  person  attacking  his  right.  There  is  no  pretence  for 
the  suggestion  that  this  is  an  inaccuracy  of  description  that  is  cured  by 
the  101st  section  of  the  6  &  7  Vict.  c.  18. 

*WiLDB,  C.  J.  The  court  would  deem  it  to  be  its  duty  equally  p^c-i  g 
to  avoid  requiring  what  the  statute  itself  does  not  require,  as  to  ^ 
avoid  encouraging  the  omission  of  that  which  the  statute  does  require ; 
and  it  is  essential,  in  the  construction  of  this  act,  especially  to  lay  down 
such  broadband  distinct  rules  as  may  be  intelligible  to  the  minds  of  those 
whose  conduct  is  to  be  guided  by  them.  Adopting  that  view,  let  us  look 
at  the  seventeenth  section  of  the  act  of  6  &;  7  Vict.  c.  18,  and  at  the 
form  No.  11,  in  schedule  (B.^,  to  see  what  is  the  precise  information  the 
objector  is  called  upon  to  furnish.  The  court  has  already  held,  in 
Waneetfy  app.,  PerhinSy  resp.,  {Quiglejfe  case,  ut  eupr&y)  that  one  par- 
ticularity in  the  notice  No.  10,  viz.,  the  specification  of  the  list,  if  there 
be  more  than  onoi  to  which  the  objection  refers,  is  not  to  be  imported 
into  No.  11 ;  and  with  good  reason ;  for,  the  party  must  know  upOL 
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what  list  his  name  appears,  but  the  oyerseers,  or  the  town-clerk,  do  not. 
What  information,  then,  does  the  legislature  require  by  the  form  No.  11  ? 
Information  as  to  the  list  upon  which  the  objector's  name  is  to  be  found. 
It  has  given  an  example,  not  strictly  applicable  to  the  present  case,  but 
still  sufficient  to  denote  what  is  intended: — *<  A.  B.  (place  of  abode;) 

on  the  list  of  voters  for  the  parish  of ;"   evidently  meaning  to 

require  the  particular  parish  to  be  designated.  We  may  collect  from 
that  that  the  legislature  intended  that  reference  should  be  made  to  the 
particular  list  upon  which  the  name  of  the  objector  is  to  be  found.  The 
notice  in  the  present  case  is  signed — <<  Richard  Farrer,  &c. ;  on  the 
list  of  voters  for  the  borough  of  Lancaster."  But  the  whole  of  the 
lists  constitute,  in  me  sense,  but  one  entire  list  for  the  borough.  The 
objector,  therefore,  does  not  do  that  which  the  statute  requires,  by 
*161  ^^^^^°S  generally  that  he  is  on  the  list  *of  voters  for  the  borough ; 
or,  at  all  events,  he  does  not  do  it  so  distinctly  and  explicitly  as 
it  ought  to  be  done.  It  is  not  enough  to  say  that  the  notice  is  so 
framed  that  the  required  information  may,  with  more  or  less  difficulty, 
be  obtained  elsewhere. 

If,  then,  the  notice  is  insufficient  in  this  respect,  was  it  competent  to 
the  revising  barrister,  under  s.  101,  to  treat  it  as  a  mere  inaccurate 
description  of  the  person,  so  denominated  in  the  notice  as  to  be  com* 
iDonly  understood?  Now,  there  is  nothing  before  us  to  show  that  ^<thc 
list  of  voters  for  the  borough  of  Lancaster"  is  or  can  be  commonly  un- 
derstood to  mean  the  list  of  freemen  of  the  borough,  as  contradistin- 
guished from  the  general  list  of  voters  for  the  borough.  The  revising 
barrister  has  no  power  to  dispense  with  any  formality  which  the  statute 
exacts.  If  the  view  that  presents  itself  to  my  mind  be  accurate,  this 
clearly  is  not  such  a  misdescription  as  the  lOlst  section  was  intended  to 
cure,  but  an  omission  of  one  of  the  important  things  the  legislature  has 
thought  fit  to  require,  and  one  that  we  cannot  dispense  with. 

For  these  reasons,  I  think  the  notice  was  insufficient,  and  that  its 
insufficiency  is  not  aided  by  the  section  last  referred  to ;  and,  conse- 
quently, that  the  decision  of  the  revising  barrister  was  incorrect.  The 
case  of  Tudbally  app..  The  Town-Clerh  of  Bristol^  resp.,  is  essentially 
different  from  the  present,  and  does  not  at  all  break  in  upon  the  founda- 
tion on  which  my  opinion  is  based. 

CoLTMAN,  J.  I  have  had  considerable  difficulty  in  coming  to  a  satis- 
factory determination  in  this  case :  but,  upon  the  whole,  as  the  objector 
might,  consistently ^with  this  notice,  have  been  on  one  of  the  parochial 
lists  only,  I  am  disposed  to  agree  with  the  lord  chief  justice  in  thinking 
it  insufficient,  and  that  the  revising  barrister's  decision  was  erroneous. 
^171  *Maulb,  J.  I  am  of  the  same  opinion.  The  registration  act, 
the  aeventeenth  section  of  which  is  the  subject  of  contention  in 
tka  present  case,  was  passed  chiefly  to  remedy  certain  defects  and  incon- 
*  Teaiences  found  in  the  operation  of  the  2  W.  4,  c.  45.    One  of  those 
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defects  was,  tliat,  under  section  47  of  the  last-mentioned  act,  and  the 
schedule  (L),  No.  5,  appended  thereto,  viz.  in  the  notice  of  objection 
to  be  given  to  the  overseers  or  town-clerk,  there  was  a  want  of  conv^ 
nient  particularity,  and  that  the  act  was  totally  silent  as  to  notice  to 
the  party  objected  to.(a)  The  spirit  of  the  6  &  7  Vict.  c.  18,  is,  to  afford 
additional  facilities  to  parties  in  sustaining  their  right  to  be  on  the 
register,  if  they  have  it.  The  power  to  object  is  not  given  in  respect 
of  the  party's  franchise,  but  only  in  respect  of  his  name  being  on 
some  one  list  of  voters  for  the  city  or  borough.(&)  If  the  section  in 
question  had  simply  provided  that  every  person  having  a  right  to  vote, 
might  give  notice  of  objection,  without  prescribing  any  particular  form 
of  notice,  I  conceive,  upon  general  principles,  that  the  objector  would 
have  been  bound  to  show  what  right  he  had  to  object;  for,  when  a 
man  has  a  power  conferred  upon  him  by  act  of  parliament,  of  dealing 
with  the  rights  of  another,  he  must  show  distinctly  that  he  falls  within 
the  description  of  ^persons  to  whom  such  power  is  given.  Whether  p,^  ^ 
that  is  so  or  not,  reason  and  good  sense  would  seem  to  show  ^ 
that  it  would  be  convenient  that  it  should  be  so.  The  seventeenth 
section  of  the  t>  &  7  Vict.  c.  18,  requires  the  notice  to  the  party  objected 
to,  to  be  in  the  form  given  in  sched.  (B.),  No.  11.  It  does  not,  how- 
ever, limit  the  power,  or  the  necessity,  of  giving  notice,  to  the  case  of 
an  objector  whose  name  appears  on  a  parish  list.  When,  therefore,  the 
form  given  in  the  act  requires  the  objector  to  state  that  he  is  on  a  par- 
ticular list  of  voters,  I  think  it  is  impossible  to  say  that  a  notice  alto- 
gether omitting  that  information  does  accord  with  the  act.  The  opinion 
expressed  by  Tikdal,  G.  J.,  in  pronouncing  the  decision  of  the  court 
in  TudbaUj  app.,  The  Town-Clerk  of  Brtstoly  resp.,  would  have  been 
wholly  inapplicable  to  the  case,  unless  the  statute  did,  in  the  judgment 
of  the  court,  require  the  objector,  if  on  the  list  of  freemen,  to  state 
so.  Upon  principle,  therefore,  as  well  as  upon  the  clear  words  of  the 
act,  I  think  the  objector  has  not  in  this  case  described  himself  suffi- 
ciently. 

With  regard  to  the  101st  section,  that  applies  merely  to  remedy  a 
misnomer  or  inaccuracy  of  description  of  any  person,  place,  or  thing, 
where  such  person,  place,  or  thing  is  so  denominated  as  to  be  commonly 
understood;  that  is,  for  instance,  where  the  party,  intending  to  describe 
a  parish  list,  fails  to  do  it  with  sufficient  particularity,  as,  where  he  calls 

(a)  The  same  sectkxif  however,  required  the  overseers  and  town^lerk  respectively,  to  pub- 
U^h  lists  of  the  parties  objected  to»  in  the  forms  given  in  sohed.  (I.),  Nos.  7  and  9. 

(6)  In  the  case  of  a  county  voter—- 6  &  7  Vict.  c.  18,  s.  7^-the  right  of  objecting  is  given 
to  every  person  who  shall  be  <*  upon  the  regigter  for  the  time  being ;"  and,  aca)rdingly,  in  the 
ftirm  of  notice  of  objection  to  be  given  lo  the  overseers,  ached.  (A.),  No.  4,  thi  pUut  ofobodt 
cf  *he  objeetor  only  is  required :  but,  in  the  form  No.  5,  of  notice  of  objection  to  be  given  to 
parties  objected  to  by  any  person  other  than  overseers,  and  to  the  occupying  tenant  of  the 
qualifying  property,  the  objector  is  required  to  state  that  ha  is  on  lAt  r^gisfcr  o/voUn  fir  a 
partiadar  pariA.  It  is  observable,  also,  that,  in  the  case  of  county  voters,  the  overseers  are 
still  required  (by  s.  8)  to  publish  a  list  of  the  persons  objected  to,  in  the  form  in  schedule 
(A.),  No.  6. 
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it  the  parish  of  St,  George^  instead  of  St.  George  the  Martyry  or  giyea 
the  name  of  the  saint  in  some  commonly  understood  abbreviated  form : 
it  musty  however,  have  exactly  the  same  sense  as  the  accurate  expression. 
To  bring  this  case  within  that  section,  therefore,  we  must  suppose  this 
notice  to  contain  an  inaccurate  description  or  statement  of  the  party* % 
being  on  the  liet  of  freemen  of  the  borough.  That  clearly  is  not  the 
meaning  of  the  notice :  if  it  means  any  thing,  it  means  that  the  objec- 
4tiQ-i  ^o^'s  *name  is  to  be  found  on  one  of  the  four  lists  that  are 
^  made  out  for  the  borough ;  which  cannot  be  called  an  inaccurate, 
but  commonly  understood,  way  of  saying  that  he  is  on  the  list  oi freemen 
of  the  borough.  The  clause  was  intended  to  apply  only  to  cure  inaccu* 
racies  of  expression,  and  not  to  reconcile  diversities  of  intention  ;  and 
it  would  be  dangerous  so  to  extend  its  effect.  I  therefore  think  the 
voters  were  not  properly  called  upon  in  this  case  to  sustain  their  rightS| 
and  that  the  decision  of  the  revising  barrister  must  be  reversed. 
V.  Williams,  J.,  concurred.  Decision  reversed.(a) 

(a)  See  EUiolt,  app.,  The  Ooeneen  of  St.  Mary  Wiihm^  CarlitU,  resp^  post,  p.  76. 


Borough  of  Dartmouth. 

JOHN  BEENLEN,  Appellant,   PERCY  HOCKIN,  Respondent. 

Nov.  16. 

A  notice  of  objection  under  the  6  &  7  Vict  o.  1 8,  a.  17,  dated  of  the  day  and  month,  witboat 

the  year,  it  insufficient 
The  list  of  voters  was  signed  by  three  of  the  overseers  and  one  of  the  chnrchwardens,  and 

the  service  of  the  notice  of  objection  was  upon  another  chttichwaiden,  who  had  not 

signed  the  list : — Heldf  that  the  notice  was  well  served. 

Pbrct  Hockin,  on  the  list  of  voters  for  the  parish  of  St.  Saviour's 
within  the  borough  of  Glifton-Dartmouth-Hardness,  objected  to  the  name 
of  John  Beenlen  being  retained  upon  the  list  of  voters  in  the  parish 
of  St.  Saviour's. 

In  the  notice  of  objection  given  to  the  overseers,  and  also  in  the 
notice  of  objection  given  to  the  party  objected  to,  the  date  was  stated 
thus: — << Dated,  this  22d  day  of  August."     These  notices  were,  in  fact, 
signed  by  the  objector  on  the  22d  of  August,  1846. 
^^^,  *The  notice  of  objection  to  the  overseers  of  St.  Saviour's 

-'      was  served  on  one   of  the   churchwardens  on  the   25th   of 
August,  1846. 

The  list  of  voters  made  out  by  the  overseers  of  the  said  parish  of 
8t.  Saviour's  was  signed  by  three  of  the  overseers  and  one  of  the 
churchwardens  of  that  parish,  but  was  not  signed  by  the  churchwarden 
of  that  parish  on  whom  the  notice  of  objection  was  served. 

It  was  objected — firsts  that  the  notices  of  objection  were  bad,  foras- 
much as  they  omitted  to  state  the  year  in  the  dating  thereof— secondly, 
that  the  service  of  the  notice  of  objection  given  to  the  overseers  was 
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bad,  forasmuch  as  it  was  served  upon  a  churchwarden  of  the  parish 
who  had  not  signed  the  list. 

The  revising  barristers  held  the  notices  of  objection  to  be  good, 
and  the  service  of  that  given  to  the  churchwarden  to  be  a  good  service ; 
and  expunged  the  name  of  John  Beenlen  from  the  list  of  voters  for  the 
said  parish  of  St.  Saviour's. 

The  cases  of  forty-seven  other  persons — twenty,  on  the  list  for  the 
parish  of  St.  Saviour's,  and  twenty-seven  on  that  of  the  parish  of  Town- 
stal — whose  names  were  expunged  from  those  lists  respectively,  under 
similar  circumstances,  were  consolidated  with  the  principal  case. 

If  the  court  shall  be  of  opinion  that  the  notice  of  objection  given  to 
the  overseers,  and  the  notice  of  objection  given  to  the  party  objected 
to,  were,  or  that  either  of  them  was,  bad,  then  the  register  is  to  be 
amended  by  inserting  therein  the  names  of  all  the  said  persons,  in  man- 
ner directed :  or,  if  the  court  shall  be  of  opinion  that  the  service  of  the 
notice  of  objection  to  be  given  to  the  overseers  was  not  a  good  service, 
then  the  register  is  to  be  amended,  by  inserting  therein  the  names  of  the 
said  John  Beenlen  and  the  said  other  persons  erased  from  the  lists,  in 
manner  directed. 

*  Greenwood^  for  the  appellant.     The  first  question  in  this  case    r*o\ 
is,  whether,  in  the  date  of  the  notices  of  objection  given  pursuant 
to  the  6  &  7  Vict.  c.  18,  s.  17,(a)  sched.  (B.),  Nos.  10  and  11,  it  is 
necessary  to  state  the  year  as  well  as  the  day  and  the  month.     It  will 
be  contended  on  the  part  of  the  respondent,  that,  because  the  forms 

Nos.  10  and  11  omit  the  words  <*  one  thousand  eight  hundred  and ^," 

which  are  found  in  Nos.  6  and  7,  the  year  need  not  be  mentioned.  The 
only  object  of  inserting  a  date  at  all  is,  that  the  party  to  whom  the 
notice  is  addressed,  may  ascertain  with  certainty  from  the  instrument 
itself,  that  the  notice  is  given  within  the  proper  time.  The  blanks  in 
Nos*  10  and  11  would  be  sensibly  filled  up  thus — «  Dated,  this/r«t  day 
of  the  week;**  but  that  clearly  would  not  be  a  compliance  with  the  sta- 
tute. So  neither  can  this  be.  No  good  reason  can  be  suggested  why 
the  year  should  be  inserted  in  the  notice  of  claim,  and  not  in  the  notice 
of  objection.  Suppose  the  date  were  left  in  blank  altogether ;  though 
this  would  be  a  literal  compliance  with  the  act,  nobody  would  venture 
to  contend  that  such  a  notice  would  suffice.  It  may  be  urged  that  this 
is  a  hard  objection,  and  that  the  party  could  not  have  been  misled. 
But  the  question  is  to  be  determined,  as  was  observed  by  Tindal,  C.  J., 
in  WoMey^  app.,  Perkins^  resp.,  {Quigley's  case,  7  M.  &  G.  141; 
8  Scott,  N.  R.  967,  1  Lutw..R.  C.  285,)  <tby  any  supposed  hardship 
that  may  arise,  but  upon  the  consideration  whether  or  not  the  notice  of 
objection  is  in  compliance  with  the  act  of  parliament."  The  power  to 
object,  like  any  other  private  power,  must  be  exercised  strictly :  The 
King  v.  The  InhahUanU  of  Spreytan,  8  B.  &  Ad.  818. 

(a)  Ante,  p.  11. 
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The  second  questum  is,  whether  service  of  the  notice  of  objection  upon 
*221  ^  churchwarden  who  had  not  signed  "^the  list,  was  good  service. 
"^  The  seventeenth  section  of  the  6  &  7  Vict.  c.  18,  requires  the 
notice  of  objection  to  be  given  <<  to  the  overseeri  who  shall  have  made 
out  the  list  in  which  the  name  of  the  person  so  objected  to  shall  have 
been  inserted ;  or,  if  the  person  objected  to  shall  have  been  inserted  in 
the  list  of  freemen  of  any  city  or  borough,  except  the  city  of  London, 
then  to  the  town-clerk  of  such  city  or  borough."  This  refers  to  ss.  18, 
14,  which  require  the  overseers  and  town-clerk  respectively,  to  prepare 
and  publish  lists  of  persons  entitled  to  vote ;  s.  13  providing  that  <<  the 
eaid  overseers  shall  sign  such  lists"  so  prepared  by  them.  The  seven- 
teenth section  does  not  direct  the  notice  to  be  given  to  any  one  of  the 
overseers,  but  <<to  the  overseers  who  shall  have  made  out  the  list." 
The  legislature  evidently  intended  that  the  notice  should  be  given  to 
the  officers  who  had  been  active  in  preparing  the  lists.  [Maule,  J. 
The  notice  of  claim,  under  sect.  15,  is  to  be  given  to  the  overeeere.  By 
8. 101,  notice  to  any  one  of  them  would  be  sufficient,  though  the  claimant 
cannot  know  which  of  them  will  make  out  the  list,  (a)]  The  words  of 
s.  15  are  not  so  stringent  as  those  of  s.  17. 

Kinglakey  Serjt.,  for  the  respondent.  The  statute  6  &  7  Vict.  c.  18, 
gives  certain  persons  power  to  object,  and  requires  them  in  the  exercise 
of  that  power  to  give  certain  information  to  the  party  objected  to.  If 
that  information  be  substantially  given,  in  fair  compliance  with  the  act, 
all  is  done  that  is  requisite.  The  seventeenth  section  requires  the 
objector  to  give  to  the  overseers  or  town-clerk,  and  also  to  the  party 
objected  to,  a  notice  in  the  form,  or  to  the  effect,  contained  in  the 
*2S1  schedule.  [Maulb,  J.  The  words  <<  or  to  the  like  ^effect"  are 
"*  omitted  when  speaking  of  the  notice  No.  11,  to  be  given  to  the 
party.]  The  object  of  both  notices  is  the  same ;  and  it  has  already  been 
laid  down  more  than  once  that  a  strict  literal  adherence  to  the  forms  is 
not  necessary ;  AlUn^  app.,  IFousey  resp.,  7  M.  &  O.  157,  8  Scott, 
N.  R.  987,  1  Lutw.  Reg.  Gas.  255 ;  and  in  many  cases  is  improper : 
TudhaU,  app..  The  Tovm-CUrk  of  Brietolj  resp.,  5  M.  &  G.  6,  7  Scott, 
N.  R.  486 ;  1  Lutw.  Reg.  Gas.  7.  [Maule,  J.  You  must  not  depart 
from  the  meaning,  by  too  rigid  an  adherence  to  the  words.]  Indeed, 
if  a  literal  compliance  be  sufficient,  this  objection  is  at  once  answered ; 
for,  neither  in  No.  10  nor  in  No.  11  is  any  mention  made  of  the  year, 
though  it  is  in  two  preceding  forms  in  the  same  schedule,  Nos.  6  and  7. 
The  omission  of  the  year,  therefore,  in  the  forms  Nos.  10  and  11, 
shows  that  in  these  notices  it  was  not  considered  necessary  to  insert  it : 
and,  with  reason ;  for,  a  new  list  being  made  out  for  each  year,  there  is 
no  other  list  of  voters  than  the  list  for  the  current  year  to  which  the 
notice  of  daim  or  of  objection  can  apply.     The  list  itself  bears  no  date. 

(a)  In  towns,  the  lists  are  generally  made  ont,  not  by  the  overseers,  but  by  the  TestT> . 
eierk. 
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All  tbat  is  material  nnder  sect.  17  is,  that  the  notice  of  objection  shall 
be  served  «on  or  before  the  25th  day  of  August."  [Maulb,  J.  <«In 
that  year.**]  It  is  impossible  the  party  could  be  misled  by  this  notice, 
which  is  Hot  «  dated  the  22d  day  of  August,"  but  ^^hii  22d  day  of 
August."  Whatever  doubt  there  might  be  as  to  the  day  of  service,  there 
could  be  none  as  to  the  year.  In  Humphries  v.  Oullingwoodj  2  B.  &  A. 
642,  1  Ghitt.  R.  384,  under  5  6.  2,  c.  27,  it  was  held  to  be  no  objec- 
tion to  the  notice  at  the  foot  of  a  bill  of  Middlesex,  that  it  wholly  omits 
to  state  the  year,  or  the  word  next;  although,  in  the  form  given  in  the 
statute,  a  blank  is  left  for  the  year.  The  court  there  said :  <«  It  is  un- 
necessary  to  state  the  year,  because  the  party,  by  "^the  statement  p,^^ 
of  the  day  of  the  month,  must  understand  that  he  is  to  appear  '^ 
at  the  earliest  time  to  which  the  notice  could  apply."  The  same  point 
was  determined  in  the  case  of  The  Weavers*  Company  v.  Forrest^  2  Stra. 
1232.  So,  in  Steel  v.  Campbell^  1  Taunt.  424,  where  the  writ  was 
tested  on  the  28th  of  November,  49  G.  3,  (1808,)  and  was  returnable  in 
eight  days  of  St.  Hilary,  but  the  notice  erroneously  required  the  defend- 
ant to  appear  pn  the  20th  of  January,  1808,  for  which  irregularity  it 
was  moved  to  set  aside  the  writ ;  the  court  observed  «« that,  as  the  notice 
was  to  appear  at  the  return  of  the  writ,  which  was  tested  subsequently 
to  January,  1808,  no  man  could  understand  it  to  require  an  appearance 
in  January,  1808.  The  defendant  must  know  that  his  appearance  was 
required  at  a  future,  and  not  a  past  day.  It  was,  therefore,  an  imma- 
terial mistake,  which  could  do  no  harm,  for,  what  other  day  could  occur 
to  him  than  the  20th  of  January,  1809  ?  It  was  quite  impossible  that 
the  party  should  not  understand  that  to  be  the  year  intended."  So, 
here,  what  other  day  could  occur  to  the  party  than  the  22d  of  August, 
1846?  The  objector  could  not  avail  himself  of  the  notice,  without 
showing  that  it  had  been  duly  served  on  or  before  the  25th  of  August 
in  that  particular  year.  Bills  of  exchange,  deeds,(a)  and  other  instru- 
ments,(6)  in  the  absence  of  date,  are  assumed  to  bear  date  from  the 
acceptance  or  delivery.  So,  here,  this  is  a  good  notice  from  the  time 
of  service. 

There  is  no  foundation  whatever  for  the  second  objection.  By  sect. 
10  of  the  6  &  7  Vict.  c.  18,  the  town-clerk  is  required  to  issue  his  pre- 
cept to  the  overseers,  calling  upon  them,  amongst  other  things,  to  make 
*Ottt  lists  of  all  persons  entitled  to  vote  in  respect  of  the  ocoupa-  p^^n^ 
tion  of  premises  of  the  clear  yearly  value  of  102.  in  their  respec-  ^ 
tive  parishes.  The  churchwardens  being,  by  43  Eliz.  c.  2,  s.  1,  overseers 
for  all  purposes,  this  precept  is  virtually  directed  to  the  churchwardens 
and  overseers.  By  sect.  13  the  overseers  aro  required  to  make  out,  or 
cause  to  be  made  out,  such  lists ;  and,  when  made  out,  «<  the  said  over- 
seers shall  sign  such  lists."     By  the  interpretation-clause,  sect.  101,  i*^ 

(a)  Com.  Dig.  FaU  (B.  3). 

(6)  2See  Dm  d.  Grttn,  v.  jioi^  8  Soott,  3S5 ;  Doti,  Woodnfft  v.  Roe^  5  Scott,  N.  R.  80(1. 
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is  enacted,  <<that  throughout  this  act,  in  the  construction  thereof,  except 
there  be  something  in  the  subject  or  context  inconsistent  with  or  repug- 
nant to  such  construction'* — "the  words  'overseers,' or  <  overseers  of 
the  poor,'  shall  extend  to  and  mean  all  persons  who,  hj  virtue  of  any 
office  or  appointment,  shall  execute  the  duties  of  overseers  of  the  poor, 
hj  whatever  name  or  title  such  persons  may  be  called,  and  in  whatso- 
ever manner  they  may  be  appointed ;  and  that  all  matters  by  this  act 
directed  to  be  done  by  the  overseers  of  a  parish  or  township,  may  be 
lawfully  done  by  the  major  part  of  such  overseers ;  and  that,  wherever 
any  notice  is  by  this  act  required  to  be  given  or  sent  to  the  overseers 
of  any  parish  or  township,  it  shall  be  sufficient  if  such  notice  shall  be 
delivered  to  any  one  of  such  overseers,"  &c.  Then,  sect.  17  requires  a 
notice  of  objection  to  be  given  "  to  the  overseers  who  shall  have  made 
out  the  list  in  which  the  name  of  the  person  so  objected  to  shall  have 
been  inserted ;"  not  to  the  particular  overseers  by  whom  it  happens  to 
be  signed*  The  statute  was  dealing  with  cities  and  boroughs  comprising 
a  variety  of  parishes  or  townships :  and  the  sole  object  of  this  provision 
was,  to  secure  the  service  of  the  notice  on  the  overseers  of  the  right 
parish  or  township.  The  notice  is  to  be  addressed  to  the  overseers 
*261  S^^^^^^ly  *  there  is  nothing  in  the  act  to  require  it  to  be  served 
*upon  any  one  of  the  overseers  who  has  by  his  signature  authen- 
ticated the  list.  [Wilde,  G.  J.  The  thirteenth  section  requires  the 
signatures  of  the  said  overseers  who  made  out  the  list.]  That  which  is 
required  to  be  done,  is  considered  as  the  act  of  the  whole  body.  The 
interpretation  clause  is  little  more  than  a  reiteration  of  what  the  law 
would  have  implied  without  it.  The  act  of  the  majority  of  the  church- 
wardens and  overseers,  will,  in  all  cases,  be  binding  on  the  minority. 
It  was  merely  introduced  for  greater  caution. 

Crreentooody  in  reply.  This  notice  is  not  required  to  be  sent  to  the 
ovei  seers  of  a  parish  generally,  but  to  a  particular  class  of  overseers, 
viz.  those  who  shall  have  made  out  the  list.  [Maulb,  J.  By  sect.  18, 
the  lists  are  to  be  made  out  and  signed  by  "  the  overseers,"  that  is,  by 
all  the  overseers.  By  sect.  17,  the  notice  is  to  be  given  to  "  the  over- 
seers who  shall  have  made  out  the  list."  Now,  who  are  the  overseers 
who  made  out  the  list?  Taking  those  two  clauses  alone,  I  should  say 
aU  the  overseers.  Then,  bringing  the  interpretation  clause  to  bear  on 
the  matter,  we  find  that  this  may  be  done  by  a  majority  of  them ;  and, 
further,  that  a  notice  of  any  sort  that  is  by  the  act  required  to  be  given 
to  the  overseers,  may  be  served  on  any  one  of  them.] 

With  respect  to  the  date,  the  omission  of  the  year  is  clearly  fatal. 
The  cases  referred  to  are  quite  beside  this.  The  English  notice  in 
Sumphries  v.  CuUvngwood  had  reference  to  something  to  be  done  at  a 
future  time ;  whereas,  a  date  speaks  of  a  thing  present  or  past.  This 
act  requires  the  notice  to  be  dated.  The  year  being  omitted,  how  caa 
it  be  said  that  the  document  has  that  which,  in  ordinary  legal  intend- 
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ment,  amounts  to  a  date  7  Merely  giving  the  day  and  the  month,  ia 
neither  a  substantial  nor  a  literal  compliance  with  the  act. 

*WiLDK,  C.  J.  This  is  an  act  of  parliament  of  recent  date,  r^e^^j 
some  of  the  provisions  of  which  have  not  yet  received  a  judicial  con- 
Btruction  :  and  it  is  an  act  of  such  a  nature  that  it  is  extremely  difficult  to 
draw  any  analogy  from  other  acts  having  different  objects  in  view.  Where 
the  terms  of  a  particular  clause  are  free  from  doubt  and  ambiguity,  we  are 
not  at  liberty  to  Introduce  doubts  from  supposed  analogies  to  other 
parts  of  the  act.  Although  I  feel  that  the  parties  may  possibly  have 
been  misled,  I  cannot  bring  my  mind  to  doubt  what  was  the  intention  of 
the  legislature.  I  collect  from  the  language  of  section  17,  and  of  the 
forms  Nos.  10  and  11,  in  schedule  (B.),  that  the  notice  is  to  be  dated  * 
and,  though  in  some  of  the  preceding  forms  words  are  introduced  siiow- 
ing  more  distinctly  that  the  year  is  intended  to  be  inserted,  I  think  it 
sufficiently  appears  from  every  one  of  th^  forms  that  a  date  is  required ; 
and  unquestionably  the  year  is  an  essential  part  of  a  true  date.(a) 
Finding,  then,  that  the  legislature  has  required  these  notices  to  be 
dated,  I  do  not  feel  myself  at  liberty  to  inquire  into  the  reasons  by 
which  it  may  have  been  influenced.     The  word  « dated,"  followed  by 

« this  day  of ,"  does,  I  think,  distinctly  indicate  that 

the  document  should  have  a  true  and  perfect  date,  of  which  I  consider 
the  year  an  essential  part.  I  therefore  think  these  notices  are  defective, 
and  that  the  decision  of  the  revising  barrister  upon  this  point  was 
wrong. 

With  regard  to  the  second  question,  though  not  necessary  to  deter- 
mine it,  still  it  may  be  convenient  that  we  should  express  the  opinion  we 
have  formed  upon  it.  I  think  my  brother  Kinglake  has  given  it  an  ef- 
fectual answer.  The  several  clauses  upon  which  it  turns  are  the  10th, 
the  13th,  the  17th,  and  the  lOlst.  *The  10th  section,  which  pro-  ^^o 
vides  for  the  issuing  of  the  precept  by  the  town-clerk,  directs,  in  ge-  ^ 
neral  terms,  that  it  shall  be  delivered  <<  to  the  overseers  of  the  poor  of  every 
parish  or  township"  within  the  city  or  borough.  The  18th  section,  fol- 
lowing the  general  expressions  contained  in  s.  10,  enacts  ^<  that  the 
overseers  of  every  such  parish  or  township"  shall  make  out  lists  of  per- 
sons entitled  to  TOte,  and  goes  on  to  provide  (hat  «<  the  said  overseers 
shall  sign  such  lists."  And  s.  17  requires  the  notice  of  objection  to 
be  given  <<  to  the  overseers  who  shall  have  made  out  the  list"  in  which 
the  name  of  the  person  objected  to  shall  have  been  inserted.  If  we 
want  to  know  what  the  legislature  intended  by  adding  these  words — 
<<  who  shall  have  made  out  the  list" — ^I  think  we  cannot  fail  to  discover 
it  by  looking  at  the  101st  section,  by  which,  amongst  other  things,  it  is 
enacted,  that,  in  the  construction  of  the  act,  <<  the  words  <  overseers'  or 
<  overseers  of  the  poor'  shall  extend  to,  and  mean,  all  persons  who,  by 

(a)  In  Com.  Dig.  Faii,  (E  3),  it  is  said,  that,  if  a  deed  <*ba8  tha  day  of  the  month,  but  no 
year  is  mentioned,  that  is  a  void  date  f'  citing  2  RoU.  27,  L  22. 


28  Beenlen,  App.  HocKiN,  Besp.  M.  T.  1846. 

virtue  of  liny  ofSce  or  appointment,  shall  execute  the  duties  of  oTerseers 
'  of  the  poor,  hy  whatever  name  or  title  such  persons  may  be  called,  and 
in  ivhatsoever  manner  they  may  be  appointed ;  and  that  all  matters  by 
this  act  directed  to  be  done  by  the  overseers  of  a  parish  or  township 
may  be  lawfully  done  by  the  major  part  of  such  overseers ;  and  that, 
wherever  any  notice  is  by  this  act  required  to  be  given  or  sent  to  the 
overseers  of  any  parish  or  township,  it  shall  be  sufficient  if  such  notice 
shall  be  delivered  to  any  one  of  such  overseers,  or  shall  be  left  at  his 
place  of  abode,  or  at  his  office,  or  other  place  for  transacting  parochial 
business,  or  shall  be  sent  by  the  post,  free  of  .postage,  or  the  postage 
thereof  being  first  paid,  addressed  to  the  overseers  of  the  particular  par* 
ish  or  township,  naming  the  parish  or  township,  and  the  county,  city, 
or  borough  respectively  to  ^rhich  the  notice  to  be  so.  sent  may  relate, 
*9Q1  ^^^^^^^^  ^adding  any  place  of  abode  of  such  overseers." .  It  seems  to 
^  me  that  "  ^he  overseers  who  shall  have  made  out  the  list'  *  means  no 
mor-e  than  the  overseers  of  the  particular  parish  to  which  the  list  relates. 
If  it  had  been  intended  by  these  words  to  point  to  the  particular  over- 
seers who  signed  the  list,  I  should  have  expected  to  find  an  exception  in 
that  respect  engrafted  upon  the  words  of  the  101st  section.  Taking  the 
several  clauses  together,  I  think  the  act  is  not  susceptible  of  such  an  ex- 
position as  will  sustain  this  objection.  In  my  judgment,  the  intention 
of  the  legislature  is  satisfied  by  service  of  the  notice  upon  any  one  of  the 
overseers  whose  duty  it  is,  under  section  13,  to  make  out  and  sign  the 
list,  and  that  there  is  no  distinction  in  this  respect  between  an  overseer 
who  in  fact  signed  it,  and  any  other.  This  view  is  fortified  by  the  re- 
mark of  my  brother  Maule,  as  to  notices  of  claim,  which  may  be  given 
to  any  one  of  the  overseers.  Upon  this  second  point,  therefore,  I  am 
strongly  impressed  that  the  objection  to  the  service  of  the  notice  is  not 
a  valid  one. 

CoLTMAN,  J.  I  am  of  the  same  opinion  upon  both  points.  No  one 
could  have  entertained  a  doubt  but  that  the  year  was  necessary  in  dating 
this  notice,  if  all  the  forms  had  been  precisely  like  No.  11.  The  only 
hesitation  has  arisen  from  the  circumstance  of  some  of  the  preceding 
forms  containing  the  words,  (<one  thousand  eight  hundred."  This 
slight  discrepancy  may  possibly  have  arisen  from  the  hasty  manner  in 
which  alterations  are  sometimes  made  in  bills  during  their  progress  in 
parliament.  It  was  clearly  intended  that  the  notice  should  be  perfectly 
dated. 

The  second  objection  is  quite  untenable.  The  seventeenth  section 
requires  the  notice  to  be  given  to  the  overseers  who  shall  have  made 
out  the  list,  without  reference  to  who  may  have  signed  it.  The  list, 
*S01  ^^^^  *made  out,  is  the  list  of  all  the  overseers :  and  by  section 
101,  it  is  declared  sufficient  if  any  notice  required  by  the  act  to 
be  given  to  the  overseers,  is  given  to  any  one  of  such  overseers.  To 
hold  s.  17  to  require  the  service  to  be  upon  the  overseers  who  sign 
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the  lists,  would  be  to  deprire  the  interpretation  clause  of  its  legitimate 
effect. 

Maule,  J.  I  also  am  of  opinion  that  the  notice  in  this*  case  was*  in- 
BufBcientlj  dated,  and  does  not  comply  with  what  the  act  requires*  That 
part  of  the  forms  Nos.  10  and  11,  which  raises  the  question,  is  thus-^ 

**  Dated,  this day  of ."     The  plain  and  common  understanding 

of  that  is,  that  the  blanks  shall  be  filled  up  with  a  day  of  some  particular 
month  of  a  particular  year  of  the  Christian  calendar.  I  do  not  think  the 
act  would  be  complied  with  by  the  insertion  of  the  day,  the  month,  or  the 
year  of  some  other  calendar,  or  the  year  of  the  Hegira,  or  the  style  adopted 
in  France  in  her  republican  days,  or  the  number  of  days  from  the  com« 
raencement  of  the  .year,  (a)  The  day  is  to  be  particularized  in  the  ordinary 
and  accustomed  manner;  and  that 'is  not  done  unless  the  year  ako  is 
mentioned.  Two  other  forms  in  the  same  schedule,  Nos.  6,and  -7,  have 
been  referred  to ;  and  it  is  said,  that,  as  the  year  is  expressdd  in  those 
cases,  it  is  not  to  be  implied  here.  That  argument  assumes,  that,  where' 
there  are  two  modes  of  expressing  the  same  thing,  if  both  are  used  in 
the  same  instrument,  it  must,  be  intended  that  they  mean  to  convey 
something  different.  It  is  a  very  usual  thing  to  vary  the  forms  of  ex- 
pression in  writing  or  speaking ;  but  certainly,  in  any  matter  of  busi- 
ness, it  is  better  avoided.  No  inference,  however,  can  fairly  be  drawn 
that  something  different  is  meant,  because  two  different  modes  of 
expression  that  are  equivalent  are  *used  in  the  same  document.  ^oi 
It  is  clear  to  my  mind  that  the  natural  and  plain  sense  of  the  '- 
forms  under  consideration  requires  the  year  to  be  mentioned  in  the  date ; 
and  the  construction  of  these  forms  is  not  affected  by  the  circumstance 
of  a  little  more  particularity  being  observed  in  some  of  the  preceding 
forms.  The  case  of  HumphrieB  v.  Cullingwood  has  no  application. 
The  objection  there  did  not  arise  upon  the  date  of  the  document.  The 
notice  had  reference  to  an  act  to  be  done  at  a  future  time ;  and  in 
speaking  of  something  to  be  done  at  a  future  time,  as  was  well  observed 
by  Mr.  Greenwood^  any  person  of  ordinary  intelligence  would  under- 
stand the  earliest  practicable  time  to  be  intended.  But  when  you  are 
speaking  of  time  past,  no  one  can  tell  what  year  you  mean  unless  you 
specify  it.  It  is  said  that  no  person  could  be  misled  by  this  notice, 
inasmuch  as  it  could  refer  to  no  other  than  the  month  of  August, 
1846.  No  doubt,  it  could  only  mean  that,  consistently  with  what  ought 
to  be  done.  But  the  legislature  requires  that  to  be  expressed,  and  it 
must  be  expressed  in  clear  and  plain  language.  One  may  very  well  con- 
ceive that  a  practical  inconvenience  might  arise  from  the  omission  of 
the  year;  for  instance,  a  party  might  be  objected  to  year  after  year,  the 
objector  speculating  upon  the  chance  of  his  not  attending  to  sustain  his 
nght ;  seeing  a  notice  in  this  defective  form  lying  on  his  table, — Shaving 

(a)  Or,  "  this  twenty-second  day  of  the  eighth  month  1" 
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been  delivered  in  his  absence, — ^he  might  imagine  it  to  be  a  notice  ap- 
plicable to  some  former  year,  and  take  no  heed  of  it. 

With  respect  to  the  other  point,  I  agree  with  my  lord  and  my 
brother  Goltman  that  there  is  nothing  in  it.  The  thirteenth  section 
of  the  6  &  7  Vict.  c.  18,  in  terms  requires  all  the  overseers  to 
make  out  or  cause  to  be  made  out  certain  lists,  and  it  requires  the 
said  overseers  to  sign  those  lists.  Then,  sect.  17  requires  the  notice 
of  objection  to  be  given  to  **  the  overseers  who  shall  have  made  out  the 
^qo-i  list"  in  which  the  name  of  the  *person  objected  to  shall  have  been 
-*  inserted.  Then  comes  sect.  101,  which,  taking  as  the  subject- 
matter  of  its  legislation  all  that  precedes  it,  enacts  <^  that  all  matters  by 
this  act  directed  to  be  done  by  the  overseers  of  a  parish  or  township 
may  be  lawfully  done  by  the  major  part  of  such  overseers ;  and  that, 
wherever  any  notice  is  by  this  act  required  to  be  given  or  sent  to  the 
overseers  of  any  parish  or  township,  it  shall  be  sufficient  if  such  notice 
shall  be  delivered  to  any  one  of  such  overseers,"  &c.  Excluding  the  in- 
terpretation clause,  sects.  13  and  17  would  require  the  lists  to  be 
signed  by,  and  the  notices  given  to,  aU  the  overseers.  By  the  opera- 
tion, however,  of  the  interpretation  clause,  notice  to  any  one  of  the  over- 
seers is  notice  to  them  all. 

Williams,  J.,  concurred.  Decision  reversed. 


Borough  (a)  of  New  Saruh. 

CHARLES  RICHARD  NORTON,  Appellant,  The  Town-Clerk  of 

SALISBURY,  Respondent.     Nov.  16. 

The  court  has  no  power  to  hear  an  api)eal,  where  the  respondent  faihi  to  appear,  unless  the 
appellant  has  served  upon  him  a  notice— under  the  6  &  7  Vict.  c.  18,  s.  62— of  his  in- 
tention to  prosecute  the  appeal,  ten  days  at  Itad  before  the  first  day  appointed  by  the 
court  for  hearing  appeals— >that  is,  ten  dear  days,  exclusive  both  of  the  day  of  service  and' 
of  die  day  so  appointed. 

This  was  an  appeal  against  a  decision  of  the  barrister  appointed  to 

revise  the  lists  of  voters  for  the  borough  of  New  Sarum,  expunging  the 

name  of  the  appellant  from  the  list  of  voters  for  the  said  borough, 

^oQ-1    '''in  respect  of  a  house  in  High  Street,  in  the  parish  of  St.  Thomas. 

^    The  respondent  not  appearing. 

Kinglake,  Serjt.,  for  the  appellant,  prayed  that  the  decision  of  the 
revising  barrister  might  be  reversed, — ^upon  an  affidavit  of  service,  on 
the  2d  instant,  upon  the  respondent,  of  notice  of  the  appellant's  inten- 
tion to  prosecute  the  appeal.  [Master  Park  intimated  to  the  court  that 
the  notice  was  insufficient ;  the  sixty-fourth  section  of  the  6  &  7  Vict. 
c.  18,  requiring  it  to  be  given  ten  daye  at  least  before  the  day  appointed 
for  the  hearing  of  the  appeal,  and  there  not  being  ten  clear  days  be* 

{a)Tidi^Monigf4hMral^,TU  Corporate 
p.  398. 
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tween  the  day  of  the  service  and  the  day  appointed  for  hearing  the 
appeals  for  this  term — Thorsday,  the  12th  instant.]  The  court  having 
appointed  too  early  a  day  for  hearing  these  appeals,  there  was  no  time 
to  give  ten  clear  days'  notice.  [Wildb,  C.  J.  What  is  the  date  of  the 
revising  barrister's  decision  ?]  The  16th  of  October.  [Wilde,  C.  J. 
Then  there  was  ample  time  for  giving  notice.]  The  universal  under- 
standing, from  the  words  of  the  sixty-second  section,  has  been,  that  the 
notice  to  the  respondent,  as  well  as  the  notice  to  the  master,  must  be 
given  within  the  first  four  days  of  the  term.  If  that  be  not  the  proper 
construction  of  the  act  it  cannot  be  contended  that  there  was  no  suffi* 
cient  time.  Taking  thU  to  be  the  day  appointed  for  the  hearing,  the 
notice  would  be  good.  [Wildb,  C.  J.  The  day  appointed  was  the 
12th ;  the  subsequent  days  are  merely  days  of  adjournment.]  The 
court  has  power  to  extend  the  time :  for,  by  sect.  64  it  is  provided, 
«that,  if  it  shall  appear  to  the  court  that  there  has  not  been  reasonable 
time  to  give  or  send  such  notice  in  any  case,  it  shall  be  lawful  for  the 
court  to  postpone  the  hearing  of  the  appeal  in  such  case,  as  to  the  said 
court  shall  seem  meet."  That  proviso  can  only  apply  to  a  case  of  this 
sort ;  for,  the  revision  of  the  lists  must  always  be  ^completed  r*oA 
before  the  first  day  of  Michaelmas  term.(a)  [Wildb,  C.  J. 
Nothing  can  be  more  distinct  than  the  sixty-fourth  section.  It  seems 
to  me  that  we  lu^ve  no  power  to  hear  this  appeal.]  This  is  not  so  much 
a  question  of  jurisdiction  as  a  question  of  practice.  In  NewtoUj  app., 
The  Overseers  of  Mohberletfy  resp.,  2  Man.  Gr.  &  S.  208, 1  Lutw.  Reg. 
Cas.  835,  the  court  acted  upon  the  proviso,  the  appellant  having  been 
led  by  the  respondents'  conduct  to  refrain  from  giving  the  regular  no- 
tice. [Wildb,  G.  J.  That  is  not  quite  in  point.  The  court  there 
considered  there  was  a  surprise  on  the  appellant,  a  little  in  the  nature 
of  fraud  on  the  respondents'  part.]  There  is  something  like  surprise 
upon  the  party  here. 

Wildb,  C.  J.  I  should  have  been  very  glad  to  have  been  able  to 
discover  any  reasonable  ground  for  permitting  this  appeal  to  stand  over, 
in  order  to  admit  of  the  notice  being  now  given.  But  I  find  none.  In 
dealing  with  this  act  of  parliament,  which  has  for  the  first  time  dele- 
gated to  a  court  of  law  a  duty  of  much  interest  to  the  community,  it 
behoves  us  to  confine  ourselves  as  strictly  as  may  be  within  the  path 
the  legislature  has  marked  out  for  us.  This  appeal  having  been  called 
on,  and  no  one  appearing  on  behalf  of  the  respondent,  the  appellant 
produced  an  affidavit  of  service  on  the  respondent,  of  notice  of  his 
intention  to  prosecute  the  appeal.  Comparing  the  day  of  service  of 
that  notice  with  the  day  appointed  by  the  court  for  hearing  the  appeals, 
it  is  found  that  there  is  not  an  interval  of  ten  days,  as  required  by  the 
sixty-fourth  section :  and  there  is  no  suggestion  that  a  reasonable  time 
had  not  elapsed  since  the  decision  of  the  revising  barrister  was  pro- 

(a)  6  &  7  Vkt  o.  18,  a.  33. 
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*351    ^^^^<^^^9  f<>r  g^^i^g  ^^^^  notice,  provided  due  ^diligence  had  been 
used.     By  section  62,  certain  conditions  precedent  are  to  be  ob- 
served by  the  appellant,  before  he  can  be  heard.     That  section  enacts, 
« that  every  appellant  who  shall  intend  to  prosecute  his  appeal  shall, 
within  the  first  four  days  in  Michaelmas  term  next  after  the  decision  to 
which  such  appeal  shall  relate,  transmit  to  the  masters  of  the  Court  of 
Common  Pleas,  the  statement  in  writing  so  signed  by  the  said  revising 
barrister  as  aforesaid,  (a)  and  shall  also  therewith  give  or  send  a  notice, 
signed  by  him,  stating  therein  his  intention  to  prosecute  the  said  appeal ; 
and  the  said  appellant  shall  also  give  or  send  a  notice,  signed  by  him, 
to  the  respondent  in  the  said  appeal,  stating  his  said  intention  duly  to 
prosecute  such  appeal,  in  the  said  court,"  &c.     In  the  latter  part  of 
this  clause,  the  length  of  notice  is  not  mentioned.     But,  it  being  after- 
wards contemplated  that  cases  might  occur  in  which  the  respondent 
might  not  appear  to  sustain  the  barrister's  decision,  there  is,  in  a  sub- 
sequent clause,  an  express  enactment  to  meet  that.     Section  64  enacts 
« that  no  appeal  or  matter  of  appeal  whatsoever  shall  in  any  case  (with 
an  exception  not  material  upon  the  present  occasion)  be  entertained  or 
heard  by  the  said  court,  unless  notice  shall  have  been  given  by  the  ap- 
pellant to  the  masters  of  the  Court  of  Common  Pleas,  at  the  time  and 
in  the  manner  before  mentioned ;  and  no  appeal  shall  be  heard  by  the 
said  courtj  in  any  case  where  the  said  respondent  shall  not  appear^  un- 
less the  said  appellant  shall  prove  that  due  notice  of  his  intention  to  pro- 
secute such  appeal  was  given  or  sent  to  the  said  respondent  ten  days  at 
least  before  the  day  appointed  for  the  hearing  of  such  appeal:**  and 
then  comes  the  proviso  which  has  been  somewhat  relied  on. — "Pro- 
vided always,  that,  if  it  shall  appear  to  the  said  court  that  there  has  not 
*^B1     *^^^^  reasonable  time  to  give  or  send  such  notice  in  any  case,  it 
shall  be  lawful  for  the  said  court  to  postpone  the  hearing  of  the 
appeal  in  such  case,  as  to  the  said  court  shall  seem  meet."   In  Newton^ 
app..  The  Overseers  of  Mobberleyj  resp.,  the  court  thought  the  proviso 
applicable,  not  because  the  notice  had  been  waived  by  the  respondent, 
but  because  they  thought  there  was  some  colour  for  saying,  that,  by 
reason  of  the  conduct  of  the  respondent,  there  had  not  been  a  reasona- 
ble time  for  giving  the  notice.     There  is  no  suggestion,  however,  in  this 
case,  of  any  fact  to  justify  the  court  in  acting  upon  that  proviso.     The 
decision  was  come  to  so  long  ago  as  the  16th  of  October,  and  nothing 
occurred  to  prevent  the  appellant  from  giving  his  notice  at  once.   It  ap- 
pears, therefore,  to  me  that  the  condition  upon  which  alone  the  power 
of  the  court  to  entertain  the  appeal  rests,  not  having  been  observed,  we 
are  bound  to  decline  to  hear  it. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  words  "  ten  days  at 
least**  have  received  a  judicial  construction  in  The  Queen  v.  The  Justices 
of  Sdopy  8  N.  &  P.  286, 6  Dowl.  P.  C.  28,  being  held  to  mean  the  given 

(a)  6  &  7  Yict  c.  18,  s.  42. 
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namber  of  days,  exclusive  of  the  first  and  the  last.  The  necessary  ten 
days'  notice,  therefore,  clearly  has  not  been  given  in  tliis  case.  No  aid 
can  be  derived  from  the  proviso  in  the  sixty-fourth  section ;  for,  it  is  impos- 
sible to  say  that  the  appellant  had  not  abundant  time  to  give  the  proper 
notice. 

Maulb,  J.  Ten  days'  notice  at  least  has  not  been  given  in  this  case, 
the  notice  having  been  given  on  the  2d  of  November,  and  the  day  ap- 
pointed for  the  hearing  of  the  appeal  being  the  12th.  In  the  case  of 
The  Queen  v.  The  Justices  of  Salop,  the  Court  of  Queen's  Bench  de- 
cided thatj  under  the  4  &  5  W.  4,  c.  76,  s.  81, — which  *requires  p^^o^ 
the  parish  appealing  against  an  order  of  removal,  to  deliver  to  ^ 
the  overseers  of  the  respondent  parish  a  written  statement  of  the  grounds 
of  appeal, — ^fourteen  days  at  hast  before  the  first  day  of  the  sessions, 
the  fourteen  days  must  be  clear  days,  exclusive  of  tho  day  of  delivery 
and  of  the  first  day  of  the  sessions.  I  think  that  was  a  perfectly  cor- 
rect decision.  The  words  <<  at  least"  must  have  some  meaning :  they 
must  mean  that  the  notice  is  to  be  so  delivered  that  there  shall  elapse 
ten  periods  of  twenty-four  hours  each  {a)  between  the  day  of  its  delivery 
and  the  day  of  hearing.  That  has  not  been  done  here.  The  section 
requiring  the  notice  to  be  given  (s.  62)  does  not  prescribe  the  quality 
of  the  notice  :  the  termini  are  pointed  out  by  s.  64.  The  sixty-third 
section  (6)  shows  that  the  time  of  giving  this  notice  has  nothing  what- 
ever to  do  with  the  time  of  the  hearing.  The  party  whose  duty  it  is  to 
give  the  notice,  ought  to  bestir  himself  to  give  notice  as  early  as  con- 
veniently may  be  after  the  decision  has  been  pronounced.  I  think  it  is 
perfectly  clear  that  the  sixty-fourth  section  prohibits  us  from  hearing 
this  appeal. 

V.  Williams,  J.,  concurred.  Appeal  di6mis8ed.(<?) 

(a)  Which  periods  niU9t  embrace  ten  calendar  day*. 

(6)  Which  enacts  "  that  the  judges  of  the  said  Court  of  Common  Pleas  shall,  as  soon  as 
Toxf  be  after  the  fourth  day  of  Michaelmas  term  in  every  year,  make  arrangements  for  bear- 
ing the  appeals  entered  as  aforesaid,  and  shall  appoint  such  certain  day  or  days,  either  in 
term  time  or  in  time  of  vacation,  as  they  may  think  fit  and  necessary, — ^but  as  early  as  con- 
veniently may  be, — for  the  purpose  of  hearing  and  deciding  such  appeals ;  and  the  said 
judges  shall  cause  public  notice  to  be  given  of  the  time  and  place  so  appointed  by  them  for 
that  purpose,  and  of  the  order  in  which  such  appeals  will  be  heard." 

(c)  See  the  next  case.  See  also  Gfnwer,  app.,  Bonfmif,  resp.,  poet,  p.  70-,  Pring^  app  ^ 
EMcmrt^  resp.,  post,  p.  73. 


TOL.  IT. 
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*88]  *Borough  of  New  Sabum. 

CHARLES  ADEY,  Appellant,  FREDERICK  HILL,  Respondent. 

Nov.  19.      ^ 

[See  rtie  syllabus  to  the  preceding  case.] 

The  court  will  not  postpone  the  hearing  of  an  appeal,  in  order  to  afTord  time  to  give  the 

ncccss^ary  notice,  upon  a  suggestion  tliat  the  difficulty  has  arisen  from  the  circuniMance  of 

their  having  appointed  an  unusually  early  day  for  the  hearing  of  appeals;  there  havin*; 

been  ample  time  to  give  the  notice  between  the  day  appointed  and  the  day  on  which  tlje 

decision  of  the  revising  barrister  was  pronounced. 

This  was  an  appeal  against  the  decision  of  the  barrister  appointed 
to  revise  the  lists  of  voters  for  the  borough  of  New  Sarum,  overruling 
an  objection  to  the  name  of  the  respondent  being  retained  on  the  list 
of  voters  for  the  said  borough,  in  respect  of  property  situate  in  the 
parish  of  St.  Edmund,  within  the  borough. 

The  decision  of  the  revising  barrister  was  pronounced  on  the  16th  of 
October,  and  on  the  2d  of  November  the  appellant  gave  notice  to  the 
master,  and  also  to  the  respondent,  of  his  intention  to  prosecute  the 
appeal.  The  respondent  not  appearing,  this  case  presented  the  sanie 
objection  that  arose  in  the  last  preceding  case. 

Cockburn^  for  the  appellant,  observed,  that,  unless  the  court  felt  that 
they  could  consistently  grant  some  indulgence,  by  far  the  greater 
number  of  the  appeals  that  had  been  entered  must  be  dismissed;  the 
universal  understanding  of  the  practice  having  been,  that  it  was  suffi- 
cient to  give  notice  to  the  respondent  at  the  time  of  entering  the  appeal, 
and  the  parties  having,  at  the  time  of  giving  the  notice,  no  reason  to 
anticipate  that  it  would  turn  out  to  be  insufficient :  and  he  suggested 
that  the  court  might  possibly  feel  warranted  in  adjourning  the  whole 
of  the  remaining  appeals  until  next  Hilary  term,  in  order  to  give  the 
appellants  an  opportunity  of^serving  proper  notices  in  the  meantime. 
♦391  *WiLDE,  C.  J.  The  court  has  considered  with  great  anxiety 
what  is  the  construction  that  ought  to  be  put  upon  this  act  of 
parliament.  The  House  of  Commons  has  thereby,  for  the  first  time, 
dispossessed  itself  of  an  important  part  of  its  constitutional  power,  and 
deleo^ated  the  exercise  of  it  to  this  court;  at  the  same  time  enactin<r 
various  restrictions,  to  guard  against  any  encroachment  on  the  power 
it  still  preserves.  In  the  matter  under  consideration,  the  authority  of 
this  court  is  defined  in  terms  that  are  precise  and  distinct.  The  decision 
of  the  revising  barrister  is  to  be  conclusive,  subject  to  an  appeal  to  this 
<;ourt  under  certain  conditions.  One  of  these  conditions  imposed  upon 
the  appellant  is,  that  he  shall  give  or  send  a  notice,  signed  by  him,  to 
the  respondent,  stating  his  intention  to  prosecute  the  appeal; (a)  and, 
to  make  this  the  more  imperative  and  emphatic,  a  subsequent  clause  (b) 
enacts  that  «no  appeal  shall  be  heard  by  the  Court  (of  Common  Pleas,) 

(a)  6  &  7  Vict.  c.  18,  s.  62.  (6)  Section  64. 
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in  any  case  where  the  respondent  shall  not  appear,  unless  the  said 
appellant  shall  prove  that  due  notice  of  his  intention  to  prosecute  such 
appeal  was  given  or  sent  to  the  said  respondent  ten  days  at  UoBt  before 
the  day  appointed  for  the  hearing  of  such  appeal."  When  the  legisla- 
ture is  thus,  for  the  first  time,  giving  to  a  court  of  law  (a)  jurisdiction 
over  rights  that  have  always  been  the  subject  of  such  watchful  jealousy, 
it  is  in  a  peculiar  manner  incumbent  on  the  court  to  confine  itself 
strictly  within  the  limits  prescribed  for  it.  If  any  of  the  provisions  of 
the  act  are  too  stringent,  it  is  fitter  for  the  legislature  to  relax  them, 
than  for  this  court  to  assume  a  power  of  extension  and  indulgence, 
where  the  ^words  of  the  act  are  precise  and  unambiguous.  The  .^.j^/^ 
court  is  of  opinion  that  <<  ten  days  at  least,*'  means  ten  clear,  full,  *- 
and  complete  days,  and  not  nine  days  and  fractions  of  other  two  days. 
Such  being  the  opinion  of  the  court,  has  this  appellant  performed  the 
condition  upon  which  alone  the  court  has  authority  to  hear  his  appeal  ? 
He  clearly  has  not  done  so.  A  deliberate  deviation  from  an  enactment 
so  express  and  positive  in  its  terms,  would  induce  a  mischief  much 
greater  than  any  inconvenience  that  can  arise  from  the  blunder  of  the 
appellant  in  this  case.  Upon  the  ground,  therefore,  that  the  right  of 
appeal  against  the  decision  of  the  revising  barrister  is  given  only  upon 
a  condition  which  has  not  been  complied  with  in  the  present  case,  the 
court  is  unanimously  of  opinion  that  the  appellant  is  not  in  a  8ituatio9 
to  be  heard. 

Postponing  the  consideration  of  the  appeals  to  the  next  term,  as 
suggested,  would  not  have  the  effect  of  relieving  the  parties  from  the 
difficulty.  The  day  appointed  by  the  court  for  the  hearing  of  the 
appeals  would  still  remain  the  same.  Unless,  therefore,  the  court  is 
prepared  to  act  in  a  manner  that  would  be  wholly  inconsistent  with 
judicial  gravity  and  decorum,  by  resorting  to  a  mere  subterfuge  in  order 
to  get  over  a  supposed  difficulty,  the  objection  that  now  presents  itself 
would  not  be  at  all  lessened  by  the  lapse  of  time. 

Appeal  dismissed.^i) 

(a)  In  the  6tb  volume  of  the  Law  Review,  p.  377,  it  is  stated  that,  formerly,  questions  as 
to  controverted  elections  were  decided  by  the  ordinaiy  courts.  As  to  this  somewhat  startling 
proposition,  see  also  4  Law.  Rev.  299. 

(6)  And  see  Qraotr^  app.,  BoiUemi.  resp  post,  p.  70 ;  and  Pringj  app.,  EUcowrt,  resp^,  post, 
p.  73. 


«  

41  Gale,  App.  Chubb,  Besp.  M.  T.  1846. 


♦41]  *Borough  of  Malmesbury. 

HENRY     GALE,    Appellant,     THOMAS     CHUBB,    Respondeiit. 

Nov.  19. 

The  corporation  of  M.  consists  of  four  classes  of  burgesses  or  flreemen— •!.  Capital  bur^es^^ 
(in  whom  alone  wait  the  rijiht  of  voting  prior  to  the  passing  of  the  reform  act) — 2.  A^t'xM- 
ant  burgesses— 3.  Landholders— 4.  Free  burge^se^i  or  commoners.  Vacancies  in  the  third 
class  are  supplied  from  the  fourth  by  seniority,  and,  in  the  other  classes  rettpectively.  by 
election : — Held^  that  one  who  was  a  member  of  the  fburdi  class,  by  right  of  birtk,  bofor« 
the  Ist  of  March,  1831,  and  became  a  "capital  burgess,*'  by  election,  aAer  tliat  day,  is  not 
disqualified  a«  an  elector  by  the  2  W.  4,  c.  45,  s.  3:2. 

Hekrt  Gale  objected  to  the  name  of  Hercules  Player,  and  the  names 
of  seven  other  persons,  being  retained  on  the  list  of  capital  burgesses, 
being  freemen,  of  the  borough  of  Malmesbury,  entitled  to  vote  in  the 
election  of  a  member  for  the  said  borough.  Service  of  the  several  no- 
tices of  objection  having  been  admitted,  the  facts  of  the  case  were  agreed 
on  both  sides  to  be  as  follows : — 

The  corporation  of  Malmesbury  consists  of  four  classes  of  burgesses 
or  freemen.  The  first  class  is  composed  of  an  alderman  and  twelve  other 
burgesses  or  freemen,  called  "capital  burgesses."  The  second  class 
consists  of  twenty-four  burgesses  or  freemen,  called  "assistant  bur- 
gesses." The  third  class  comprises  forty-eight  burgesses  or  freemen, 
called  "landholders."  And  the  fourth  class  consists  of  an  indefinite 
number  of  burgesses  or  freemen,  called  "  free  burgesses,  or  commoners." 

All  persons  becoming  members  of  the  corporation  are  first  admitted 
thereto  as  «  free  burgesses,  or  commoners,"  and  so,  in  the  first  instance, 
become  members  of  the  fourth  class,  which  is  the  lowest  grade  of  free- 
men ;  and  the  qualification  for  a  free  burgess  or  commoner  appears  by 
an  entry  in  a  book  kept  for  recording  the  proceedings  of  the  corporation 
*421  ^^  ^^^  borough,  a  *copy  of  which  is  annexed  to,  and  is  to  be  con- 
sidered as  a  part  of  this  ca8e.(a) 

(a)  The  entry  was  as  follows: — «  At  a  general  court  of  the  said  borough,  holden  this  9tb 
day  of  July,  1H27,  at  the  common  hall  called  St.  John's,  within  and  for  the  said  borough, 
before  C.  Aaron,  alderman,  and  R.  Neate,  &c.  &c.,  capital  burgesses  of  the  said  borough,  for 
the  general  business  of  admitung  free  burgesses,  heretofore  generally  called  commoners,  and 
stating  and  settling  accounts,  and  especially  (pursuant  to  public  notice  for  the  purpose  given) 
for  declaring  the  rights  and  qualifications  which  |>ersons  must  have  and  possess  eflectually 
to  claim  admission  as  free  burged:jies,  or  commoners,  and,  as  such,  members  of  this  corpora- 
tion, and  for  what  causes  any  of  the  said  fme  burgesses  or  commoners,  after  their  admission, 
ma/  forfeit  and  lose  their  rights  as  such  free  burgesses  or  commoners,  and  may  be  disfran- 
obised  or  amoved,  &c. 

*•  This  court,  pursuant  to  the  said  notice,  have  inspected  the  books  and  other  ancient  and 
modern  written  documents  of  and  relating  to  this  borough,  and  have  also  examined  the  most 
ancient  inhabitants  of  the  said  borough ;  and  do  therefore  declare,  and,  as  far  as  they  can,  de- 
termine, as  fojlowa,  viz. — 

*  That  every  son  of  a  free  burgees,  or  commoner,  in  his  own  right,  he  being  at  the  time  of 
claiming  admission  of  the  age  of  twenty-one  years,  and  married,  and  also  a  parishioner  of 
one  of  the  parishes  within  the  borough,  and  likewise  at  the  same  time  being  an  inhabitant 
householder  in  an  entire  tenement  (and  not  an  inmate)  within  the  borough,  is  entitled  to  be 
admitted  a  free  burgess  or  commoner  of  this  borough : 

**  That  every  man  who  has  married  a  free  burgesses  daughter,  he  being  at  the  time  of  claim 
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*A8  vacancies  occur  in  the  first-named  three  classes,  they  are  r*AQ 
%\l  filled  up  from  the  fourth  class,  called  free  burgesses,  or  com- 
moners, in  the  following  manner : — A  vacancy  in  the  third  class  is  sup- 
plied by  the  senior  free  burgess,  or  commoner,  who  thereupon  becomes, 
of  right,  a  landholder,  without  any  election  or  appointment.  When  a 
vacancy  happens  in  the  second  class,  it  is  filled  up  by  a  member  of  the 
third  class,  by  election,  the  electors  being  the  capital  burgesses  and 
assistant  burgesses  forming  the  first  and  second  classes:  and,  in  the 
Invent  of  a  vacancy  in  the  first  class,  an  assistant  burgess,  or  member  of 
tlie  second  class,  is  elected  to  supply  such  vacancy,  by  the  remaining 
capital  burgesses,  or  members  of  the  first  class. 

Before  the  passing  of  the  reform  act,  2  W.  4,  c.  4f5,  the  right  of 
electing  two  members  of  parliament  for  the  borough  of  Malmesbury  had 
long  been  exercised  by  the  thirteen  capital  burgesses  or  freemen  only. 
By  that  act,  the  borough  of  Malmesbury  was  put  into  schedule  (B.), 
and  has  since  returned  only  one  member ;  and  the  electors  have  con- 
sisted of  such  of  the  capital  burgesses  as  were  admitted  free  burgesses 
by  right  of  birth,  and  10^.  householders  of  Malmesbury  and  of  the  ad- 
joining parishes. 

The  electors  for  the  borough  number  at  present  about  330 ;  of  whom 
eight  are  on  the  register  as  capital  burgesses.  The  remaining  five  of 
the  thirteen  capital  burgesses  were  originally  admitted  freemen  by  right 
of  marriage ;  but  they  have  been  omitted  from  the  list  of  freemen,  by 
the  town-clerk,  in  consequence  of  three  persons  who  were  capital  bur- 
gesses by  right  of  marriage,  having  been  some  years  ago  objected  to, 
and  expunged  by  the  revising  barrister,  on  the  ground  that  *free-  t-h^aa 
men  by  right  of  marriage  were,  by  the  thirty-second  section  of  ^ 
the  reform  act,  excluded  from  voting. 

Hercules  Player,  the  above-named  person  objected  to,  was  duly  ad- 
mitted a  free  burgess,  or  commoner,  on  the  2l8t  of  June,  1808,  by  right 
of  birthj  having  been  the  son  of  a  free  burgess  duly  admitted  before 
Hercules  Player  was  born ;  and  the  said  Hercules  Player  possessed  all 
the  other  requisite  qualifications  to  entitle  him  to  become  a  member  of 

• 

WK  admission  so  married,  and  his  wife  living,  (but  not  otherwise,)  be  being  also  of  the  age 
of  twenty-one  yeari^,  and  a  parishioner  of  one  of  the  parishes  within  the  borough,  and  an  in- 
habitant householder  in  an  entire  tenement  (and  not  an  inmate)  within  the  borough,  is  en- 
titled to  he  admitted  a  free  burgess,  or  commoner,  of  this  borough ;  but,  a  free  bui^ess's 
daughter  having  once  married,  cannot  communicate  to  a  subsequent  husband  a  right  to  ad- 
mission; nor  will  subh  subsequent  marriage  give  to  the  sons  or  daughters  of  such  husband 
hy  another  wife  any  right  to  admission : 

**  That  no  son  of  a  free  burgess  born  before  his  father  shaU  have  been  admitted  in  court  a 
free  burgess,  is  entitled  to  be  admitted  a  free  burgess : 

«  That  no  daughter  of  a  free  burgess  born  before  her  father  shall  have  been  admitted  in 
ooiirt  a  free  burgess,  can  communicate  to,  or  invest  any  husband  of  her  with,  any  right  or 
title  to  be  admitted  a  free  burgess : 

«  Disqualifications  and  causes  for  rejection  and  amoval,  viz.— «onvietion  of  felony,  either 
belbre  or  after  admission,— ^ot  being,  at  the  time  of  admission,  or  at  any  time  aAer  admia* 
■ion  ceasing  to  be,  an  inhabitant  householder  in  an  entire  tenement  within  one  of  the  8a«d 
parishes  within  the  borough." 

D 
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the  corporation.  He  afterwards  became  successively  a  landholder,  and 
assistant  burgess,  and  finally,  on  the  2d  of  June,  1834,  was  elected  a 
capital  burgess  of  the  corporation.  He  has  ever  since  his  admission  in 
1808  been  an  inhabitant  householder,  in  an  entire  tenement,  (and 
not  an  inmate,)  within  the  old  borough  of  Malmesbury,  and  has  been 
duly  registered  as  a  freemen  entitled  to  vote  for  a  member  of  parliament 
for  the  borough,  ever  since  his  election  as  a  capital  burgess. 

The  objection  made  to  Hercules  Player  being  on  the  list  of  freemen, 
is,  that  he  is  excluded  by  the  thirty-second  section  of  the  reform  act, 
because  he  was  elected  a  capital  burgess  subsequently  to  the  1st  of 
March,  1831,  and  the  title  by  which  he  claims  a  right  to  vote,  accrued 
since  that  period,  by  election  as  a  capital  burgess,  and  not  as  a  freeman 
by  birth ;  and  that,  in  fact,  all  the  capital  burgesses  previous  to  the 
passing  of  the  reform  act,  voted,  not  by  right  of  birth  or  of  servitude,  or 
of  marriage,  but  as  elected  capital  burgesses. 

On  the  other  hand,  it  was  contended,  that,  as  the  original  right  of 
Hercules  Player  to  admission  as  a  burgess  or  freeman  was  in  respect 
of  birth,  and  that  right  was  the  foundation  of  every  subsequent  advance- 
ment in  the  borough,  until  his  right  to  vote  as  a  capital  burgess  became 
matured  under  the  law  as  it  stood  before  the  passing  of  the  reform  act, 
he  came  within  the  provision  of  the  thirty-second  section  of  that  act, 
^ .  c-i  which  reserves  *the  right  to  vote  in  favour  of  a  person  thereafter 
elected,  made,  or  admitted  a  burgess  or  freeman  in  respect  of 
birth ;  and  that  the  case  was  entirely  free  from  the  mischief  intended 
to  be  guarded  against  by  the  act,  of  inundating  the  constituency,  the 
number  of  voters  in  Malmesbury  being  limited  to  thirteen.  And  it  was 
urged  that  the  effect  of  a  decision  to  the  contrary  would  be  to  disfran- 
chise all  the  capital  burgesses,  and  leave  the  corporation  unrepresented. 

The  revising  barrister  decided,  upon  these  facts,  that  Hercules  Player 
was  ft  person  entitled  to  vote  as  a  burgess  and  freeman  elected  and 
admitted  in  respect  of  birth ;  and  he  retained  his  name  upon  the  list  of 
freemen. 

The  validity  of  the  objections  to  the  names  of  the  seven  other  per- 
8ons  depending  upon  the  same  statement  of  facts,  and  upon  the  same 
point  of  law,  their  cases  were  consolidated  with  the  principal  case,  and 
the  town-clerk  of  the  borough  of  Malmesbury  named  the  respondent  in 
such  consolidated  appeal. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  cir- 
cumstances mentioned  in  the  above  statement  of  facts,  the  said  Her- 
cules Player  and  the  said  seven  other  persons  named  in  the  said  list, 
are  persons  entitled  to  vote  as  burgesses  and  freemen  admitted  in  re- 
spect of  birth.  If  the  court  are  of  that  opinion,  then  the  list  is  to  stand 
without  amendment.  If  the  court  are  of  a  contrary  opinion,  then  the 
name  of  Hercules  Player  and  those  of  the  said  seven  other  persons  are 
to  be  expunged  from  the  said  list. 
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Cockhwrn,  for  the  appellant.  The  question  in  this  case  turns  upon 
the  construction  of  the  thirty-second  section  of  the  2  W.  4,  c.  45,  which 
enacts  "  that  every  person  who  would  have  been  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future  *parlia-  ^^^ 
nient  for  any  city  or  borough  not  included  in  the  schedule  marked  1- 
(A.)  to  this  act  annexed,  either  as  a  burgess  or  freeman,  or,  in  the  city 
of  London,  as  a  freeman  and  liveryman,  if  this  act  had  not  been  passed, 
shall  be  entitled  to  vote  in  such  election,  provided  such  person  shall  bo 
duly  registered  according  to  the  provisions  hereinafter  contained.** 
And,  after  providing  for  residence,  the  clause  proceeds : — "  Provided 
always,  that  no  person  who  shall  have  been  elected,  made,  or  admitted 
a  burgess  or  freeman  since  the  1st  day  of  March,  1831,  otherwise  than 
in  re«pect  of  birth  or  servitude,  or  who  shall  hereafter  bo  elected,  made, 
or  admitted  a  burgess  or  freeman,  otherwise  than  in  respect  of  birth  or 
servitude,  shall  be  entitled  to  vote  as  such  in  any  such  election  for  any 
city  or  borough  as  aforesaid :  Provided  also,  that  no  person  shall  be  so 
entitled  as  a  burgess  or  freeman,  in  respect  of  birth,  unless  his  right  be 
originally  derived  from  or  through  some  person  who  was  a  burgess  or 
freeman,  or  entitled  to  be  admitted  a  burgess  or  freeman,  previously  to 
the  1st  day  of  March,  1831,  or  from  or  through  some  person  who  since 
that  time  shall  have  become,  or  shall  hereafter  become,  a  burgess  or 
freeman  in  respect  of  servitude.*'  Was  Plnycr  entitled  to  be  elected 
a  burgess  or  freeman  in  respect  of  birth  or  servitude  at  the  period 
named  in  the  act  ?  He  was  duly  admitted  a  «  free  burgess  or  commoner,*^ 
by  right  of  birth,  prior  to  the  1st  of  March,  1831.  He  afterwards 
successively  became  an  "assistant  burgess**  by  seniority,  and  a  "land- 
holder** by  election.  In  June,  1834,  he  became  a  "  capital  burgess'* 
not  as  matter  of  rights  but  by  election  ;  and  therefore  he  is  not  within 
the  exception  in  section  3'J.  [Wilde,  C.  J.  Your  argument  would 
exclude  from  the  right  to  be  registered  all  capital  burgesses  elected 
since  the  1st  of  March,  1831.]  Precisely  so.  The  act  intended  to  pre- 
serve certain  existing  rights.  Election  *imports  choice.  [Maule,  J.  ^^  ^ - 
The  act  assumes  that  there  may  be  persons  elected  or  admitted 
burgesses  or  freemen  since  the  1st  of  March,  1831,  who  may  be  regis- 
tered. Wilde,  C.  J.  There  was  probably  no  clause  in  the  whole  bill 
that  was  more  debated  in  parliament  than  this  thirty-second.  I  cannot 
entertain  the  least  doubt  upon  it.]  A  construction  in  favour  of  this  per- 
son's right  to  be  registered  will  let  in  a  large  portion  of  the  mischief  the 
statute  designed  to  remedy. 

Wilde,  C.  J.  It  is  quite  clear  that  the  legislature,  by  the  thirty- 
second  section  of  the  reform  act,  intended  to  preserve  rights  like  the 
present  as  they  existed  before  the  1st  day  of  March,  1831.  Player  had 
before  that  day  a  right  to  yote  as  a  burgess  or  freeman  in  respect  of 
birth,  provided  he  should  be  subsequently  elected.  The  line  must  be 
drawn  somewhere.     The  legislature  has  made  it  necessary  that  the  party 
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should  be  elected  in  respect  of  a  right  by  birth  or  servitude  possessed 
by  him  before  the  day  mentioned,  or  in  respect  of  a  right  by  birth  de  • 
rived  from  or  through  some  person  who  was,  or  was  entitled  to  be  ad- 
mitted, a  burgess  or  freeman  previously  to  that  day,  or  from  or  through 
some  person  who  since  that  time  shall  have  become  a  burgess  or  freeman 
in  respect  of  servitude.  This  individual  was  bom  under  circumstances 
which  made  him  eligible  as  a  capital  burgess  when  election  should  become 
necessary.  He  therefore  does  not  fall  within  the  exclusion  of  the  first 
proviso  in  sect.  32.  The  legislature  never  intended  to  take  away  in- 
choate rights  of  this  description. 

The  rest  of  the  court  concurred. 

Arnold,  for  the  respondent,  asked  for  costs. 
♦481        *Co€kbumj  contrctj  observed  that  the  case  was  one  that  fairly 
admitted  of  doubt,  and  that  the  revising  barrister  had  invited  an 
appeal. 

Per  curiam.     We  do  not  think  there  is  doubt  enough  to  exempt  the 
appellant  from  the  payment  of  costs.      Decision  affirmed,  with  costs. 


County  of  Westmoreland. 

THOMAS  BUSHER,  Appellant,  JOHN  THOMPSON,  Respondent 

Nov.  19. 

K.  claimed  to  vote  in  respect  of  a  burgage  tenement  in  an  ancient  borough.  The  case  found 
that  burgage  tenements  within  the  borough  had  always  been  conveyed  by  deed  or  grant, 
or  bargain  and  sale,  without  livery  of  seisin,  and  widiout  a  lease  for  a  year,  or  any  enrol- 
ment; that  no  surrender  or  admittance  was  required,  nor  was  any  fine  paid  upon  descent 
ix  alienation ;  that  the  mode  of  descent  was  agreeably  to  the  common  law,  except  tliat 
females  inherited,  not  as  coparceners,  but  by  seniority ;  that  the  interest  of  a  feme  cooert 
was  passed  without  any  separate  examination  of  the  wife ;  that  the  widow  of  a  perwn 
dying  seised  of  a  burgage  tenement  had  the  whole  during  her  chaste  viduity ;  that  burgage 
tenements  had  always  been  devisable  in  the  same  way  as  ordinary  freeholds ;  (a)  that  tliey 
were  held  subject  only  to  the  payment  of  certain  fixed  annual  rents  payable  to  some  in- 
dividual ;  and  that  no  other  services  had  been  performed  or  payments  noade  in  respect  of 
them: — 

Aldj  that,  in  the  absence  of  evidence  on  the  face  of  the  case  to  show  that  the  freehold  was 
in  any  other  person,  it  must  be  assumed  that  A.  had  such  a  freehold  tenure  as  to  entitle 
him  to  be  registered,  the  value  being  sufficient 

The  claim  of  Thomas  Busher  to  have  his  name  inserted  in  the  list  of 
voters  for  the  township  of  Kendal,  and  Park  and  Castle  lands,  was  ob- 
jected to.     The  claim  was  as  follows  : — 


Christian  Name  and 
Surnanu  of  each 
Toter      at       tall 
length. 

Flaee  of  Abode. 

Natnn  of 
Qualiflcatkm. 

Street,    Iiane,  Ae^ 
whfre    the  Pro- 

Thomas  Busher. 

Highgate  Kendal 

One  third  Share 
of      Burgage 
Houses     and 
Ganlen. 

Head   of  Cap- 
tain   French 
Lane. 

(a)  Vide  peat,  p.  50,  n.  (a). 
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^Thomas  Busher  is  one  of  the  owners  of  certain  houses  situate    w-^aq 
irithin  the  township,  and  within  the  limits  of  the  ancient  borough,    *- 
of  Kirkby-in-Kendal.     The  houses  are  what  is  called  burgage  tenure ; 
and  Thomas  Busher's  interest  in  the  annual  value  of  the  said  houses 
exceeds  40«.,  but  is  less  than  10/. 

Besides  the  tenements  held  by  burgage-tenure,^-of  which  there  are 
many, — there  are  other  tenements  within  the  borough  which  are  of 
ordinary  tenure — of  free  and  common  soccage — and  which  are  conveyed 
by  the  mode  of  assurance  adapted  to  the  passing  of  freehold  estates, 
and  descend  according  to  the  rules  of  the  common  law. 

The  burgage-tenure  within  the  township  differs  from  the  ordinary 
freehold  tenure,  in  this,  that  burgage  tenements  have  always  been  con- 
veyed byv  deed  of  grant,  or  bargain  and  sale,  without  livery  of  seisin, 
and  without  a  lease  for  a  year,  or  any  enrolment.  No  surrender  or 
admittance,  however,  is  required ;  nor  is  any  fine  paid  upon  descent  or 
alienation.  There  is  no  record  of  courts-baron,  or  customary  courts, 
having  ever  been  held  within  the  township ;  though  a  tradition  exists  that 
8uch  courts  were  formerly  held,  and  that,  upon  every  change  of  tenant 
of  a  burgage  tenement,  a  «  God's  penny"  only  was  paid,  but  no  fine. 

The  mode  of  descent  of  such  burgage-tenements  follows  the  common 
law  mode  of  descent,  excepting  that,  where,  by  the  common  law,  several 
females  would  inherit  as  coparceners,  by  the  custom  of  burgage-tenure, 
the  eldest  inherits  to  the  exclusion  of  the  rest. 

The  custom  with  regard  to  femes  covert  has  always  been,  that  hus- 
band and  wife  have  conveyed  the  burgage  tenements  of  the  wife,  by  such 
deed  of  grant,  or  bargain  and  sale,  as  before  mentioned,  and  without 
any  separate  examination  of  the  wife ;  and  that,  upon  the  death  of  a 
person  dying  seised  of  a  burgage  tenement,  and  leaving  a  widow,  such 
widow,  instead  of  dower  by  the  common  *Iaw,  has  had  the  whole  r^ern 
of  the  burgage  tenements  of  which  her  husband  died  seised,  during 
her  chaste  viduity ;  but  such  widow  has  had  no  dower  or  free-bench  out 
of  any  tenement  conveyed  by  the  husband  during  coverture — her  title 
to  such  dower  or  free-bench,  being  confined  to  the  tenements  or  estate 
of  which  the  husband  dies  seised.  In  the  township  of  Eirkland,  which 
adjoins  the  township  of  Kendal,  but  is  without  the  limits  of  the  ancient 
borough  of  Kirkby-in-Kendal,  there  are  burgage  tenements,  the  cus- 
toms with  respect  to  which,  as  to  alienation,  descent,  and  in  all  other 
respects,  are  the  same  as  apply  to  burgage  tenements  in  Kendal,  except 
that,  upon  alienation,  the  deed  of  alienation  is  presented  at  the  manor 
court ;  but  no  admittance  takes  place.  There  are  copyhold  tenements 
within  the  manor  of  Kirkland. 

Burgage  tenements  have  always  been  devisable  in  the  same  manner 
as  ordinary  freehold  estates.^/z\     They  are  held  subject  only  to  the  pay 

(a)  Before  the  statate  of  willfi,  freehold  Innds  were  devisable  only  by  local  custom.  Undei 
that  statute  they  might,  a«  to  iwo-ihirde  of  lands  held  by  knight's  service,  and  as  to  the  whol* 
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ment  of  certain  fixed  annual  rents,  some  of  which  are  payable  to  the 
lords  of  the  manor,  and  others  to  private  individuals,  who  have  an 
undoubted  right  to  enforce  payment  of  these  fixed  annual  rents,  by  entry 
and  distress.  No  other  services  have  been  performed,  or  payments 
made,  in  respect  of  these  burgage  tenements. 

The  owners  of  these  tenements  voted,  in  respect  of  these  burgage 
tenements,  at  the  elections  for  the  county  of  Westmoreland,  in  1818, 
1820,  1826,  and  1832 ;  but,  whether  they  did  so  in  the  exercise  of  an 
admitted  right,  or  by  mutual  consent,  was  not  shown. 

There  are  within  the  barony  of  Kendal  /within  which  Jhe  borough  of 
^r  j-i  Kirkby-in-Kendal  is  situate)  divers  *customary  tenements,  which 
are  conveyed  by  deed  of  grant,  or  bargain  and  sale,  without  sur- 
render ;  but  with  regard  to  which,  upon  every  change  of  tenant,  by 
alienation,  descent,  or  devise,  as  well  as  upon  the  death  of  the  lord, 
admittance  at  the  manor  court  is  necessary ;  and  fines  (some  arbitrary, 
but  for  the  most  part  certain,)  and,  in  some  instances,  heriots,  are  pay- 
able. The  owners  of  these  customary  tenements  also  perform  suit  and 
service  at  the  customary  courts,  which  are  regularly  held  within  the 
several  manors.  In  other  respects,  the  customs  as  to  descent,  and  as  to 
a  widow's  estate  in  her  husband's  lands,  and  as  to  the  power  of  disposi- 
tion by  will,  are  the  same  with  regard  to  burgage  tenements  and  to  the 
customary  tenements  alluded  to. 

It  was  contended,  on  behalf  of  Busher,  that  the  houses  were  of  free* 
hold  tenure,  and  that  an  interest  to  the  extent  of  40«.  by  the  year  was 
sufiicient  to  support  his  claim. 

The  revising  barrister  decided,  that  the  houses  were  not  of  freehold 
tenure ;  and  that,  as  their  clear  yearly  value  to  Busher  did  not  amount 
to  lOZ.,  they  were  insufficient  to  support  his  claim. 

Cockhurn,  (with  whom  was  Stock,)  for  the  appellant.  The  question 
is,  whether  the  houses,  in  respect  of  an  interest  in  which  the  appellant 
claimed  to  be  registered,  are  of  freehold  or  customary  tenure.  The  dis- 
tinction pointed  out  in  Heywood  on  Coanty  Elections,  ch.  3,  pp.  77 — 85, 
is,  whether  the  intervention  of  the  lord  is  or  is  not  necessary  to  perfect 
the  alienation.  [Wilde,  0.  J.  What  is  there  in  the  statement  sub- 
mitted to  us  importing  that  the  fee  is  in  the  lord  ?]  Nothing.  [Mauls,  J. 
The  question  seems  to  be,  whether  there  may  be  a  valid  custom  to  pass 
lands  without  livery.]  Littleton,  treating  of  tenure  in  burgage,  says, 
^ro-i    ss.  162 — 167:   "Tenure  in  burgage  is,  *where  an  ancient  bo- 

''  rough  is,  of  which  the  king  is  lord,  and  they  that  have  tenements 
within  the  borough  hold  of  the  king  their  tenements,  that  every  tenant 
for  his  tenement  ought  to  pay  to  the  king  a  certain  rent  by  year,  &c. 
And  such  tenure  is  but  tenure  in  socage.''  <<  And  the  same  manner  is, 
where  another  lord  spiritual  or  temporal  is  lord  of  such  borough,  and  the 

of  those  held  in  socajre,  be  deviwd  by  will  in  writing;  upon  which,  faowerer,  certain 
tions  were  imposed  by  the  statute  of  firauda,  and  others  by  the  7  W.  4,  &  1  VioL  e.  2A, 
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tenants  of  the  tenements  in  such  a  borough  hold  of  their  lord,  to  pay 
each  of  them  yearly  an  annual  rent."  "  And  it  is  called  tenure  in  bur- 
gage, for  that  the  tenements  within  the  borough  be  holden  of  the  lord 
of  the  borough  by  certain  rent,  &c.  And  it  is,  to  wit,  that  the  ancient 
towns  called  boroughs,  be  the  most  ancient  that  be  within  England ;  for, 
the  towns  that  now  be  cities  or  counties,  in  old  time  were  boroughs,  and 
called  boroughs ;  for,  of  such  old  towns  called  boroughs,  come  the  bur- 
gesses of  the  parliament  to  the  parliament,  when  the  king  hath  sum- 
moned his  parliament."  « Also,  for  the  greater  part,  such  boroughs 
have  divers  customs  aud  usages  which  be  not  had  in  other  towns :  for, 
some  boroughs  have  such  a  custom,  that,  if  a  man  have  issue  many  sons, 
and  dieth,  the  youngest  son  ^shall  inherit  all  the  tenements  wliich  were 
his  father's  within  the  same  borough,  as  heir  unto  his  father,  by  force 
of  the  custom;  the  which  is  called  borough  English."  "Also,  in  some 
borotghs,  by  custom,  the  wife  shall  have  for  her  dower  all  the  tene- 
ments which  were  her  husband's."  "  Also,  in  some  boroughs,  by  the 
custom,  a  man  may  devise,  by  his  testament,  his  lands  and  tenements 
which  he  hath  in  fee-simple  within  the  same  borough  at  the  time  of  his 
death ;  and,  by  force  of  such  devise,  he  to  whom  such  devise  is  made, 
after  the  death  of  the  devisor,  may  enter  into  the  tenements  so  to  him 
devised,  to  have  and  to  hold  to  him  after  the  form  and  effect  of  the 
devise,  without  any  livery  of  seisin  thereof  to  be  made  to  him,  &c." 
[Maule,  J.  Do  you  find  any  instance  of  a  custom  *to  convey  r^ro 
without  livery  of  seisin,  other  than  a  custom  to  devise  ?]  No.  ^ 
There  is  no  evidence  of  the  existence  of  any  manor  here,  or  any  lord : 
the  tenements  in  question  are  merely  stated  to  be  held  subject  to  the 
payment  of  a  fixed  rent  to  an  individual,  no  information  being  given  as 
to  the  amount  so  paid,  or  of  the  person  to  whom  it  is  paid.  By  the 
operation  of  the  statute  12  Gar.  2,  c.  24,  all  tenures,  with  the  exception 
of  tenures  in  frankalmoigne,  tenure  by  copy  of  court  roll,  and  the 
honorary  services  of  grand  serjeanty,  are  converted  into  free  and  com- 
mon socage.  [Maule,  J.  That  statute  does  not  apply  to  copyholds : 
its  object  was  to  turn  knight's  service,  and  tenures  of  that  description, 
into  free  socage.]  Where  nothing  is  shown  to  the  contrary,  every 
tenure  is  presumed  to  be  a  free  socage. 

Arnold,  for  the  respondent.  The  question  turns  upon  the  nineteenth 
section  of  the  2  W.  4,  c.  45,  which  enacts  "that  every  male  person  of 
full  age,  and  not  subject  to  any  legal  incapacity,  who  shall  be  seised, 
at  law  or  in  equity,  of  any  lands  or  tenements  of  copyhold  or  any  other 
tenure  whatever,  except  freehold,  for  his  own  life,  or  for  the  life  of 
another,  or  for  any  lives  whatsoever,  or  for  any  larger  estate,  of  the 
clear  yearly  value  of  not  less  than  lOL  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same,  shall  be  entitled  to 
vote  in  the  election  of  a  knight  or  knights  of  the  ahire  to  serve  in  any 
future  parliament  for  the  county,  or  for  the  riding,  parts,  or  division  of 
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the  county,  in  which  such  lands  or  tenements  shall  he  respectively 
situate."  The  case  states  that  the  tenements  here  are  of  burgage 
tenure.  The  tenures  spoken  of  by  Littleton,  in  the  sections  referred  to, 
and  also  by  Blackstone,  (a)  are  clearly  frank  tenures.  «« Tenure  in 
^g^^     burgage,"  says  Blackstone,  *"is  described  by  Glanvill,  lib.  7, 

cap.  8,  and  is  expressly  said  by  Littleton,  sect.  162,  to  be  but  tenure 
in  socage:  and  it  is  where  the  king  or  other  person  is  lord  of  an  ancient 
borough,  in  which  the  tenementB  are  held  by  a  rent  certain.  It  is  indeed 
only  a  kind  of  town  socage ;  as  common  socage,  by  which  other  lands  are 
holden,  is  usually  of  a  rural  nature.  A  borough  is  distinguished  from 
other  towns  by  the  right  of  sending  members  to  parliament ;  and,  where 
the  right  of  election  is  by  burgage  tenure,  that  alone  is  a  proof  of  the 
antiquity  of  the  borough.  Tenure  in  burgage,  therefore,  or  burgage 
tenure,  is,  where  houses,  or  lands  which  were  formerly  the  scite  of 
houses,  in  an  ancient  borough,  are  held  of  some  lord  in  common  socage, 
by  a  certain  established  rent."  There  are  in  the  present  case,  certain 
peculiarities  showing  that  the  houses  in  question  are  not  of  free  tenure ; 
but  rather  in  the  nature  of  those  copyhold  or  customary  tenant  rights 
peculiar  to  the  north  of  England— derived  from  the  old  tenures,  not  in 
pure  villenage,  but  a  kind  of  villein  socage.  It  is  not  necessary  that 
there  should  be  admittance:  still  the  freehold  is  not  in  the  tenant. 
The  case  of  Boe  d,  Clemett  v.  Briggs^  16  East,  406,  shows,  that  the 
freehold  in  these  tenements  cannot  be  in  the  tenant  without  enfran- 
chisement. [Maulb,  J.  The  tenements  in  that  case  were  within  the 
manor  of  Kirkland.]  In  Doe  d.  Beay  v.  Huntington  y  4  East,  271, 
which  is  an  authority  to  the  same  effect,  Lawrence,  J.,  arguendo^ 
observes,  "  that  the  tenant  of  a  customary  estate  might  have  a  freehold 
tnterestj  though  not  a  freehold  tenure  in  it,  according  to  Mr.  Justice 
Blackstone's  distinction,  in  his  Tract  on  Copyholders.  "(6)  And  Lord 
Ellenbo ROUGH,  in  delivering  judgment,  says:  "These  customary 
*551     68^^*^^'  known  by  the  denomination  *of  tenant-right^  are  peculiar 

to  the  northern  parts  of  England,  in  which  border-services  against 
Scotland  were  anciently  performed,  before  the  union  of  England  and 
Scotland  under  the  same  sovereign.  And,  although  these  appear  to 
have  many  qualities  and  incidents  which  do  not  properly  and  ordinarily 
belong  to  villenage  tenure,  either  pure  or  privileged,  ^and  out  of  one  or 
other  of  these  species  of  villenage  all  copyhold  is  derived,)  and  also 
have  some  which  savour  more  of  military  tenure  by  escuage  uncertain  ^ 
which  according  to  Littleton,  §  99,  is  knight's  service;  and  although 
they  seem  to  want  some  of  the  characteristic  qualities  and  circumstances 
which  are  considered  as  distinguishing  this  species  of  tenure,  viz.  the 
being  holden  at  the  will  of  the  lord,  and  also  the  usual  evidence  of  title 
by  copy  of  court  roll,  and  are  alienable  also  contrary  to  the  usual  mode 

(a)  2  BI.  Comm.  82—84.    And  see  Wright's  Tenures,  205. 

(6)  ConsiderationB  on  Copyholders,  p.  109,  et  teq.  aud  see  2  61.  Comm.  149. 
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by  ';^liich  copyholds  are  aliened,  viz.  by  deed  and  admittance  thereon 
(if,  indeed,  they  could  be  immemorially  aliened  at  all  by  the  particular 
species  of  deed  stated  in  the  case,  viz.  a  bargain  and  sale,  which  at 
common  law  could  only  have  transferred  the  use :)  I  say,  notwithstanding 
all  these  anomalous  circumstances,  it  seems  to  bo  now  so  far  settled  in 
courts  of  law  that  these  customary  tenant-right  estates  are  not  freehold, 
but  that  they  in  effect  fall  within  the  same  consideration  as  copyholds, 
that  the  quality  of  their  tenure  in  this  respect  cannot  properly  any 
longer  be  drawn  into  question.  In  the  case  of  Stephenson  v.  Hilly 
3  Burr.  1278,  Lord  Mansfield  and  Dennison,  J.,  considered  it  to  be 
a  settled  point,  that,  in  the  case  of  eustomary  estates,  <  the  freehold  was 
in  the  lord.'  And  in  the  very  late  case  of  Burrell  v.  Doddy  3  B.  & 
P.  378,  the  Court  of  Common  Pleas  expressly  held  these  customary 
tenant-right  estates  not  to  bo  freeholds.(a)  It  may  be  *difl5cult,  r*ra 
perhaps,  to  show  where  the  freehold  is:  probably  it  is  in  the  lord 
of  the  barony  of  Kendal.  The  case  states,  in  the  first  place,  that  these 
burgage  tenements  have  always  been  conveyed  by  deed  of  grant,  or 
bargain  and  sale,  without  livery  of  seisin,  and  without  enrolment.  In 
the  second  place,  it  states  that  females  inherit,  not  in  coparcenary,  but 
the  eldest,  to  the  exclusion  of  the  rest.  In  the  third  place,  the  property 
of  a  feme  covert  is  conveyed  by  the  husband  and  wife,  without  any 
separate  examination  of  the  latter.  And  in  the  fourth  place,  the  widow 
of  a  man  dying  seised  of  a  burgage  tenement,  takes  the  whole,  during 
viduity,  and  not,  as  at  common  law,  a  third.  It  may  be  conceded  that 
the  second  and  fourth  of  these  peculiarities  in  this  tenure,  are  not  in- 
consistent with  its  being  freehold:  Litt.  §  37;  Scriven  on  Copyhold, 
4th  edit.  72;  Watkins  on  Copyholds,  ch.  3,  p.  87,  (2d  edit.  96.)  But 
the  other  two  properties  of  these  tenures  are  utterly  irreconcilable  with 
the  tenants  having  a  freehold.  The  only  modes  by  which  freeholds 
could  at  common  law  be  conveyed,  inter  vivoSy  was,  by  feoffment  and 
livery  of  seisin:  2  Bl.  Comm.  311;  1  Steph.  Comm.  218.  A  grant  or 
bargain  and  sale,  without  enrolment,  would  be  inoperative  to  pass  a 
freehold  interest.  [Maule,  J.  Without  a  custom.  I  cannot  help 
thinking  that  there  are  customs  to  convey  burgage  tenures  by  deed, 
without  livery  of  seisin.  Cockburn,  adverted  to  the  custom  of  Lon- 
don.](6)  The  revising  barrister  has  stated  no  custom;  and  he  has 
found  that  these  houses  are  not  of  freehold  tenure.  Then,  as  to  the 
conveyance  of  the  estate  of  a  married  woman.  At  common  law,  such 
a  conveyance  of  the  property  of  a  married  woman  would  be  absolutely 
void:  Perkins,  s.  154.  The  circumstance  of  these  tenements  being 
devisable,  is  not  inconsistent  ♦with  their  being  of  base  tenure.  ^^^7 
[Maule,  J.  There  is  a  total  absence  here  of  any  evidence  of  ^ 
base  tenure.     It  is  not  shown  in  whom  the  freehold  is,  if  not  in  the 

(a'\  See  Thompton  v.  Hardingt,  ante,  vol.  L  p.  942. 
•  (6)  See  Com.  Dig.  tit.  Bargain  and  SaU,  (6.  4),  (B.  5) ;  tit  Limdon  (N.  3). 
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tenants.  The  only  difficulty  is,  as  to  the  mode  of  conveyance.  Id 
order  to  decide  the  case,  it  will  not  be  necessary  to  hold,  in  the  abstract, 
that  there  may  be  a  good  custom  to  convey  a  freehold  by  grant,  without 
livery  of  seisin.  It  is  enough  if  there  may  be  a  valid  custom  to  convey 
a  burgage  tenement  by  grant,  without  livery.  The  case  finds  that  there 
are  within  the  township  other  tenements  which  are  of  the  ordinary 
tenure  of  free  and  common  socage.  If,  therefore,  there  be  this  custom, 
it  is  not  a  general  custom,  but  a  custom  applicable  only  to  burgage 
tenements.] 

Cockburtij  in  reply.  The  distinction  is  clearly  laid  down,  in  the 
authorities  cited,  between  freehold  and  base  tenures.  There  is  nothing 
but  the  single  circumstance  of  the  mode  of  conveyance  that  can  at  all 
justify  a  surmise  that  the  tenements  in  question  are  other  than  freehold. 
In  Cruise's  Digest,  vol.  i.  c.  3,  s.  29,  speaJcing  of  burgage  tenures,  it  is 
said,  that  <«  the  qualities  of  this  tenure  vary  according  to  the  particular 
customs  of  every  borough,  without  prejudice  to  the  feudal  nature  of  it ; 
in  conformity  to  the  maxim,  ^^  consuetudo  loci  est  obaervanda/*  [Wilde, 
C.  J.  Neither  Cruise  nor  Lord  Coke  refers  particularly  to  the  mode 
of  conveyance.]  It  may  be  that  these  tenements  were  originally  held 
in  ancient  demesne,  or  of  customary  tenure,  and  have  been  enfranchised. 
That,  however,  is  mere  conjecture.  The  presumption  of  law  is,  that 
the  freehold  is  in  the  party  who  is  in  possession  of  land,  until  the  con- 
trary is  shown. 

Wilde,  C.  J.  The  sole  question  in  this  case  seems  to  be,  whether  or 
*581  °^^  ^^^  interest  in  respect  of  which  ^Busher,  the  appellant, 
claimed  to  be  put  upon  the  register,  was  of  a  freehold  nature.  If 
it  be  so,  the  value  is  sufficient  to  confer  upon  him  the  franchise,  other- 
wise not.  The  case  finds  that  Busher  is  the  owner  of  a  burgage  tene- 
ment, subject  only  to  the  payment  of  rent,  the  amount  of  which  is  not 
mentioned,  nor  the  person  to  whom  it  is  payable.  The  tenements  are 
not  situate  within  any  manor,  nor  is  there  any  lord:  they  are  held 
subject  to  the  payment  of  rent  to  an  individual.  Now,  where  a  party 
is  simply  in  possession  of  property,  and  nothing  more  appears,  what  is 
the  interest  which  in  law  he  is  presumed  to  have?  and  what  is  the 
inference  in  the  present  case  to  rebut  that  presumption  ?  With  regard 
to  the  enjoyment,  we  find  all  the  incidents  of  a  freehold  tenure,  and  an 
entire  absence  of  any  symptoms  of  a  base  tenure,  or  any  thing  to  show 
that  the  party's  interest  is  less  than  a  freehold.  It  is  found  that  the 
owners  of  these  tenements  voted  in  respect  thereof  at  several  elections 
for  the  county,  as  freeholders.  What  right  have  we  to  infer  that  they 
voted  in  pursuance  of  some  private  arrangement  7  There  is  absolutely 
nothing  to  cut  down  the  ordinary  legal  presumption  arising  from  pos- 
session, that  the  party  is  possessed  in  respect  of  a  freehold  tenure. 
The  only  ground  upon  which  it  has  been  contended  that  this  is  less  than 
a  freehold  tenure,  is,  that  these  burgage  tenements  have  always  been 
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conveyed  by  grant  or  bargain  and  sale,  without  livery  of  seisin,  and 
without  a  lease  for  year,  or  any  enrolment ;  and  that,  in  the  case  of 
husband  and  wife,  the  conveyance  has  always  been  by  deed  of  grant  or 
bargain  and  sale,  and  without  any  separate  examination  of  the  wife.  It 
was  observed  by  one  of  my  learned  brothers,  in  the  course  of  the  argu- 
ment, that  there  is  no  instance  to  be  found  of  a  custom  to  convey  a 
tenure  of  a  base  nature  without  livery  of  seisin.  If  this  form  of  convey* 
ance  may  be  sufScient  to  pass  a  freehold  interest,  it  is  competent  to 
*the  court  to  give  effect  to  it,  in  the  absence  of  any  circumstances  w-meiq 
•o  show  that  it  is  inapplicable  to  the  subject-matter  of  discussion.  ^ 
As  far  as  any  evidence  appears  on  the  case,  it  has  been  the  mode  of 
conveyance  of  these  tenements  from  time  immemorial.  There  is  no 
period  at  which  any  services  of  a  base  nature  were  performed ;  and  no 
evidence  that  there  ever  was  a  manor  of  which  these  tenements  formed 
part :  but  there  is  evidence  that  there  is  no  manor  existing  now,  and 
therefore  no  lord.  When  it  is  argued  that  the  party  in  possession  is 
not  entitled  to  the  fee,  surely  one  should  require  to  be  told  where  the 
freehold  is.  When,  therefore,  I  find  an  entire  absence  of  any  thing  like 
base  service,  or  of  the  existence  of  a  manor,  or  of  any  person  holding 
relation  to  the  lord  in  whom  the  freehold  could  be,  I  certainly  feel  my- 
self at  liberty  to  refer  the  possession  of  the  appellant  to  a  freehold 
interest,  notwithstanding  the  mode  of  conveyance  is  not  strictly  recon- 
cilable with  the  common  law.  It  seems  to  me,  therefore,  that,  though 
we  may  find  many,  perhaps  all,  the  incidents  applicable  to  these  burgage 
tenures  in  cases  where  the  party  clearly  had  no  freehold  interest,  yet 
we  always  find  them  accompanied  with  qualifying  circumstances  which 
are  wanting  here.  For  these  reasons,  it  seems  to  mo  that  the  proper 
legal  inference  to  be  drawn  from  the  facts  stated,  is,  that  the  appellant 
was  possessed  of  a  freehold  interest  sufficient  to  sustain  his  claim,  and 
therefore  that  the  decision  of  the  revising  barrister  must  be  reversed. 

COLTMAN,  J.  It  seems  to  me  also  that  the  decision  of  the  revising 
barrister  in  this  case  is  erroneous.  Where  a  party  is  in  possession  of 
property,  he  is  priniA  facie  the  owner  of  the  fee ;  and  he  who  seeks  to 
reduce  his  interest  must  show  the  circumstances  and  ground  for  so  doing. 
Now,  it  is  not  shown  that  the  parties  here  *held  under  any  one  .^^q 
who  was  lord  of  the  manor,  or  in  any  way  possessed  of  the  free-  ■■ 
hold.  The  original  grant  of  these  tenements  may  have  been  before  the 
statute  of  Quia  UmptoreSy  Westm.  8,  18  Edw.  1,  c.  1.  The  only  cir- 
cumstance that  can  be  relied  on  as  raising  a  doubt  in  this  case,  is,  the 
mode  of  conveyance.  Reference  has  been  made  to  the  custom  prevail- 
ing in  the  city  of  London,  where  houses  and  lands  pass  by  bargain  and 
sale  enrolled.  Lord  Coke  speaks  of  that  custom  in  his  exposition  of  the 
statute  27  H.  8,  c.  16,  in  the  2d  Institute.  Before  the  statute  of  uses, 
(27  H.  8,  c.  10,)  a  use  might  be  conveyed  by  parol ;  by  that  statute*  it 
was  converted  into  a  1^1  estate.    But  then  the  27  H*  8,  c.  16,  made 
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another  circamstance  necessary  to  give  validity  to  the  title  under  a  con- 
veyance by  bargain  and  sale,  viz.  enrolment.  That  statute,  however, 
contained  an  exception  in  favour  of  cities,  boroughs,  and  towns  corpo- 
rate, in  the  following  words :  «  Provided  always  that  this  act,  nor  any 
thing  therein  contained,  extend  not  to  any  manor,  lands,  tenements,  or 
hereditaments,  lying  or  being  within  any  city,  borough,  or  town  corpo- 
rate within  this  realm,  wherein  the  mayors,  recorders,  chamberlains, 
bailiffs,  or  other  officer  or  officers  have  authority,  or  have  lawfully  used 
to  enrol  any  evidences,  deeds,  or  other  writings,  within  their  pvecinct  or 
limits;  any  thing  in  this  act  contained  to  the  contrary  notwithstanding." 
Upon  this  Lord  Coke  says  (a)  it  was  "resolved,  by  the  opinion  of  the 
justices  of  both  benches,  that  a  bargain  and  sale,  for  valuable  considera- 
tion, of  houses  or  lands  in  London,  &c.,  by  word  only,  is  sufficient  to 
pass  the  same ;  for  that  houses  and  lands  in  any  city,  &c.,  are  exempted 
out  of  this  act :  and  at  the  common  law  such  a  bargain  and  sale  by  word 
^g^-,  only,  raised  an  use.  And  the  statute  *of  27  H.  8,  c.  10,  doth 
transfer  the  use  into  possession.  When  the  makers  of  this  act 
had  appropriated  the  enrolment  of  all  indentures  of  bargain  and  sale  to 
the  king's  four  courts  aforesaid,  it  was  necessary  to  make  a  provision 
for  cities,  &c.,  which  had  authority  to  enrol,  and  that  there  such  bar- 
gains and  sales  should  be  enrolled.  Sed  desunt  verba :  for,  by  the  words, 
the  manors,  lands,  tenements,  and  hereditaments,  are  exempted  out  of 
the  said  act,  without  any  provision  for  enrolment  within  those  cities, 
&c."  I  should  have  been  disposed  to  think  that  this  had  been  a  borough 
.There  enrolment  was  necessary.  But  there  is  a  finding  in  this  case, 
which,  if  it  be  correct,  and  advisedly  inserted  in  it,  shows  that  this  is 
not  a  borough  that  is  within  the  benefit  of  that  provision  of  the  27  H.  8, 
c.  16,  viz.  that  there  is  no  enrolment  of  conveyances  of  these  burgage 
tenures.  We  are  not,  however,  now  trying  whether  or  not  this  convey- 
ance is  a  valid  one,  but  whether  the  tenure  is  freehold.  If  it  be  true 
that  the  conveyances  never  were  enrolled,  I  feel  some  difficulty  in  say- 
ing that  they  would  pass  the  freehold.  There  is  nothing,  however,  in 
the  circumstance  of  the  conveyance  being  by  deed,  without  livery  of 
seisin,  and  without  enrolment,  that  necensarily  leads  to  the  conclusion 
that  the  tenure  is  base.  The  same  remarks  apply  to  the  conveyance  of 
the  estate  of  a  feme  covert. 

Maule,  J.  I  also  think  it  must  be  presumed  that  the  tenure  in 
question  is  freehold,  in  the  absence  of  any  evidence  to  warrant  the 
contrary  conclusion.  That  which  the  case  finds  as  to  the  mode  of  con- 
veyance, does  not  apply  to  the  conveyance  under  which  these  parties 
claim,  but  to  the  customary  mode  of  passing  burgage  tenures  in  this 
borough.  It  might  be  that  there  never  was  any  conveyance  of  these 
tenements;   they  may  have  descended  from  ancestor  to  heir  from 

(a)  2  Inst  675,  referring  to  CkStbomi'i  eaH^  Dyer,  S29  a. 
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^time  immemorial.  The  only  question  for  our  consideration  is,  r^^a 
whether  this  tennre  is  other  than  freehold.  If  it  is,  it  must  be 
in  consequence  of  its  being  held  of  some  lord  by  base  tenure :  but  there 
always  is  in  such  cases  some  symbol  or  badge  of  the  baseness  of  the 
tenure,  some  presentment  at  the  homage  that  such  a  conveyance  has 
been  made,  or  admittance,  or  something  to  show  a  holding  at  the  will 
of  some  lord.  There  is,  however,  nothing  of  that  sort  here.  If  we 
hold  this  to  be  not  a  freehold  tenure,  we  must  say  that  it  is  a  base  tenure 
of  a  kind  we  cannot  discover,  and  held  of  some  person  who  cannot  be 
named.  That  clearly  is  not  a  legitimate  way  of  depriving  a  man  of  his 
rights.  The  case  finds  that  these  burgage  tenements  are  held  subject 
to  the  payment  of  certain  fixed  annual  rents,  some  of  which  are  payable 
to  the  lords  of  the  manor,  and  others  to  private  individuals.  I  find 
nothing  on  the  case  that  is  suflScient  to  satisfy  me  that  the  tenure  is 
base.  The  circumstance  of  the  conveyance  difiering  from  the  common 
law  mode  may  be  accounted  for  thus.  It  may  be  that  there  is  an  ancient 
custom  in  this  borough  to  convey  burgage  tenements  by  bargain  and 
Bale,  without  livery  of  seisin,  and  without  enrolment.  Such  a  custom 
might  be  bad.  But  that  would  not  be  sufScient  to  reduce  this  to  a  base 
tenure.  Affirmative  evidence  would  be  necessary  for  that  purpose.  A 
Tast  deal  of  land  in  this  country  that  is  held  of  free  and  common  socage, 
is  originally  held  of  some  one  who  cannot  be  pointed  out.  There  being, 
then,  in  this  case,  a  total  absence  of  evidence  to  show  that  these  tene- 
ments are  of  base  tenure,  I  think  the  presumption  of  law  is  that  they 
are  of  freehold  tenure,  and  consequently  that  the  decision  of  the  revising 
barrister  must  be  reversed. 

y.  Williams,  J.    I  am  of  the  same  opinion.    There  may  be  some 
difficulty  in  seeing  how  the  mode  of  ^conveyance  stated  in  the    r^^n 
case,  can  be  operative  to  pass  the  estate :  but  that  difficulty  would 
in  no  degree  be  lessened  by  holding  these  tenements  to  be  of  copyhold 
or  base  tenure.  Decision  reversed. 


Borough  of  Warwick. 

THOBiAS  NICKS,  AppeUant,  ALGERNON  STDNET  FIELD, 

Respondent.    Nov.  19.(a) 

A  pwcj  entitled,  before  the  peanng  of  the  3  W.  4^  c.  45,  to  TOte  at  an  inhaUtanC  houeholder 
paying  toot  and  lot,  does  not,  bjr  the  33d  aectionof  that  act,  lose  his  qaalificatioD  by  ha?inf 
omitied  ybr  one  ytar  to  pay  his  rates  before  the  last  day  of  July. 

William  Bradlbt  ckimed  to  have  his  name  inserted  in  the  list  of 
Toters  for  the  borough  of  Warwick,  as  an  inhabitant  paying  scot  and 
lot. 

(a)  In  this  ease,  iheie  was  nodung  to  show  that  either  appellant  or  respondent  was  • 
« petson  inteteeled*'  in  the  appeal    See  ITadU^  app.,  I^MfaCI,  respn  post,  p.  8S. 

YOL.  IV.  7  B 
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It  YfZB  proved,  (a)  that,  before  and  upon  the  7th  of  June,  1832,  the 
right  of  voting  in  the  election  of  members  of  parliament  within  the  said 
borough,  according  to  the  usages  and  customs  thereof,  was  in  the  in- 
habitants paying  scot  and  lot,  and  that  every  person  who  had  been  duly 
rated  for  six  calendar  months  next  before  an  election,  and  had  paid  all 
rates  due  from  him  before  the  actual  giving  of  his  vote,  was  entitled  to 
vote  as  such  scot  and  lot  voter.  It  was  further  proved  that  William 
Bradley  had  been  upon  the  register  of  voters  for  the  said  borough  every 
year,  as  a  scot  and  lot  voter,  with  the  exception  of  the  register  made  in 
'*'641  ^^^  y^^^  1845,  when  his  name  was  "^expunged,  in  consequence 
of  his  rates  due  on  the  31st  of  July,  1845,  remaining  unpaid,  and 
no  tender  thereof  having  been  made.  It  was  further  proved  that 
William  Bradley  had  paid  all  rates  due  from  him  on  the  3l8t  of  July, 
1846,  including  those  which  had  before  been  unpaid  as  aforesaid.  And 
it  was  also  proved  that  Bradley  had  always  resided  within  the  borough, 
and  had  occupied  a  house,  and  been  rated  in  respect  of  it. 

It  was  objected,  that  the  said  William  Bradley,  having  been  expunged 
from  the  register  of  voters  as  aforesaid,  for  the  cause  aforesaid,  for  the 
space  of  one  year,  was  not  entitled  to  have  his  name  inserted  in  the 
register  to  be  made  in  1846. 

The  revising  barrister  inserted  the  name  of  Bradley,  subject  to  the 
opinion  of  this  court  as  to  the  correctness  of  such  insertion. 

The  cases  of  ten  other  persons,  four  of  whose  names  were  inserted  in 
the  list  of  voters  for  the  parish  of  St.  Mary,  and  four  in  that  of  the 
parish  of  St.  Nicholas,  in  the  borough  of  Warwick,  subject  to  the  same 
objection,  were  consolidated  with  the  principal  case. 

G.  Haye9y  for  the  appellant.  The  question  in  this  case  turns  upon 
the  construction  to  be  put  upon  the  thirty-third  section  of  the  2  W.  4, 
c.  45,  which  enacts  « that  no  person  shall  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future  parliament  for 
any  city  or  borough,  save  and  except  in  respect  of  some  right  conferred 
by  this  act,  or  as  a  burgess  or  freeman,  or  as  a  freeman  and  liveryman, 
or,  in  the  case  of  a  city  or  town  being  a  county  of  itself,  as  a  freeholder 
or  a  burgage  tenant,  as  hereinbefore-mentioned:  Provided  always,  that 
every  person  now  having  a  right  to  vote  in  the  election  for  any  city  or 
borough  (except  those  enumerated  in  schedule  A.^  in  virtue  of  any  other 
n-ar-i  qualification  than  as  a  burgess  or  freeman,  or  as  a  freeman  "^and 
liveryman,  or,  in  the  case  of  a  city  or  town  being  a  county  of 
itself,  as  a  freeholder  or  burgage  tenant,  as  hereinbefore-mentioned, 
shall  retain  such  right  of  voting,  90  long  aa  he  shall  be  qualified  as  an 
elector  according  to  the  usages  and  customs  of  such  city  or  horoughj  or 
any  law  now  in  force;  and  such  person  shall  be  entitled  to  vote  in  the 

(a)  See  PiKtt,  app^  SmedUy,  resp.,  7  M.  &  G.  85,  8  Scott,  N.  R.  907, 1  Lntw.  Reg.  Cas.  19^, 
where  the  court  remitted  tUeoaM  to  the  reviiiug  barnster  lor  amendment,  he  bavijig'£taic-d 
«adMC«  oaHj,  and  oot/acU. 
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election  of  a  member  or  members  to  serve  in  any  future  parliament  for 
such  city  or  borough,  if  duly  registered  according  to  the  provisions 
hereinafter  contained ;  but  that  no  such  person  shall  be  so  registered  in 
any  year,  unless  he  shall,  on  the  last  day  of  July  in  such  year,  bo 
qualified  as  such  elector  in  such  manner  as  would  entitle  him  then  to 
vote  if  such  day  were  the  day  of  election,  and  this  act  had  not  been 
passed,"  &c.  In  Jeffrey^  app«>  Kitohenery  resp.,  7  M.  &  G.  99, 8  Scott, 
N.  R.  923,  1  Lutw.  K.  C.  210,  it  was  held  that  a  qualification  to  vote 
in  a  borough  election  as  an  inhabitant  householder,  is  not  preserved 
by  that  section,  unless  it  has  been  retained  continuously  from  the 
passing  of  the  act.  There,  the  respondent  lost  his  right  by  ceasing 
to  be  an  inhabitant  householder  in  the  borough  for  a  period  of  fourteen 
weeks.  Payment  of  the  scot  is  as  essential  a  part  of  the  voter's  qualifir 
cation  as  residence.  Taking  the  31st  of  July  as  the  day  for  testing  the 
claimant's  qualification,  the  barrister  finds  that  this  party  had  not  on 
that  day  paid  or  tendered  his  rates,  (a)  By  the  subsequent  payment, 
he  would,  under  the  old  law,  have  acquired  a  new  right.  But,  under 
the  reform  act,  the  break  in  the  continuity  of  the  right  destroys  it. 
|[Maule,  J.  The  consequence  attaching  to  the  non-payment  of  rates, 
is,  that  the  party  shall  not  be  registered.!  He  is  not  to  be  registered, 
because  he  has  ceased  to  be  qualified.  The  object  of  the  statute  was  to 
•enforce  a  due  payment  of  the  rates.  [Maulb,  J.  The  penalty  -^^g 
being,  not  the  loss  of  qualification  for  ever,  but  the  loss  of  the  '- 
right  to  be  on  the  register  for  that  year.  The  proviso  at  the  end  of 
sect.  33, — « that  every  such  person  shall  for  ever  cease  to  enjoy  such 
right  of  voting  for  any  such  city  or  borough  as  aforesaid,  if  his  name 
shall  have  been  omitted  for  two  successive  years  from  the  register  of 
such  voters  for  such  city  or  borough  hereinafter  directed  to  be  made, 
nnless  he  shall  have  been  so  omitted  in  consequence  of  his  having  re- 
ceived parochial  relief  within  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  any  year,  or  in  consequence  of  his  absence  on 
the  naval  or  military  service  of  His  Majesty" — is  consistent  with  non- 
registration for  one  year  not  depriving  the  party  of  his  qualification.} 

IfeUorj  for  the  respondent.  The  decision  of  the  revising  barrister 
was  correct,  and  is  consistent  with  the  reading  of  the  act  adopted  by 
Maule,  J.,  in  the  case  cited :  <<  I  think  the  intention  of  the  legislature 
was,  to  retain  the  right  of  voting  to  persons  who  did  not  part  with  it 
by  their  own  voluntary  act ;  but  that  parties  who  either  ceased  to  be 
inhabitants,  where  that  was  the  qualification,  as  here,  or  who  allowed 
their  names  to  be  omitted  from  the  register  for  two  [successive]  years, 
should  lose  their  franchise.'*  That  case  shows  that  there  is  a  distinction 
between  the  condition  of  registration  and  the  qualification  to  vote.    If 

(a)  The  case  does  not  state  this  as  a  fact:  it  alleges  that  Bradley's  name  was  expunged 
fiom  !be  register  ^  in  oonsaqneiion  of  his  rates  dne  on  the  3l0t  of  Julft  1845,  remaining  iia- 
,paidj  and  no  tender  thereof  hiaving  been  made." 
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not  entitled  to  vote  on  the  Slat  of  July,  the  party  loses  his  right  to  be 
registered  for  that  year;  and  that  is  the  whole  penalty.  The  case 
does  not  state  that  the  rates  had  been  demanded  of  Bradley :  he  was 
not  bound  to  tender  them :  OuUen  v.  MorrUy  2  Stark.  N.  P.  C.  677. 
[Maule,  J.  The  receipt  of  parochial  relief  for  a  series  of  years,  though 
*671  ^^  disentitles  the  party  to  be  on  the  register,  does  not  destroy  his 
^qualification :  but  it  is  insisted  that  neglect  or  inability  to  pay 
rates  once,  disqualifies  the  party  for  ever !] 

HayeM  was  heard  in  reply 

Wilde,  G.  J.     It  certainly  would  be  a  very  singular  consequence,  if 
a  person  who  has  been  supported  by  the  parish,  should,  notwithstanding, 
retain  his  qualification,  and  be  entitled  to  be  again  put  upon  the  register 
when  he  ceased  to  be  maintained  at  the  public  expense ;  but  that  one 
who  neglects  or  is  unable  to  pay  rates  for  one  year,  becomes  thereby 
disqualified.    I  cannot  bring  myself  to  entertain  any  serious  doubt 
upon  the  construction  of  this  clause  of  the  act.    The  proviso  upon  which 
the  question  turns,  is,  <<  that  every  person  now  having  a  right  to  vote 
in  the  election  for  any  city  or  borough,  in  virtue  of  any  other  qualifica- 
tion than  as  a  burgess  or  freeman,  or  as  a  freeman  and  liveryman,  on 
in  the  case  of  a  city  or  town  being  a  county  of  itself,  as  a  freeholder  or 
burgage  tenant,  as  hereinbefore  mentioned,  shall  retain  such  right  of 
voting  %o  long  as  he  shall  be  qualified  as  an  elector^  according  to  the 
usages  and  customs  of  such  city  or  borough^  or  any  law  now  in  force  ; 
and  such  person  shall  be  entitled  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  such  city  or  borough,  if 
duly  registered  according  to  the  provisions  hereinafter  contained."     It 
is  not  contended  that  this  party  would  not  have  been  entitled  to  vote 
if  the  election  had  taken  place  in  that  year,  provided  the  rates  were 
paid  before  the  vote  was  tendered,  and  this  act  had  not  passed.     Let 
us  see,  then,  if  the  legislature  has  not  taken  great  care  not  to  destroy  a 
right  like  this,  which  would  clearly  have  existed  but  for  the  passing  of 
the  act.    The  clause  goes  on  to  provide,  « that  no  such  person  shall  be 
80  registered  in  any  year,  unless  he  shall,  on  the  last  day  of  July  in 
*6R1    ^^^^  ye&i*)  be  qualified  as  '''such  elector  in  such  manner  as  would 
entitle  him  then  to  vote,  if  such  day  were  the  day  of  election, 
and  this  act  had  not  been  passed."     In  order,  therefore,  to  ascertain 
what  the  party's  right  was  at  that  time,  we  must  take  it  as  if  the  act 
had  not  passed.    Now,  independently  of  the  act,  it  is  not  disputed  that 
this  party  would  have  been  entitled  to  vote,  under  the  circumstances 
stated.   What,  then,  is  there  to  deprive  him  of  that  right  ?   It  does  not 
appear  to  me  that  the  fact  of  his  having  omitted  to  pay  his  rates  for 
the  year  does  any  more  than  suspend  his  right  to  be  on  the  register  for 
that  year.     The  statute  makes  a  plain  and  marked  distinction  between 
the  qualification  as  a  voter  and  the  right  to  be  registered — <<  no  such 
person  shall  be  so  registered  in  any  year,  unless  he  shallj  on  the  last  day 
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of  July  in  such  year,  be  qualified  as  meh  elector  in  such  manner  aa 
would  entitle  him  then  to  vote  if  such  day  were  the  day  of  election,  and 
this  act  had  not  been  passed."  And,  when  we  afterwards  find  that  the 
mere  circumstance  of  a  party's  being  off  the  register  will  not  deprive 
him  of  the  franchise,  but  that  he  shall  only  lose  his  right  by  having  his 
name  omitted  for  two  euceessive  yeare^  and  not  even  then  if  the  omission 
shall  be  occasioned  by  his  having  received  parochial  relief.  I  cannot 
conceive  that  any  greater  effect  can  be  given  to  the  act  than  to  hold, 
that,  to  operate  a  permanent  deprivation  of  the  right  of  voting  under 
this  section,  there  must  be  a  destruction  or  abandonment  of  that  right, 
according  to  the  usages  and  customs  of  the  borough,  independently  of 
the  act.  The  case  of  Jeffrey^  app.,  Kitchener^  resp.,  does  not  appear 
to  me  to  have  much  analogy  with  the  present.  All  that  that  case  de- 
cides is,  that  one  who  has  lost  his  right  to  vote  as  an  inhabitant  house- 
holder, by  abandoning  his  residence  within  the  borough,  does  not  regain 
such  right  by  afterwards  coming  again  to  reside  therein.  There,  there 
was  a  distinct  interval  of  fourteen  weeks  during  which  the  party  had  no 
right  to  vote  at  all.  *But  here,  as  it  seems  to  me,  there  is  a  con-  ri^a^ 
tinuity  of  the  right ;  the  claimant  never  having  ceased  to  be  an 
inhabitant  paying  scot  and  bearing  lot,  and  not  having  been  off  the 
register  for  two  successive  years. 

I  also  think  the  case  fails  to  show  a  ground  for  not  inserting  the 
name  of  the  claimant  in  the  register,  inasmuch  as  it  does  not  appear 
that  the  rates  in  respect  of  which  the  alleged  default  was  made  by 
Bradley,  were  ever  demanded.(a)  OuUen  v.  Morris  shows  that  a  per- 
sonal demand,  or  a  demand  in  writing  left  at  the  rate-payer*s  place  of 
abode,  is  necessary,  before  the  party  can  be  disfranchised.  Upon  both 
grounds,  therefore,  and  clearly  upon  the  first,  I  think  the  decision  of  the 
revising  barrister  must  be  affirmed. 

CoLTMAN,  J.  It  seems  to  me,  that,  in  order  to  defeat  the  right  of 
the  claimant,  there  must  have  been  a  period  when  he  was  excluded  ao- 
cording  to  the  usages  and  customs  of  the  borough.  In  Jeffrey^  app., 
Kitchener^  resp.,  the  party  had  ceased  to  be  an  inhabitant  householder. 
But  here,  there  is  nothing  to  show  that  Bradley  has  done  any  thing  that 
would  have  disqualified  him  from  voting,  according  to  the  usages  and 
customs  of  this  borough,  if  the  reform  act  had  not  been  passed.  Being 
an  inhabitant  householder  liable  to  scot  and  lot,  if  he  had  paid  his  rates 
at  any  time  before  tendering  his  vote,  he  would  have  been  qualified. 
According  to  the  argument  urged  on  the  part  of  the  appellant,  non- 
payment of  rates  for  a  day  would  be  a  disqualification.  The  only  pe- 
nalty the  act  imposes  for  default  is,  that  the  party  shakll  not  be  entitled 

(«)  This  aaemt  lo  involTe  the  propriety  of  the  deekioD  of  tho  roTiains  barristor  in  the  pre- 
eeding  year.  The  defanlt  in  non-payment  after  dtmamd^  if  it  existed,  should  have  been  proved, 
rabeianttally,  without  reference  to  the  decision  of  the  revising  barrister  in  the  preceding  yeai^ 
CTflQ  if  a  demand  and  refusal  had  been  expressly  ybwMf  by  him.    Vide  ante,  p.  6S,  n.  (6). 
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♦YOI     *^  ^®  registered,  if  the  ♦rates  are  not  paid  by  the  Slst  of  July; 
^    He  may,  however,  entitle  himself  to  a  vote  in  the  following  year. 
Maulb,  and  V.  Williams,  Js.,  concurred. 

Wilde,  G.  J.  The  court  thinks  there  was  not  doubt  enough  in  this 
tdse  to  warrant  an  appeal,  and  therefore  that  the  respondent  is  entitled 
to  costs. 

Decision  affirmed,  with  eosts. 


County  of  Hertford. 

CHARLES  EHRET  GROVER,  Appellant,  (a)  JOHN  FRANCIS 

BONTEMS,  Respondent.     Nov.  19. 

Ad  mpplication  by  the  respondent  for  leave  to  deliver  paper  books  after  the  proper  time,  doeft 
not  dispense  with  the  notice  required  to  be  served  upon  him  by  the  6  &  7  Vict  c.  18,  s.  6% 

In  this  case,  as  in  Norton^  app-j  The  Town-Clerk  of  Salisbury^  resp., 
ante,  p.  32,  and  Adey,  app.,  JBill^  resp.,  ante,  p.  38,  the  notice  to  the 
respondent  required  by  the  6  &  7  Vict.  c.  18,  s.  62,  had  not  been  given, 
and  the  respondent  now  declined  to  appear.  But,  inasmuch  as  the  re- 
spondent had  on  a  former  day  applied  for  and  obtained  leave  to  deliver 
his  paper-books  to  the  judges  after  the  proper  time, 

Wehhy^  for  the  appellant,  submitted  that  this,  and  the  fact  of  the 
respondent  having  instructed  counsel,  was  such  an  appearance  as  to 
dispense  with  notice. 

Wilde,  G.  J.  It  does  not  appear  to  me  that  the  application  for 
*711  ^^^^^  ^^  deliver  the  paper-books,  is  such  '^'an  appearance  as  to 
dispense  with  the  performance  by  the  appellant  of  one  of  the 
conditions  upon  which  he  is  entitled  to  be  heard.  He  has  not  been 
deluded  by  the  respondent,  so  as  to  excuse  his  previous  default  in 
not  giving  the  proper  notice.  We  cannot  admit  of  constructive  ap- 
pearance. 

The  rest  of  the  court  concurring.  Appeal  dismissed.(5 

fa)  There  was  nothing  on  the  ftu»  of  this  ease  to  entitle  Grover  to  be  an  appellant,  mdei 
%  42,  of  the  6  &  7  Vict  o.  18.    See  fKond^n,  app,  WMtti,  resp^  post,  p.  86 
(6)  See  the  next  case. 


4  MiiNNiNG^  Granger,  &  Scott.  71 

Borough  of  Nbwpobt,  Isle  of  Wioht. 

SAMUEL  PRING,  Appellant,  CHARLES  WYATT  ESTCOURT, 

Respondent.     Nov.  6. 

An  appeal,  tendered  within  the  proper  time,  having  been  rejected  by  the  officer  because  tlae 
endorsement  had  not  been^'signed  by  the  revising  barrister  as  required  by  the  6  &  7  Vict 
e.  18,  s.  42— The  oouit  allowed  it  to  be  entered  die  Um  etm  on  x)\e  fifth  day  c€  tlie  term, 
dse  diligence  appearing  to  have  been  used  to  obtain  the  signature  within  tlie  first  four 
days. 

Bvit  see  Wanklyn^  app-i  WoaUdt^  resp.,  post,  p.  86. 

The  decision  of  the  revising  barrister  look  place  on  the  l(hh  of  Octobe*.  The  appellants 
attorney  was  taken  ill  in  the  iast  week  oi  that  month,  and  died  on  the  7th  of  November : — 
Held^  tliat  this  was  no  excuse  fur  the  absence  of  the  notice  to  the  respondent  required  by 
a.  6*2,  and  that  the  court  bad  no  power,  under  s.  64,  to  aid  the  appellant  by  postponing  the 
hearing. 

In  this  case,  which  Tras  a  consolidated  appeal,  the  revising  barrister 
had  duly  signed  the  ca%e^  pursuant  to  the  6  &  7  Vict.  c.  18,  s.  42,  but 
had  omitted  to  sign  the  endor$ement  thereon.  The  case  was  tendered 
to  the  proper  officer  of  this  court  within  the  first  four  days  of  term,  but 
the  officer  declined  to  receire  it. 

Arnold^  on  the  fifth  day  of  the  term,  moved  that  the  case  might  be 
entered  nuric  pro  tune.  The  affidavit  upon  which  he  moved,  showed 
that  every  exertion  had  been  made  by  the  appellant's  agent,  to  remedy 
the  defect,  as  soon  as  discovered,  but  without  success,  the  barrister  being 
absent  from  town.  Ue  submitted  that  *the  statute  in  section  42,  r^*T^ 
was  directory  only  as  to  the  signature  of  the  endorsement ;  that  ^ 
the  master  had  no  more  right  to  refuse  to  receive  and  enter  the  appeal 
because  the  endorsement  was  imperfect,  than  ho  would  have  to  object 
to  a  defectively  or  inelegantly  stated  case;  that  it  would  be  extremely 
hard  upon  an  appellant  to  be  deprived  of  the  benefit  of  his  appeal  by  so 
mere  a  slip  on  the  part  of  the  barrister ;  and  that  the  directions  as  to 
the  endorsement,  in  section  42,  could  hardly  apply  to  consolidated  ap« 
peals,  seeing  tliat  the  number  of  appellants  might  in  some  cases  be  so 
great  as  to  render  it  impossible  to  observe  them,  and  the  language  of 
section  44.  by  which,  and  by  section  45,  the  practice  of  consolidated 
appeals  is  regulated,  being  somewhat  difierent  from  that  of  section  42. 
[Mauls,  J.  The  same  rules  and  regulations  are  to  apply  in  both  cases ; 
the  language  of  the  act  in  this  respect  is  express.  In  the  case  of  Net- 
tletofiy  app.,  Burrell,  resp.,  7  M.  &  G.  35,  8  Scott,  N.  R.  738,  1  Lutw. 
Reg.  Cas.  157,  the  court  refused  to  allow  an  appeal  to  be  entered,  the 
barrister  having  died,  after  the  case  had  been  agreed  to  on  both  sides, 
but  without  having  affixed  his  signature  to  it.}  The  defect  there  was 
much  more  important  than  that  here.  The  present  case^  is  properly 
authentioated  by  the  signature  of  the  barrbter,  the  omission  is  only  in 
a  matter  purely  of  form. 

WiiDB,  C.  J.  The  court  thmk,  that,  as  due  diligence  appears  to 
have  been  used  in  thb  case,  on  the  appellant's  behalf,  to  obtain  the  bar- 
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rister'g  aignature  to  the  endorsement,  the  appeal  may  be  received,  on 
its  being  now  perfected  in  that  respect ;  but  subject,  of  coarse,  to  any 
objection  that  may  be  made  on  the  part  of  the  respondent  on  the  day 
of  hearing.  Appeal  received,  de  bene  e««e.(a) 

«i»oi  *The  respondent  having  neglected  to  deliver  paper-books  to  the 
two  junior  judges,  pursuant  to  the  practice  laid  down  in  Cooper, 
app.,  Coateiy  resp.,  5  M.  &  6.  98 ;  S.  G.  per  nom.  AUanj  app..  Water- 
houeey  resp.,  8  Scott,  N.  R.  68,  1  Lutw.  Beg.  Cas.  92,  the  appellant, 
who  had  duly  delivered  his  own,  prepared  and  tendered  other  two  copies 
on  the  11th  instant,  but  the  judges'  clerks  refused  to  receive  them  with- 
out the  direction  of  the  court. 

Amoldy  on  the  first  day  appointed  for  hearing  appeals,  (Nov.  12,) 
applied  for  and  obtained  permission  for  the  appellant  to  deliver  the  ad- 
ditional paper-books. 

Upon  the  case  being  subsequently  called  on  for  argument,  it  appear- 
ing that  no  notice  had  been  served  upon  the  respondent,  pursuant  to 
section  62,  of  the  6  &  7  Vict.  c.  18.(i) 

Nov.  19.  Amoldj  for  the  appellant,  moved  that  the  hearing  might 
be  postponed,  under  the  proviso  in  section  64.  He  relied  upon  the  cir- 
cumstances of  excuse  contained  in  an  affidavit  of  a  person  calling  him- 
self a. parliamentary  registration  agent,  who  deposed  that  one  Trott,  an 
attorney  of  this  court,  who  had  had  the  conduct  of  the  appeal  on  behalf 
of  the  appellant,  and  from  whom  the  deponent  received  his  instructions, 
wais  taken  seriously  ill  in  the  last  week  of  October,  and  died  on  the  7th 
of  November.  The  decision  of  the  revising  barrister  took  place  on  the 
16th  of  October. 

*741  *WiLDB,  C.  J.  I  do  not  see  how  the  illness,  and  subsequent 
death,  of  the  attorney  could  at  all  have  interfered  with  the  giving 
of  the  notice  in  this  case.  Parties  must  learn  to  be  more  prompt.  I 
cannot  distinguish  this  from  the  cases  in  which  we  have  already  refused 
to  hear  the  appeals. 

The  rest  of  the  court  concurring.  Appeals  dismissed. 

(a)  Bat  see  Wankiyn,  app^  WooOtUj  resp^  post,  p.  86. 

(6)  See  Norton,  app.,  7Ac  Ikfum-CU^  of  sdibun/y  resp.,  ante,  p.  32 ;  jUty,  app.,  JS/Z;  resp., 
ante,  p.  38 ;  and  Gnvtr^  app.,  BonUmg,  reip.,  ante,  p.  70. 


Borough  of  Dartmouth. 

JOHN   PETHERBBID6E,  Appellant,   JOSEPH  ASH,  Respond- 

ent.    Nov.  10. 

The  notice  of  the  appellant's  intention  to  prosecute  his  appeal,  under  the  6  &  7  Vict  e.  IS,  • 
62,  must  be  signed  6y  tht  tgjtptBmU  hiwmdf;  the  signature  of  an  agent  will  not  suffice. 

Where  an  appeal  was  tendered  within  the  first  four  days  of  the  term,  with  a  notio^!!  imper 
Ibotly  signed— The  court  refused  to  allow  the  appeal  to  be  entered  (the  defect  being  enieQ 
OD  the  fiiOi  day. 
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Thb  notice  to  the  master,  of  the  appellant's  intention  to  prosecute 
this  appeal,  not  haying  been  Mtgned  by  the  appellant^  as  required  by  the 
sixty-second  section  of  the  6  &  7  Vict.  c.  18,(a)  the  officer  declined  to 
reoeiye  it.  It  was  thereupon  sent  back ;  and  the  appellant's  signature 
thereto  having  been  procured,  it  was  again  tendered  to  the  officer  on 
the  fifth  day  of  the  term,  but  rejected  as  being  too  late. 

Dawlingj  Serjt.,  now  moved  that  the  appeal  might  be  entered  nunc 
pro  tunc.  He  submitted,  that,  all  reasonable  diligence  having  been 
used  to  remedy  the  defect, — which,  after  all,  was  a  matter  of  as  little 
importance  as  could  well  be  conceived, — ^the  court  might,  under  the 
^proviso  in  sect.  64,(i)  enlarge  the  time  for  receiving  the  ap-  r^mi- 
peal.  ■• 

Wilde,  C.  J.  The  attorney  has  had  the  whole  time  between  the 
decision  of  the  case  by  the  revising  barrister  and  the  fourth  day  of  the 
term,  inclusive,  to  prepare  and  deliver  his  notice.  He  has  thought  fit 
to  leave  it  till  the  last  moment,  when  there  is  no  time  left  to  remedy  the 
defect.  The  only  power  we  have  to  extend  the  time  is,  under  section 
C4,  and  that  applies  to  the  notice  to  the  respondent,  and  not  to  a  case 
like  this.    I  think  we  cannot  properly  accede  to  the  application. 

The  rest  of  the  court  concurring, 

Bowling  took  nothing.(c) 

(a)  Ante,  p.  39.  (6)  Ante,  n.  ?9. 

(r)  See  dlii/cy,  app.,  Tapkom,  reqp.,  5  H  &  G.  1,  7  Scott,  N.  P.  ^02  l  Lutw.  Reg.  Cas.  \ 
and  SSta^pmn,  app.,  WMnKm,  nsp.,  5M.  &  G.  3  (a),  7  Soott,  N.  R.  W  ;  U&tw.  Reg.  Cas.  5 
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County  of  CuhberIiAND. 

GEORGE  ELLIOT,  Appellant,  The  Overseers  of  the  Parish  of  ST. 
MARY  WITHIN,  CARLISLE,  Respondents.    Jan.  18. 

A  parish  consisted  of  four  divisioafl,  popularly,  but  improperly,  called  townships,  Four  over- 
seers were  appointed  for  the  whole  parish,  one  beinji:  selected  from  among  the  inhabitants 
of  each  of  the  so-called  townships.  In  making  out  the  lists  of  county  voters,  the  overseer 
who  acted  for  each  (livision  made  out  a  separate  list ;  and  each  overseer  published  a  sepa- 
rate  notice  under  the  6  &  7  Vict.  c.  18,  s.  3,  sched.  (A.),  No.  2,  requiring  persons  entitled 
to  vote  in  respect  of  property  situate  within  hii  toumskip  to  send  in  their  claims  to  fam. 
These  notices  were  in  each  case  signed  by  the  particular  overseer  who  acted  for  that 
division,  and  by  the  assistant  overseer,  who  therein  styled  themselves  '^  overseers  of  the 
township  of ." 

A  notice  of  claim  was  directed  to,  and  served  upon,  the  overseer  of  the  particular  so-called 
township  in  which  the  qualifying  property  was  situate.  This  notice  being  objected  to^ 
before  the  barrister  at  the  revi^ion,  he  corrected  the  mistake  in  the  lists,  under  the  power 
conferred  upon  him  by  s.  40,  and  disallowed  the  objection: — 

MeMj  that  the  barrister  had  properly  exercised  his  discretion,  and  that  the  notice  was,  undel 
the  circumstances,  sufficient,  and  well  served. 

St.  Mary  Within,  Carlisle,  is  a  parish  containing  the  four  divisions 
following ;  viz.  Abbey  Street,  Castle  Street,  Fisher  Street,  and  Scotch 
Street,  which  constitute  the  whole  of  the  parish.  These  divisions  are 
popularly,  but  improperly,  called  townships.  They  are  not  townships 
in  the  legal  sense  of  the  term,  as  they  do  not  separately  maintain  their 
own  poor,  nor  are  separate  poor-rates  made,  nor  are  separate  overseers 
appointed,  for  any  of  them ;  but  four  overseers — one  selected  from,  and 
an  inhabitant  of,  each  of  the  so-called  townships — are  appointed  gene- 
rally for  the  parish  at  large,  which  supports  its  own  poor,  and  has  poor- 
rates  made  for  it.  An  assistant  overseer  is  also  appointed  for  the  parish 
at  large. 

In  maTcing  out  the  list  of  voters  for  the  borough  of  Carlisle,  the  four 
"^771  ^^^^^^^^3  ^^^®  always  prepared  and  ^published  one  list  for  the 
whole  parish.  But,  in  making  out  the  list  of  voters  for  the 
Eastern  division  of  the  county  of  Cumberland,  the  overseers  of  the 
parish  have  never  acted  as  such,  but  it  has  been  the  custom  for  each  of 
the  four  overseers  to  undertake  the  exclusive  management  of  such  of  the 
so-called  townships  from  which  he  was  so  selected  as  aforesaid,  and  to 
hold  himself  out  to  the  public  as  the  overseers  of  such  so-called  town- 
ship. Consequently,  four  separate  lists  of  voters  for  the  Eastern  divi- 
sion of  the  county,  in  respect  of  property  situate  within  the  severa^ 
so-called  townships,  each  made  out  separately  by  a  different  overseer 
along  with  the  assistant  overseer,  have  been  inserted  in  the  regbter,  in- 
stead of  one  list  of  voters  in  respect  of  property  situate  within  the  parish 
at  large. 


4  Manning,  Granger^  &  Scott.  77 

This  year,  (1846,)  the  clerk  of  the  peace,  as  usual,  sent  his  precepts, 
&c.,  under  stat.  6  &  7  Vict.  c.  18,  s.  8,  to  the  overseers  of  each  of  the 
9K>-called  townships ;  and  each  of  such  overseers  respectively  published, 
under  sect.  4,  a  separate  notice,  according  to  the  form  No.  2,  sched.  (A.). 
requiring  persons  entitled  to  vote  in  respect  of  property  situate  within 
his  so-called  township,  to  send  in  their  claims  to  him  and  the  assistant 
overseer,  who  in  each  case  acted  with  the  particular  overseer ;  so  that 
one  overseer  and  the  assistant  overseer  always  acted  for  each  of  the  so* 
called  townships.  Each  of  the  above-mentioned  notices  was  signed  by 
two  persons  only,  namely,  the  particular  overseer  and  the  assistant 
overseer,  who,  after  their  signatures,  designated  themselves  as  <<  over- 
seers of  the  township  of,"  &c.  In  consequence  of  these  notices, 
numerous  notices  of  claim  were  duly  served  upon  the  different  overseers ; 
but,  in  every  case,  the  notice  of  claim  was  directed  to  and  served  upon 
"the  overseer  of  the  township  of,"  &c.,  according  to  the  requirement 
of  the  first-mentioned  notice. 

A  separate  list  of  claimants  was  prepared  by  each  of  ^the  four  ^»jrs 
overseers  (the  assistant  overseer  acting  with  each  of  them,  as  be-  ^ 
fore)  of  all  the  persons  who  had  sent  in  their  claims  as  aforesaid.  Each 
of  such  lists  was  headed  <<  The  list  of  persons  claiming  to  vote,  &c.,  in 
respect  of  property  situate,  &c.  within  the  township  of,"  &c. ;  and  was 
signed  by  the  particular  overseer  and  the  assistant  overseer  only,  who 
designated  themselves  as  the  <c  overseers  of  the  township  of,"  &c. 

The  portion  of  the  register  in  force  for  the  parish  of  St.  Mary  Within, 
sent  by  the  clerk  of  the  peace  to  the  respective  overseers  as  aforesaid, 
consisted  of  four  separate  lists,  one  for  each  of  the  four  so-called  town- 
ships above  mentioned,  each  headed  «  Township  of,"  &c.  Each  of  these 
last-mentioned  lists,  or  parts  of  the  register,  was  signed  by  the  particu- 
lar overseer  and  the  assistant  overseer  only,  designated,  as  before  men- 
tioned, as  overseers  of  the  so-called  township.  These  different  lists  of 
voters  so  made  out  separately  for  each  of  the  so-called  townships,  and 
each  signed  by  two  persons  only,  as  above  mentioned,  were  duly  published 
together,  and  in  immediate  juxta-position. 

The  validity  of  these  last-mentioned  lists  having  been  duly  objected 
to,  the  revising  barrister  determined  that  they  were  invalid,  not  having 
been  duly  signed  by  a  majority  of  the  overseers,  as  required  by  the  sta- 
tute 6  &  7  Vict.  c.  18,  ss.  5,  101 ;  and,  consequently,  that  the  register 
of  voters  then  in  force  for  the  parish  of  St.  Mary  Within,  consisting  of 
the  above-mentioned  four  portions  or  lists,  one  for  each  of  the  said  so- 
called  townships  as  above  mentioned,  should  be  taken  to  be  the  list  of 
voters  for  the  said  parish  for  the  year  then  next  ensuing,  under  the 
6*7  Vict.  c.  18,  s.  27. 

By  virtue  of  the  power  conferred  upon  him  by  sects.  17  and  40  of 
that  act,  the  revising  barrister  proceeded  to  correct  the  mistakes  which 
were  proved  to  him  to  have  been  made  in  such  last-mentioned  list  of 
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*791    ^^^^  ^7  ^expunging  from  the  heading  of  each  of  the  above- 
mentioned  four  portions  of  such  list  the  words  <<  Township  of,'' 
&c.,  and  directing  that  such  four  portions  should  be  printed  together  in 
one  alphabetical  list,  headed,  <<  The  parish  of  St«  Mary  Within." 

The  revising  barrister  next  proceeded,  under  the  powers  conferred 
by  sects.  27  and  37  of  the  above  statute,  to  insert  in  the  said  last-men- 
tioned list  so  amended,  the  name  of  every  person,  who,  being  omitted 
from  the  list  of  voters,  proved  to  his  satisfaction  that  he  gave  due  notice 
of  his  claim  to  his  overseers  in  manner  hereinbefore  mentioned,  and 
that  he  was  entitled,  on  the  last  day  of  July,  1846,  to  be  inserted  in  the 
list  of  county  voters  for  the  parish  of  St.  Mary  Within. 

It  was  proved  that  Alexander  Annandale  duly  served,  in  manner 
hereinbefore  mentioned,  on  the  overseers  of  the  so-called  township  of 
Scotch  Street  before  mentioned,  a  notice  of  claim  to  be  placed  on  the 
list  of  voters  for  the  Eastern  division  of  the  county  of  Cumberland,  in 
respect  of  property  situate  within  the  so-called  township ;  and  that  such 
notice  of  claim  was  addressed  to  the  said  so-called  overseers  of  the  town- 
ship of  Scotch  Street — the  parish  of  St.  Mary  Within  not  being  men- 
tioned in  such  last-mentioned  notice. 

Under  these  circumstances,  it  was  duly  objected,  on  the  part  of  the 
said  George  Elliot,  that  the  said  Alexander  Annandale  should  not  be 
inserted  in  the  said  last-mentioned  list  of  voters,  inasmuch  as  his  notice 
of  claim  was  addressed  to,  and  served  upon  the  overseers  of  the  so- 
called  township  of  Scotch  Street,  officers  who  had  no  existence  as  such, 
instead  of  the  overseers  of  the  parish  of  St.  Mary  Within. 

This  objection  the  revising  barrister  overruled,  because  the  overseers 
who  acted  for  the  several  so-called  townships,  in  manner  above  men- 
tioned, had  all  been  duly  appointed  overseers  of  the  parish  at  large  of 
*801  *^^'  M&ry  Within,  which  includes  the  whole  of  the  so-called  town- 
-*  ships,  and,  by  virtue  of  that  appointment,  they  severally  and 
respectively  acted  as  hereinbefore  mentioned,  in  the  different  divisions 
of  the  said  parish  so  appropriated  to  each,  by  their  own  private  agree- 
ment, and  for  their  own  convenience ;  and  because  they  severally  de- 
signated and  ostensibly  held  themselves  out  to  the  public  as  the  over- 
seers of  such  so-called  townships,  for  the  purpose  of  making  out  the 
lists  of  voters  for  the  Eastern  division  of  the  county,  and  thus  they  de- 
ceived the  claimants,  by  assuming  a  title  to  which  they  had  no  right. 
Still,  as  they  were  the  actual  and  legally  appointed  overseers  of  the 
parish  of  St.  Mary  Within,  to  whom  notices  of  claims  to  vote  in  respect 
of  property  situate  within  such  parish  are,  by  sect.  7  of  the  act  referred 
to,  required  to  be  given,  and  as  they  actually  did  duly  receive  the 
notice  of  claim  of  the  said  Alexander  Annandale,  the  revising  barrister 
held,  that  the  notice  of  claim  of  the  said  Alexander  Annandale^  and  the 
service  thereof,  was  sufficient,  within  the  meaning  of  sect.  101  of  the 
act,  and  inserted  in  the  said  amended  list  of  voters  for  the  parish  of 
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St.  Mary  Within  the  name  of  the  said  Alexander  Annandale,  who  had 
proved  to  his  satisfaction  that  he  was,  on  the  81st  of  last  July,  entitled 
to  be  inserted  in  the  list  of  voters  for  the  said  parish. 

If  the  Court  of  Common  Fleas  shall  be  of  opinion  that  the  decision 
of  the  revising  barrister  upon  the  sufficiency  of  the  above-mentioned 
notice  of  claim  of  the  said  Alexander  Annandale,  and  the  service  thereof, 
is  correct,  then  the  name  of  the  said  Alexander  Annandale  is  to  be 
retained  npon  the  said  last-mentioned  list  of  voters:  but,  if  the  said 
court  shall  be  of  a  contrary  opinion,  the  name  of  the  said  Alexander 
Annandale  is  to  be  expunged  therefrom. 

The  cases  of  twenty-nine  other  persons  similarly  *circum-    r^gj 
stanced,  and  whose  names  appeared  in  the  same  list,  were  con- 
solidated with  the  principal  case. 

Ottefj  for  the  appellant.  The  notice  of  claim  was  clearly  insufficient : 
t  was  directed  to  <<  the  overseers  of  the  township  of  Scotch  Street," 
whereas,  there  are  in  reality,  no  such  persons  and  no  such  place  ;  and 
the  claim  was  in  respect  of  property  alleged  to  be  situate  in  Scotch 
Street.  [Cresswell,  J.  The  party  claims  to  be  put  upon  the  list  of 
voters  for  the  Eastern  division  of  the  county  of  Cumberland.]  The 
barrister,  finding  there  was  no  proper  list  of  voters  for  the  parish  of  St. 
Mary  Within,  falls  back  upon  the  register  of  the  preceding  year,  under 
the  twenty-seventh  section  of  the  6  &  7  Vict.  c.  18,  (a)  and  treating 
this  as  a  mistake,  he  assumes  to  amend  it  under  the  powers  supposed  to 
be  conferred  on  him  by  s.  40,(6)  or  by  s.  101.(<?)  This  *i3  not,  p^go 
liowever,  a  misnomer  or  inaccurate  description :  it  is  no  descrip-  ** 
tion  at  all ;  and  therefore  not  within  s.  101 :  Hintony  app.,  Hintan^ 
resp.,  7  M.  &  G.  163,  8  Scott,  N.  R.  665, 1  Lutw.  Reg.  Cas.  259 ; 
JEidsforthj  app.,  Farrar^  resp.,  ante,  p.  9.  It  is  no  answer  to  the  ob- 
jection, that  the  notice  in  fact  reached  the  hands  of  the  right  person. 
It  does  not  appear  how  this  notice  was  sent.     Suppose  it  had  been  put 

(a)  Which  enacts,  •<  that,  in  case  no  list  of  voters  shall  have  been  made  out  for  any  parisli, 
township,  or  place  in  any  year,  or  in  case  such  list  shall  not  have  been  affixed  in  any  place 
herein-belbre  mentioned  in  that  behalf,  the  register  of  voters  for  that  parish,  township,  or 
place,  then  in  force,  shall  be  taken  to  be  the  list  of  voters  for  that  parish,  township,  or  place^ 
for  the  year  then  next  ensoing,  and  the  provisions  herein  contained  respecting  any  such  list 
of  voters,  shall  be  taken  to  apply  to  such  register  as  aforesaid." 

(6)  Which  enacts,  **  that  the  revising  barrister  shall  correct  any  mistake  which  shall  be 
proved  to  him  to  have  been  made  in  any  list,  and  shall  expunge  the  name  of  every  person 
whose  qualification,  as  stated  in  any  list,  shall  be  insufficient  in  law  to  entitle  such  person  to 
vote,  &c. ;  and,  wherever  the  Christian  name,  or  the  place  of  abode,  or  the  nature  of  tho 
qualification,  or  the  local  or  other  description  of  the  property  of  any  person  who  shall  be 
included  in  any  such  list,  and  the  name  of  the  occupying  tenant  thereof,  shall  be  wholly 
omitted,  in  any  case  where  the  same  is  by  tliis  act  directed  to  be  specified  therein,  or  if  any 
person  whose  name  is  included  in  any  such  list,  or  his  place  of  abode,  or  the  nature  or  des- 
cription of  his  qualification,  shall,  in  Uie  judgment  of  the  revising  barrister,  be  insufficiently 
described  for  the  purpose  of  being  identified,  such  barrister  shall  expunge  the  name  of  every 
*iich  person  from  such  list,  unless  the  matter  or  matters  so  omitted,  or  insufficiently  described, 
be  supplied  to  the  satisfketion  of  such  barrister  before  he  shall  have  completed  the  revisioo 
ni  snch  list,  in  which  case  he  shall  insert  the  same  in  such  list,"  &c. 

(e)  Ante,  p.  14. 
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into  the  post,  directed  as  it  is,  who  could  imagine  that  it  would  come  to 
the  overseers  of  St.  Mary  Within  ?  [Cresswell,  J.  Suppose,  con- 
trary to  all  expectation,  it  does  come  to  the  right  person  ?  Suppose  a 
writ  properly  directed  to  the  sheriff  of  Kent,  and  hy  mistake  the  en- 
velope containing  it  is  addressed  and  sent  to  the  sheriff  of  Surrey,  and 
the  latter  hands  it  to  the  former ;  would  that  not  be  a  delivery  of  the 
writ  to  the  sheriff  of  Kent  ?]  That  would  be  a  case  of  inaccurate  des- 
cription. But  here  it  is  expressly  found  that  the  party  who  received 
the  notice,  is  commonly  known  as  the  overseer  of  the  township  of  Scotch 
Street. 

MelloTj  for  the  respondent.  The  fourth  section  of  the  6  &  7  Vict.  c. 
18,  enacts  <«  that  the  overseers  of  the  poor  of  every  parish  and  township 
shall,  on  or  before  the  20th  of  June  in  every  year,  publish  a  notice, 
according  to  the  form  numbered  2,  in  schedule  (A.),  having  first  signed 
the  same,  requiring  all  persons  entitled  to  vote  in  the  election  of  a 
knight  or  knights  of  the  shire  to  serve  in  parliament,  in  respect  of  any 
♦831  P^^P®^*y  situate  wholly  or  in  part  within  such  parish  or  ♦town- 
ship, who  shall  not  be  upon  the  register  of  voters  then  in  force, 
and  also  all  persons  so  entitled  as  aforesaid,  who,  being  upon  such  re- 
gister, shall  not  retain  the  same  qualification,  or  continue  in  the  same 
place  of  abode,  as  described  in  such  register,  and  who  are  desirous  to 
have  their  names  inserted  in  the  register  about  to  be  made,  to  give  or 
send  to  the  said  overseers,  on  or  before  the  20th  of  July  then  next  en- 
suing, a  notice  in  writing,  by  them  signed,  of  their  claim  to  vote  as 
aforesaid ;  and  every  such  person,  and  any  such  person  who,  being  upon 
such  register,  may  be  desirous  to  make  a  new  claim,  shall,  on  or  before 
the  said  20th  of  July,  deliver  or  send  to  the  said  overseers  a  notice  signed 
by  him,  of  his  claim,  according  to  the  form  of  notice  set  forth  in  that 
behalf  in  the  said  form  numbered  2,  or  to  the  like  effect.*'  It  is  not 
necessary  that  the  form  should  be  precisely  followed.  The  notice  here 
is  given  to  the  right  person,  only  it  is  addressed  to  him  by  a  wrong  des- 
cription. The  party  is  concluded  by  the  finding  of  the  revising  bar- 
rister that  the  service  was  sufficient :  the  court  will  not  review  his  deci- 
sion upon  a  matter  of  fact,  even  though  he  refers  it  to  them.  [Wilds, 
G.  J.  The  investigation  of  matters  of  fact  is  certainly  not  to  be  thrown 
upon  the  court.]  This  is  clearly  such  a  misdescription  as  the  lOlst  sec- 
tion was  intended  to  cure.  In  Eidsforih^  app.,  Farrar^  resp.,  the  mis- 
description was  such  as  to  render  the  identification  of  the  party  difficult: 
here,  however,  the  description  in  the  notice,  and  the  correct  description 
of  the  party  to  whom  the  notice  was  intended  to  be  addressed,  would 
convey  the  same  meaning  to  those  who  were  to  be  affected  by,  or  who 
were  to  act  upon,  the  notice. 

Otter^  in  reply.  This  is  not  a  notice  addressed  to  the  right  persons 
*841    ^^  ^  "wrong  description.   The  notice  should  be  addressed  to  all  the 

''    overseers,  though  by  *8. 101,  service  upon  any  one  of  them  is  suf  - 
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ficient.  It  cannot  be  said  that  "  the  overseers  of  the  township  of  Scotch 
street,"  would  be  commonly  understood  to  mean  <<  the  overseers  of  the 
parish  of  St.  Mary  Within.'* 

Wilde,  G.  J.  The  question  in  this  case  referred  for  our  decision,  is, 
whether  the  notice  of  claim  was  so  defectively  addressed  as  to  disentitle 
the  party  to  have  his  claim  considered,  by  reason  of  its  being  directed 
to  «« the  overseers  of  the  township  of  Scotch  street,"  and  not  to  the  over- 
seers of  the  parish  generally,  there  being  no  such  township  in  point  of 
law  or  fact.  It  is  quite  clear  that  this  person  intended  to  give  a  notice 
according  to  the  requisitions  of  the  act.  The  inaccuracy  arose  from  the 
defective  notices  published  by  the  overseers  themselves,  in  which  the 
particular  division  of  the  parish  in  which  the  qualifying  property  is  sit- 
uate, is  improperly  called  a  township.  The  parish  consists  of  four  divi- 
sions, which  are  popularly,  though,  it  seems,  improperly,  called  townsliips. 
The  overseers  have  thought  fit  to  divide  their  labours ;  and  one  was 
chosen  from  amongst  the  inhabitants  of  each  of  these  divisions ;  and 
each  of  these  overseers  was  in  the  habit  of  making  out  a  separate  list  of 
voters  for  his  own  division.  There  was  no  overseer  but  such  as  were  ajh 
pointed  for  the  whole  parish.  Being  so  appointed  for  the  whole  parish, 
each  of  the  four,  by  arrangement  amongst  themselves,  takes  charge  of  a 
particular  district  or  division  that  is  popularly  called  a  township.  There 
could  be  no  overseer  who  was  not  overseer  of  the  whole  parish :  a  notice, 
therefore,  to  the  overseers  of  a  particular  township  or  division,  must  be 
taken  to  be  addressed  to  the  overseers  of  the  parish,  and  the  statute  is 
satisfied  by  a  service  on  one  of  them.  All  were  overseers  of  that  town- 
ship. It  certainly  would  be  a  thing  to  be  much  regretted,  if  the  claim- 
ant were  to  be  deprived  of  his  vote  under  the  peculiar  circumstances 
*of  this  case.  At  the  same  time,  we  could  not  sustain  a  decision  ruioc 
declaring  him  entitled  to  be  registered,  if  it  appeared  that  he  had  ^ 
failed  to  perform  one  of  the  conditions  upon  which  his  right  is  made  to 
depend.  Upon  the  best  consideration  I  can  give  to  the  matter,  it  ap- 
pears to  me  that  the  notice  is  virtually  a  notice  to  all  the  overseers  of 
the  parish,  and  is  well  served ;  and  that  this  is  one  of  the  mistakes  and 
inaccuracies  the  101st  section  was  intended  to  remedy. 

With  respect  to  the  locality  of  the  qualifying  property,  it  does  not 
appear  to  me  that  any  objection  properly  arises  in  that  respect.  If  the 
revising  barrister  had  thought  that  there  was  not  a  sufficient  description 
of  the  property,  it  would  have  been  his  duty  to  disallow  the  claim ;  not 
having  done  so,  it  must  be  assumed  that  he  decided  the  description  to  be 
sufficient.  Confining  myself,  therefore,  to  the  first  point,  I  think  the 
decision  of  the  revising  barrister  was  right,  and  must  be  affirmed. 

Gresswell,  J.  (a^  I  also  am  of  opinion  that  the  decision  of  the  re- 
vising barrister  should  be  affirmed.  The  four  overseers,  it  appears,  were 
Appointed  for  the  whole  parish  of  St.  Mary  Within,  though,  by  arrange- 

(a)  Maule,  J.  was  absent  by  neaion  of  iUnea. 
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menty  each  of  the  four  undertakes  the  management  of  a  given  district. 
When  the  claimant  in  his  notice  described  them  as  thej  had  already 
described  themselyes,  he  must  of  necessity  be  taken  to  mean  the  overseeni 
of  the  parish  at  large.  He  has  addressed  his  notice  to  the  overseers, 
bat  he  has  added  an  erroneous  description  of  them.  I  think  the  barris- 
ter was  warranted  in  treating  the  case  as  falling  within  section  101. 

y.  Williams,  J.  I  also  think  the  decision  must  be  aflBfmed.  The 
service  of  the  notice  is  clearly  unobjectionable.  As  to  the  form  of  it,  I 
86*1  ^^^^^^7  f*^l  more  ^difficulty.  It  should  have  been  directed  to  the 
^  overseers  of  the  parish  generally.  But,  understanding  the  revising 
barrister  to  have  held  this  to  be  an  inaccurate  description,  within  section 
101,  the  persons  meant  being  so  denominated  as  to  be  commonly  under* 
stood, — on  that  ground  I  agree  that  his  decision  should  be  affirmed. 

Decision  affirmed. 


County  of  Monmouth. 

WILLIAM  WANKLYN,  Appellant,  THOMAS  WOOLLETT, 

Respondent.     Jan*  25. 

The  endorsement  of  an  appeal  not  haying  been  signed  by  the  revising  barrister  until  the  tdXk 
day  of  Michaelmas  term,  the  court  refused  to  allow  the  appellant  to  be  heard. 

Qiwre,  whether  a  mere  agent  not  personally  interested  in  the  subject*matter,  can  be  named  as 
appellant  to  prosecute  a  consolidated  appeaL 

John  Powbll  objected  to  the  name  of  John  Graves  being  retained  in 
the  list  of  Toters  for  the  parish  of  Llanyihangel-ystem-lewern. 

The  notice  of  objection,  duly  signed  and  addressed,  was  deliyered  to 
the  postmaster  of  Monmouth  on  the  24th  of  August,  and  a  stamped  du- 
plicate of  such  notice  was  produced  before  the  revising  barrister,  bear- 
ing the  Monmouth  post-mark  of  that  date.  It  was  proved  by  the  post* 
master  of  Monmouth,  that  Monmouth  is  the  nearest  and  only  post-town 
of  Llanvihangel-ystem-lewern,  which  is  a  small  agricultural  parish  at  a 
distance  of  about  six  miles,  and  that  there  is  no  post-office  or  post  deli* 
very  there. 

When  letters  are  sent  to  the  Monmouth  post-office,  addressed  to  per- 
sons residing  at  Llanvihangel-ystem-lewern,  it  is  the  practice  of  the 
postmaster  and  the  letter-carriers  of  Monmouth,  if  such  persons  are 
known  to  them,  to  leave  the  letters  at  the  public-houses  or  other  places 
gi-^^  *in  Monmouth  generally  frequented  by  them  on  market-days  or  oc- 
^  casional  visits.  If  they  are  not  known  to  them,  the  letters  are  left 
at  the  office  until  some  one  from  the  parish  calls  there  for  letters.  If  no 
one  calls  in  the  course  of  a  week,  the  letters  are  sent  to  the  dead-letter 
office. 

.  The  notice  in  question  (as  appeared  by  a  receipt  produced  by  the 
oostmaster)  was  delivered  by  the  letter-carrier,  on  the  25th  of  August^ 
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to  a  sister  of  the  yoter,  who  resides  in  Monmouth.    There  was  no  evi- 
dence that  it  eyer  reached  his  hands. 

On  behalf  of  the  said  John  Grayes,  it  was  contended,  that,  there 
being  in  fact  no  deliyery  of  letters  at  Llanvihangel-ystem-lewem,  the 
place  mentioned  in  the  duplicate  of  the  notice  of  objection,  <<  in  the 
ordinary  course  of  post,''  there  was  no  evidence  of  a  delivery  to  the 
party  intended  to  be  objected  to,  on  or  before  the  25th  of  August. 

The  revising  barrister  decided,  that,  under  the  100th  section  of  the 
6  &  7  Vict.  c.  18,  the  production  of  the  stamped  duplicate  was  to  be 
taken  as  conclusive  evidence  of  delivery  to  the  said  John  Graves  at 
Llanvihangel-ystern-lewcm ;  and,  there  being  no  evidence  offered  in 
support  of  the  claim  of  the  said  John  Graves,  he  expunged  his  name 
from  the  list. 

The  question  for  the  opinion  of  the  court  is,  whether,  there  being  in 
fact  no  delivery  of  letters,  in  the  ordinary  course  of  post,  to  the  place 
mentioned  in  the  duplicate  of  the  notice  of  objection,  a  delivery  of  a 
notice  of  objection,  od  the  24th  of  August,  to  the  nearest  and  only 
post-town,  was  a  sufficient  service  of  notice  under  s.  100.  If  the  court 
shall  be  of  that  opinion,  the  register  is  to  staud  without  amendment. 
If  they  shall  be  of  a  contrary  opinion,  the  register  is  to  be  amended,  by 
the  insertion  of  the  name  of  the  said  John  Graves  (and  those  of  twenty 
other  persons,  struck  out  under  the  *same  circumstances,  whose  p^o^ 
cases  were  consolidated  with  the  principal  case)  in  the  list.  ^ 
The  case  was  dated  the  19th  of  September,  1846. 

Immediately  following  the  statement  of  the  case  of  John  Graves, 
there  was  the  following  declaration  of  appeal  :(a) — « I,  on  behalf  of 
John  Graves,  appeal  from  this  decision.  Dated,  the  19th  day  of 
September,  1846.  William  Wanklyn."  And  at  the  end  of  the  note  of 
the  revising  barrister  consolidating  the  appeals,  which  was  dated  the 
29th  of  September,  was  another  declaration,  signed,  like  the  above,  by 
WDliam  Wanklyn,  as  follows: — «I,  for  and  on  behalf  of  the  said  John 
Graves,  and  all  the  other  persons  who  are  interested  as  appellants  in 
this  matter,  and  whose  names  are  written  in  the  first  schedule  (6)  here- 
imto  annexed,  do  appeal  against  this  decision,  and  agree  to  prosecute 
this  appeal." 

The  declaration  by  the  respondent  was  as  follows : — « I,  for  and  on 
behalf  of  all  the  persons  interested  as  respondents  in  this  matter,  and 
whose  names  are  written  in  the  second  schedule  (e)  hereunto  annexed, 
do  agree  to  appear  and  answer  this  appeal.        Thomas  Woollstt." 

Neither  the  name  of  Wanklyn,  the  appellant,  nor  that  of  Woolleti, 
the  respondent,  appeared,  by  any  statement  in  the  case,  or  in  the 

'a\  See  a.  42,  pott,  p.  93. 

[fr)  This  Bcbedole  contained  the  namesi  &o.  of  the  partict  otjeeted  lo. 
c)  This  schedule  contained  the  names  of  the  objeclon  to  the  sereral  persons  mentiaiied 
m  tfie  first  schedule. 
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tfehedules  annexed  thereto,  to  be  that  of  a  person  interested  in  the 
appeals,  or  any  of  them. 

The  endorsement  not  being  signed  by  the  revising  barrister,  the 
oflScer  had  refused  to  receive  the  appeal.  That  defect  having  been 
supplied, 

*891        ^JE^^dting^  for  the  appellant,  on  the  sixth  day  of  Michaelmas 
term,  obtained  leave  to  enter  the  appeal,  subject  to  the  objection, 
as  in  Pringj  app.,  JSstcourty  resp.,  ante,  p.  70. 

Cockburriy  for  the  respondent,  objected,  that,  inasmuch  as  the  pre- 
liminary steps  required  by  s.  62  (a)  had  not  been  duly  taken,  viz.  the 
entry  of  the  appeal  with  the  master,  with  notice  of  the  appellant's  in- 
tention to  prosecute  it,  the  appellant  had  no  right  to  be  heard.  The 
master  was  perfectly  justified  in  refusing  to  receive  and  enter  the  appeal, 
the  barrister  having  omitted  to  sign  the  endorsement  pursuant  to  s.  42.(i) 
[Gresswell,  J.  This  is  a  consolidated  appeal.  Is  the  endorsement 
to  contain  the  names  of  all  the  parties  interested  in  the  appeals  ?1  By 
8.  45,(c)  the  like  rules  and  regulations  are  to  apply  to  consolidated  as  to 
other  appeals.  All  the  provisions  of  s.  42  in  this  respect  are  by  refer- 
ence incorporated  in  ss.  44  and  45.  An  appeal  is  not  the  less  an  appeal 
under  s.  42,  because  the  revising  barrister  has  thought  fit  to  make  other 
cases  dependent  upon  it. 

Keating,  contra.  The  forty-second  section  contains  an  express 
direction  for  the  revising  barrister  to  sign  the  endorsement.  That  pro- 
vision can  hardly  apply  to  the  case  of  a  consolidated  appeal,  in  which 
the  names  of  the  parties  may  be,  and  frequently  are,  so  numerous  that 
it  would  be  utterly  impracticable  to  endorse  them  all.  [Wilde,  C.  J. 
In  the  case  of  a  consolidated  appeal,  it  is  not  necessary  to  show  by  the 
endorsement  who  all  the  parties  to  the  several  appeals  are.  The  decision 
of  the  court  is  pronounced  in  one  case  only ;  the  others  follow  as  of 
*d01  ^^^^^^'  Take  the  case  of  a  consolidated  '''rule  in  an  insurance 
case :  the  consolidation  rule  does  not  apply  to  the  principal  case, 
but  only  to  those  that  are  consolidated.  I  see  no  reason  why  there 
should  be  a  difference  between  a  single  and  a  consolidated  appeal.]  The 
directions  in  sect.  44,  to  the  revising  barrister  to  sign  the  consolidated 
appeal,  are  express.  If  it  had  been  intended  that  he  should  in  such 
a  case  sign  the  endorsement  also,  it  is  reasonable  to  expect  that  that 
would  have  been  expressed  with  equal  particularity.  If  the  argument 
on  the  other  side  be  well  founded,  there  was  no  necessity  for  the  direction 
in  sect.  44,  as  to  the  signature  of  the  revising  barrister.  But  for  that 
section,  a  consolidated  appeal  could  have  had  no  existence  at  all. 
£Cresswell,  J.  Would  Wanklyn's  name,  as  appellant,  satisfy  the 
forty-second  section,  if  this  had  been  the  case  of  a  single  appeal.  Wildb« 
G.  J.  The  act  only  authorizes  a  person  interested  in  the  appeal  to  be 
An  4ippellant.     Who  is  this  Wanklyn  ?  and,  how  comes  he  to  be  named 

(a)  Poet,  p.  04.  (b)  Post,  p.  92.  (c)  Poit,  p.  05. 
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appellant  ?]  The  statute  authorhes  the  revising  barrister  to  name  some 
person  as  appellant,  in  a  consolidated  appeal.  He  may  appoint  th^. 
overseers  or  the  town-clerk.  [Cress wrll,  J.  That  is,  as  respondent: 
but  the  person  appointed  as  appellant  should  be  one  who  is  interested 
in  the  appeal :  sect.  44.]  That  matter  b  concluded  by  the  act  of  tha 
revising  barrister.  The  court  will  assume  that  he  has  done  his  duty. 
[Wilde,  C.  J.  I  do  not  think  we  can  assume  any  thing  but  what 
appears.  An  agent  may  advocate  the  cause  of  an  appellant:  but  the 
appeal  is  the  appeal  of  the  principal.]  The  respondent  is  by  his  owu- 
act  estopped  from  relying  on  this  objection ;  he  having  entered  into  a 
written  undertaking  to  appear  and  answer  the  appeal  of  Wanklyn.  If 
be  had  objected  at  the  time,  the  revising  barrister  would  have  obviated 
the  difficulty,  if  difficulty  it  be,  by  naming  some  other  person.  What  is 
the  objection  to  making  the  party  an  appellant,  by  his  *agent  ?  -^q4 
The  language  of  the  forty-fourth  section  is  in  the  alternative —  '- 
**  the  person  90  named  appellant  in  such  consolidated  appeal,  or  same 
one  in  his  behalf  ^  shall,  at  the  end  of  the  said  statement,  make  and  sign 
a  declaration,"  &c. 

Cockburnj  in  reply.  The  appellant  clearly  has  not  done  that  which 
was  necessary  to  give  this  court  jurisdiction  to  entertain  this  appeal: 
Autey^  app.,  Tophanij  resp.,  5  M.  &  G.  1,  7  Scott,  N.  R.  402,  1  Lutw. 
Reg.  Cas.  1 ;  Simpson^  app.,  Wilkinson^  resp.,  5  M.  &  G.  3  (a),  7  Scott, 
N.  R.  406,  1  Lutw.  Reg.  Cas.  5. 

As  to  the  other  point,  the  view  suggested  by  the  lord  chief  justice  is 
evidently  the  correct  interpretation  of  the  forty-fourth  section.  The  ap- 
pellant must  be  a  party  interested  in  the  appeal.  [Wilde,  C.  J.  This 
manifestly  shows  the  necessity  of  the  provision  as  to  the  endorsement. 
Williams,  J.  The  forty-second  section  directs  the  revising  barrister  to 
deliver  the  statement  «  with  such  endorsement  thereon,  to  the  said  ap» 
peUantj*  &c. ;  treating  him  as  a  person  present.]  Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court. 

In  this  case,  the  court  is  of  opinion  that  the  appeal  does  not  come 
before  it  under  such  circumstances  as  to  bring  it  within  its  jurisdiction. 

It  appeared  that  John  Graves,  the  voter,  lived  at  such  a  distance  from 
the  nearest  post-town  as  to  be  out  of  the  regular  delivery ;  that  it  is  the 
practice  of  the  postmaster  and  letter-carriers  in  the  district  in  question, 
where  the  parties  to  whom  letters  are  addressed  are  known  to  them,  to 
leave  such  letters  at  the  public-houses  or  other  places  in  the  post-town 
generally  ^frequented  by  them  on  market-days  or  occasional  visits,  .^  go 
and,  if  they  are  not  known,  to  let  the  letters  remain  for  a  certain  ^ 
time  at  the  office,  and  then  return  them,  if  not  called  for,  to  the  dead- 
letter  office ;  and  that  the  letter  containing  the  notice  of  objection,  which 
was  posted  under  the  provisions  of  the  6  &;  7  Vict.  o.  18,  s.  100,  was  re- 
ceived from  the  post-office  by  a  relative  of  the  voter,  and  did  not  appear 
erer  to  have  reached  the  hands  of  the  party  himself. 
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When  the  appeal  was  tendered  to  the  master,  pnrsnant  to  the  sixij- 
second  section  of  the  statute,  it  had  not  the  endorsement  signed  hj  the 
revising  barrister,  as  required  by  the  forty-second  section,  to  which  I 
will  hereafter  more  particularly  refer.  Accordingly,  on  the  fifth  day  of 
the  last  term,  that  defect  having  in  the  mean  time  been  supplied,  appli- 
cation was  made  to  the  court  to  direct  the  master  then  to  receive  and 
enter  it.  To  this  application  the  court  acceded,  without  expressing  any 
opinion  as  to  the  appellant's  right,  under  these  circumstances,  to  have 
his  appeal  heard. 

Upon  the  case  being  called  on  in  its  turn,  it  was  objected  by  Mr.  (7o<?i- 
ftum,  on  the  part  of  the  respondent,  that  the  appellant  was  not  entitled 
to  be  heard.     The  objection  was  founded  upon  the  forty-second  section 
of  the  statute.     The  forty-first  section  gives  particular  directions  as  to 
the  conduct  to  be  observed  by  the  revising  barrister  on  the  hearing  of 
matters  before  him.     The  forty-second  section  then  proceeds  to  enact 
"  that  it  shall  be  lawful  for  any  person  who,  under  the  provisions  here- 
inbefore contained,  shall  have  made  any  claim  to  have  his  name  inserted 
in  any  list,  or  made  any  objection  to  any  other  person  as  not  entitled  to 
have  his  name  inserted  in  any  list,  or  whose  name  shall  have  been  ex- 
punged from  any  list,  and  who,  in  any  such  case,  shall  be  aggrieved  by, 
or  dissatisfied  with,  any  decbion  of  any  revising  barrister  on  any  point 
•Q^l     ^^  '*^  material  to  *the  result  of  such  case,  either  himself,  or  by 
''     some  person  on  his  behalf,  to  give  to  the  revising  barrister,  in 
court,  before  the  rising  of  the  said  court,  on  the  same  day  on  which  such 
decision  shall  have  been  pronounced,  a  notice  in  writing  that  he  is  desir- 
ous to  appeal,  and,  in  such  notice,  shall  shortly  state  the  decision  against 
which  he  desires  to  appeal."     It  then  provides  for  the  statement  of  a 
case  by  the  barrister,  which  he  is  to  read  to  the  appellant  in  open  court, 
and  then  and  there  sign ;  «  and  the  said  appellant,  or  some  one  on  his 
behalf,  shall,  at  the  end  of  the  said  statement,  make  a  declaration,  in  writ- 
ing, under  his  hand,  to  the  following  effect ;  that  is  to  say :  <  I  appeal 
from  this  decision;'  and  the  said  barrister  shall  then  endorse  upon  every 
such  statement  the  name  of  the  county  and  polling  district,  or  city  and 
borough,  and  of  the  parish  or  township  to  which  the  same  shall  relate, 
and  also  the  Christian  name  and  surname  and  place  of  abode  of  the  ap- 
pellant and  of  the  respondent  in  the  matter  of  the  said  appeal,  and  thall 
uign  and  date  9uch  endorsement ;  and  the  said  barrister  shall  delver  such 
statement  with  9uch  endorsement  thereon^  to  the  said  appellant,  to  be  by 
him  transmitted  to  her  majesty's  Court  of  Common  Pleas  at  Westminster, 
in  the  manner  hereinafter  mentioned,"  &c.     The  sixtieth  section  enacts 
(<  that  all  appeals  or  matters  of  appeal  from  or  in  respect  of  any  decision 
of  any  revising  barrister,  entertained  in  manner  hereinbefore  mentioned^ 
shall  be  prosecuted,  heard,  and  determined  in  and  by  her  majesty's 
Court  of  Common  Pleas  at  Westminster,  according  to  the  ordinary  rules 
and  practice  of  that  court  with  respect  to  special  cases,  so  far  as  the 
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flame  may  be  applicable  and  not  inconsistent  with  the  provisions  of  this 
acty  or  in  sach  manner  and  form,  and  subject  to  such  rul^s  and  regula- 
tions, as  the  said  court,  from  time  to  time,  bj  any  rule  or  order  made 
for  regulating  the  practice  and  proceedings  in  such  appeals,  shall  order 
*aud  direct."  Then  comes  the  sixty-second  section,  which  enacts  r-^g^ 
«<  that  every  appellant  who  shall  attend  to  proseeute  his  appeal,  ^ 
shall,  within  the  first  four  days  in  the  Michaelmas  term  next  after  the 
decision  to  which  such  appeal  shall  relate,  transmit  to  the  masters  of  the 
said  Court  of  Common  Pleas  the  statement  in  writing  %o  iigned  hy  the 
said  revising  barrister  ae  aforesaid^  and  shall  also  therewith  give  or 
send  a  notice,  signed  by  him,  stating  therein  his  intention  to  prosecute 
the  said  appeal ;  and  the  said  appellant  shall  also  give  or  send  a  notice, 
signed  by  him,  to  the  respondent  in  the  said  appeal,  stating  his  said  in- 
tention duly  to  prosecute  such  appeal,  in  the  said  court ;  and  one  of  the 
masters  of  the  said  court,  to  be  nominated  for  that  purpose  by  the  lord 
chief  justice  of  the  said  court,  shall  forthwith  enter  every  appeal  of 
which  he  shall  have  received  due  notice  from  the  appellant  as  aforesaid, 
in  a  book  to  be  kept  by  him  for  that  purpose."  The  question  is,  whe- 
ther, no  endorsement,  signed  by  the  barrister,  having  been  made  upon  the 
case  at  the  time  it  was  brought  to  the  master  under  the  provisions  of 
the  sixty-second  section,  the  appellant  is  now  entitled  to  be  heard ;  or, 
in  other  words,  whether  sufficient  has  been  done  to  give  the  court  juris- 
diction to  entertain  the  appeal. 

My  brother  Maule  was  not  present  when  the  discussion  took  place : 
but  my  brothers  Cresswbll  and  Williams  and  myself  are  of  opinion, 
that,  to  make  the  appeal  eifectual,  and  to  enable  the  court  to  hear  it,  it 
is  essential  that  the  endorsement  should  be  signed  by  the  barrister.  It 
is  to  be  observed  that  the  whole  of  the  practice  on  the  subject  of  these 
appeals  depends  upon  the  statute  6  &  7  Vict.  c.  18  ;  and  it  is  extremely 
difficult  to  say  what  parts  of  its  provisions  are  obligatory,  and  what 
directory  only. 

It  has  been  insisted  on  the  part  of  the  appellant  that  the  objection 
does  not  properly  arise  here,  inasmuch  as  this  is  the  case  of  a  consoli- 
dated appeal.  The  only  sections  that  refer  to  the  mode  of  regulating 
consolidated  ^appeals  are  the  forty-fourth  and  forty-fifth,  which  ^^g^ 
do  not  contain  a  repetition  of  the  provisions  of  the  forty-second 
section.  The  forty-fourth  section  gives  power  to  the  barrister  to  con- 
f^olidate  cases  which  depend  upon  the  same  point  or  points  of  law ;  and 
enacts  <<  that  the  said  barrister  shall  in  such  case  state  in  writing  the 
cose,  and  his  decision  thereon,  in  manner  hereinbefore  mentioned :"  and 
the  forty- fifth  section  enacts,  <<that,  in  and  with  regard  to  every  such 
consolidated  appeal,  the  like  proceeding  shall  be  had  and  taken,  and 
the  like  rules  and  regulations  shall  apply,  as  in  the  case  of  any  other 
appeal  under  this  act."  That  embraces  the  whole  of  the  directions 
eontained  in  the  forty-second  section  as  to  the  mode  of  proceeding  ia 
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tlie  Cftse  of  a  single  appeal ;  for,  there  is  no  other  regulation  applicabb 
to  consolidated  appeals. 

Thb  answer  that  has  been  attempted  to  be  given  on  the  part  of  the 
appellant,  is,  that  the  directions  relating  to  single  appeab  do  not  applj 
to  consolidated  appeals,  because  they  are  not  repeated  in  sect.  45.  The 
coart,  however,  does  not  conceive  that  to  be  any  sufficient  answer ;  bat 
IB  of  opinion  that  the  general  reference  in  that  section  to  the  rules  and 
regulations  contained  in  sect.  42,  draws  down  to,  and  in  effect  embodies 
within  it,  all  the  rules  and  regulations  that  are  required  to  be  observed 
in  the  case  of  single  appeals.  And,  indeed,  the  observance  of  such 
regulations  seems  to  the  court  to  be  much  more  necessary  in  the  case  of 
consolidated  appeals  than  in  that  of  separate  and  individual  appeals. 
The  barrister's  signature  is  nowhere  required  as  an  authentication  of  the 
parties  to  the  appeal,  except  as  it  is  required  to  the  endorsement.  It 
18  true,  that,  in  practice,  it  is  usual  for  the  barrister  to  attest  by  bis 
irignature  the  identification  of  the  appellant  in  the  body  of  the  case :  but 
the  statute  only  requires  it  in  the  endorsement.  In  some  of  the  cases 
^961  ^^^^  htLve  come  before  us,  the  number  *of  parties  whose  interests 
are  affected  by  the  decision,  and  whose  appeals  are  consolidated, 
has  exceeded  100  :  it  is  manifestly  more  essential  in  such  cases  that  the 
barrister's  signature  should  authenticate  the  endorsement  of  a  consoli- 
dated appeal,  than  in  the  case  of  a  single  appellant.  The  only  question 
is,  whether  or  not  the  rules  and  regulations  contained  in  sect.  42  are 
so  brought  down  and  incorporated  in  sect.  45  as  to  apply  in  this  respect 
to  consolidated  appeals.  If  they  are,  unless  we  find  in  the  latter  section 
something  which,  in  direct  language,  or  by  necessary  implication,  dis- 
penses with  them  in  the  particular  now  under  consideration,  we  most 
hold  them  to  apply.  There  is  no  such  language,  nor  any  such  necessary 
implication. 

Upon  reference  to  sect.  42,  we  find,  that,  in  eyery  instance  where 
mention  is  made  of  any  dealing  with  the  case,  the  endorsement  is  care- 
fully mentioned  in  connection  with  it :  thus,  the  barrister,  having  drawn 
up  and  signed  the  case  in  open  court,  <<  shall  then  endorse,  &;c.,  and 
shall  sign  and  date  such  endorsement ;"  then,  he  is  to  deliver  the  case, 
c«  with  such  endorsement  thereon,"  to  the  appellant,  for  the  purpose  of 
its  being  transmitted  to  the  master ;  and  also  to  deliver  a  copy  ^(  witk 
such  endorsement  thereon,"  to  the  respondent.  It  is  for  the  purpose 
of  preventing  mistake  and  undue  practice  that  the  barrister  is  required 
to  do  most  of  the  things  that  are  intrusted  to  his  jurisdiction,  in  open 
court.  The  whole  language  of  the  section  seems  to  us  distinctly  to  im- 
port- that  the  signature  of  the  endorsement  by  the  barrister  is  to  precede 
the  entty  of  the  case;  and  that,  by  requiring  such  endorsement  to  be 
dated|  the  legislature  intended  to  insure  its  being  done  at  the  proper 
time.  Here,  the  case  appears  to  have  been  signed  by  the  barrister  on 
It^  19th  of  September;  and  ^e  endorsement  was  not  signed  until  after 
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the  QxpiratioB  of  the  firat  four  days  of  Michaelmas  torm*  We  therefore 
tibink  "^that  the  objection  that  hae  been  taken  to  our  authority  to  p^g- 
hear  the  appeal  is  ^ell  founded. 

There  is,  in  reality,  no  uardship  on  the  appellant  in  this  construction ; 
for,  as  he  is  made  the  medium  of  conveyance  of  the  case  to  the  master,, 
it  is  his  own  fault  if  he  does  not  take  care  that  it  is,  in  all  respects,  iu 
eonformity  with  the  act. 

Another  objection  arose  in  the  course  of  the  argument,  which  did  not 
receive  any  satisfactory  answer.  The  court  does  not  now  profess  to  give 
any  opinion  upon  it^  but  adverts  to  it  for  the  sake  of  caution, — that  the 
like  objection  may  for  the  future  be  avoided.  The  forty-second  section 
of  the  6  &  7  Viet.  c.  18,  enacts  ^<  that  it  shall  be  lawful  for  any  person 
who,  under  the  provisions  hereinbefore  contained,  shall  have  made  any 
claim  to  have  his  name  inserted  in  any  list,  or  made  any  objection  to 
any  other  person  as  not  entitled  to  have  his  name  inserted  in  any  list, 
or  whose  name  shall  have  been  expunged  from  any  list,  and  who  in  any 
such  case  shall  be  aggrieved  by,  or  dissatisfied  with,  any  decision  of  any 
revising  barrister  on  any  point  of  law  material  to  the  result  of  such  case, 
either  by  himself  or  by  some  person  on  his  behalf^  to  give  to  the  revising. 
barrister,  in  court,  before  the  rising  of  the  said  court,  on  the  same  day 
ou  which  such  decision  shall  have  been  pronounced,  a  notice  in  writing. 
that  he  is  desirous  to  appeal,"  &c. :  f^nd  then,  after  providing  for  the 
mode  of  stating  the  case,  the  elause  proceeds : — <(  and  the  said  appellant p 
or,  some  one  on  his  behalf ^  shall,  at  the  end  of  the  said  statement,  make 
a  declaration  in  writing  under  his  hand^  to  the  following  effect,  that  ia 
to  say,  <  I  appeal  from  this  decision,'  &c."  The  language  of  this  section 
is  somewhat  ambiguous.  But,  under  section  44, — as  if  to  show  more 
particularly  who  is  to  be  considered  as  the  appellant, — ^it  is  enacted, 
<«  that,  if  it  shall  appear  to  any  revising  barrister  that  the  *validi-  r^Qg 
ty  of  any  number  of  such  claims  or  objections  determined  by  him 
at  any  court  as  aforesaid,  depends,  and  has  been  decided  by  him,  upon 
the  same  point  or  points  of  law,  and  the  parties,  or  any  of  them,  ag« 
grieved  by  or  dissatisfied  with  his  decision  therecm,  shall  have  given  no- 
tice of  an  intention  to  appeal  therefrom,  it  shall  in  such  case  be  lawful 
for  the  said  barrister  to  declare  that  the  appeals  against  such  decision 
ought  to  be  consolidated,  and  the  said  barrister  shall  in  such  case  state 
in  writing  the  case,  and  his  decision  thereon,  in  manner  hereinbefore 
mentioned,  and  that  several  appeals  depend  upon  the  same  decision,  and 
ought  to  be  consolidated,  and  shall  read  such  statement,  and  sign  the 
same,  as  hereinbefore  mentioned ;  (a)  and  thereupon  it  shall  be  lawful 
for  the  said  barrister  to  name  any  person  interested^  and  consenting, 
for  and  on  behalf  of  himself  and  all  other  persons  in  like  manner  in- 
terested in  such  appeals^  to  be  the  appellant  or  respondent  respectively 
in  such  consolidated  appeal,  and  to  prosecute  or  answer  the  said  appeal, 

(a)  Section  42. 
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in  like  manner  as  anj  appellant  or  respondent  might  in  his  own  case, 
nnder  the  provisions  ff  this  act ;  and  the  penan  90  named  appellant  in 
such  consolidated  appeal,  or  eome  one  on  hie  behalf^  shall,  at  the  end  of 
the  said  statement,  make  and  sign  a  declaration  -in  the  form  or  to  ike 
effect  following,  that  is  to  say,  « I,  for  myself  and  on  behalf  of  all  the 
other  persons  who  are  interested  as  appellants  in  this  matter,  and  whose 
names  are  hereunder  written,  do  appeal  against  this  decision,  and  agree 
to  prosecute  the  appeal ;'  and  the  person  so  named  respondent  in  such 
consolidated  appeal,  or  some  one  on  his  behalf,  shall,  in  like  manner, 
make  and  sign  a  declaration  in  writing  in  the  form  or  to  the  effect  fol- 
lowing, that  is  to  say,  <  I,  for  myself  and  on  behalf  of  all  the  other  per- 
*d91  ^^^^  interested  as  respondents  in  this  ^matter,  and  whose  names 
are  hereunder  written,  do  agree  to  appear  and  answer  this  ap- 
peal ;'  and  the  name,  and,  where  necessary,  the  particulars  of  the  quali- 
fications, of  every  party  intended  to  be  joined  in  such  consolidated  ap- 
peal, shall  be  written  under  the  aforesaid  declaration  of  the  appellant 
or  respondent  respectively  to  which  they  may  respectively  refer,"  kz. 
So  that  the  barrister,  in  the  case  of  a  consolidated  appeal,  is  only  au- 
thorized to  require  this  declaration,  either  as  appellant  or  as  respondent, 
to  be  made  by  a  person  interested  in  the  appeal.  Now,  here,  instead 
of  the  declaration  of  the  appellant  being  signed  by  the  appellant  him- 
self, it  is — ^<  I,  on  behalf  of  John  Graves,  appeal  from  this  decision,'* 
not  following  the  language  of  the  statute ;  and,  when  he  comes  to  the 
consolidation,  the  same  party  declares,  not  <<  I,  for  myself,  &;c.,"  but, 
<<  I,  for  and  on  behalf  of  John  Graves  and  all  the  other  persons  who  are 
interested  as  appellants  in  this  matter,"  &;c.  And  so  in  like  manner 
the  declaration  of  the  respondent  varies  from  the  form  given  in  the  act : 
for,  it  says,  <<  I,  for  and  on  behalf  of  all  the  persons  interested  as  re- 
spondents in  this  matter,  and  whose  names  are  written  in  the  second 
schedule  hereunto  annexed,  do  agree  to  appear  and  answer  this  appeal:** 
and  this  is  signed  by  a  stranger.  It  may  be  argued,  that  the  revising 
barrister  has  no  right  to  sanction  an  appeal  unless  on  behalf  of  a  per- 
son interested,  and  that  we  must  assume  he  has  done  his  duty.  Whether, 
however,  this  objection  is  well  founded  or  not — and  the  court  does  not 
profess  to  give  any  opinion  upon  it — ^the  matter  is  at  all  events  so  doubt- 
ful as  to  make  it  desirable  for  the  future  to  avoid  the  difficulty. 

Appeal  dismissed. 
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CHARLES  ALLEN,*  Appellant,  EDWARD  GREENSILL, 

Re^pen^ent.    Jan.  25. 


A  notice  of  objection,  addreased  to  the  9b^l  Irt  A^  described  aa  his  place  of  abode  in  the 

borough  list,  was  left  at  his  office  in  B.   *l'hQ53flSc6  in  B.  was  not  the  voter *s  place  of  abod««, 

and  he  had  no  residence  in  A.  \,**y. 

The  revising  barrister  decided  that  the  notice  hft{l*'i}ot   been  given  to  or  left  at  the  place 

of  abode  of  the  voter  aa  stated  in   the  list,  \«HhiB  the  meaning  of  the  6  &  7  Vict 

c.  18,  s.  17:—  '•'       y 

Hiidt  that  his  decision  was  correct  y       , 

•      ••  • 

Thb  name  of  Edward  Greensill  was  inserted- j[^yAe  overseers  in  the 
list  of  persons  entitled  to  vote  in  the  election  oF;li  jnember  for  the 
borough  of  Bewdley,  in  respect  of  property  occupied* *iti,.the  hamlet  of 
Lower  Mitton,  as  follows : — 


•    • 


:." 


Chrtotian  Nam*  and 
Sumuae  of  each 
Voter  at  fiill  l«Dgth. 


Greensill,  Edward. 


Place  of  Abode. 


Lower  Mitton. 


Natnn  of  QnalUka- 
tion. 


Office  and  wharf. 


street,  Lane,  Ae.  where 
the  Property  Is  sliii- 


Lichfield  Street 


Charles  Allen,  whose  name  was  in  the  list  of  voters  for  the  borough 
of  Bewdley,  objected  to  the  name  of  Greensill  being  retained  in  the  said 
list  for  the  hamlet  of  Lower  Mitton. 

It  appeared  that  Greensill  formerly  had  a  house  at  Lower  Mitton,  in 
which  he  resided ;  but  that  he  had  left  that  house  for  several  yeaors ; 
and,  at  the  time  of  the  service  of  the  notice  of  objection  hereafter  men- 
tioned, he  resided  at  Hartlebury,  in  the  county  of  Stafford,  which  is  not 
within  the  said  hamlet  of  Lower  Mitton.  He  had  never  resided  at  the 
office  and  wharf  in  Lichfield  Street.  A  notice  of  objection,  duly  signed 
by  Allen,  addressed  to  <^  Edward  Greensill,  Lower  Mitton,"  was  left 
on  the  25th  of  August  last  at  the  said  office  and  wharf  in  Lichfield 
Street. 

Under  these  circumstances,  it  was  contended  on  "^behalf  of    r^i^-tM 
Greensill,  that  the  objector  had  not  complied  with  the  provi-     ^ 
sions  of  the  seventeenth  section  of  the  6  &  7  Vict.  c.  18,  the  notice  of 
objection  not  having  been  given  to  Greensill  himself,  or  left  at  his  place 
of  abode,  as  stated  in  the  said  list. 

On  behalf  of  Allen,  it  was  contended,  that,  as  Greensill  had  not  in 
faiCt  any  place  of  abode  at  Lower  Mitton,  as  described  in  the  said  list, 
the  qualifying  property,  which  was  there  situate,  must  be  deemed  to  be 
his  place  of  abode ;  and  that  no  other  service  could  in  this  case  have 
been  effected,  and  therefore  such  service  of  the  notice  was  sufficient. 

The  revising  barrister  decided  that  such  notice  had  not  been  given  to^ 
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or  left  at  the  place  of  abode  of,  Qreensill  as  stated  in  the  said  list,  within 
the  meaning  of  sect.  17,  and  that  the  objectcAr  -might  in  this  case  have 
complied  with  that  section  by  sending  a  notice*'by  post,  addressed  to 
Greensill  at  his  place  of  abode  as  stated  In^.th^  said  list,  or  by  serving 
such  notice  on  him  personally :  and  l^e^ accordingly  retained  the  name 
of  Greensill  on  the  said  list.  And^'^^  the  application  of  Greensill, 
the  barrister  altered  the  descriptii>n'.of  his  place  of  abode  in  the  list,  to 
«  Hartlebury .  * '  . ..  *•  :\ ' ' 

Greensill,  on  the  bapristbc'^  deciding  that  the  notice  of  objection 
was  not  duly  served,  del^Uned  going  into  evidence  in  support  of  his 
qualification.  •'\\\  ** 

The  question  frf;^Sle  opinion  of  the  court,  is,  whether,  under  the  cir- 
cumstances ab^Q  "mentioned,  the  said  notice  of  objection  was  duly 
Served  on  pj^^itsill.  If  the  court  shall  be  of  opinion  that  such  notice 
was  not  du\y  'served,  the  list  is  to  stand  without  amendment.  But,  if 
the  court  be' of  a  contrary  opinion,  the  said  list  is  to  be  amended,  by 
expunging  therefrom  the  name  of  the  respondent — unless  the  court 
shall  think  themselves  precluded  from  so  doing,  by  the  circumstance  of 
*1021  ^^^  ^barrister's  having  decided  that  the  notice  was  not  duly 
served,  and  consequently  that  Greensill  was  not  bound  to  prove 
his  qualification,  which  he  might  perhaps  have  established,  provided  the 
barrister  had  held  that  the  notice  was  duly  served,  and  that  he  was 
bound  to  prove  his  qualification. 

W.  Alexander,  for  the  appellant.  The  seventeenth  section  of  the 
6  &  7  Vict.  c.  18,(a)  in  express  terms  directs  that  the  notice  of  objection 
shall  be  given  to  the  voter,  or  left  at  his  place  of  abode  an  described  in 
the  list.  [Cresswell,  J.  The  service  was  neither  at  the  place  to  which 
the  notice  was  addressed,  nor  at  the  true  place  of  abode.]  The  main 
object  of  the  act  was,  to  insure  the  notice  coming  to  the  hands  of  the 
party.  If  this  had  been  sent  by  post,  it  would  have  been  delivered  as 
this  has  been.  [Cresswell,  J.  That  may  be  so :  but  then  you  would 
have  had  a  statutable  delivery.]  There  is  nothing  in  the  case  to  show 
that  the  office  and  wharf  in  Lichfield  Street  are  not  in  Lower  Mitton. 
[Cresswell,  J.  The  case  states  that  Greensill  had  for  many  years 
ceased  to  reside  in  Lower  Mitton.  If,  therefore,  the  office  and  wharf  in 
Lichfield  Street  were  in  Lower  Mitton,  that  is  not  his  place  of  abode.^ 
That  being  so,  it  must  be  assumed  that  the  qualifying  property  was  his 
place  of  abode.  [Cresswell,  J.  The  list  describes  an  uncertain  place 
in  Lower  Mitton.  Did  the  overseers  mean  that  the  office  and  wharf 
in  Lichfield  Street  were  in  Lower  Mitton  ?  If  they  did,  that  is  the 
party's  place  of  abode  as  described  in  the  list.]  In  Bishop,  <^PI^*> 
Helps,  resp.,  2  Man.  Gr.  &  S.  52,  Maule,  J.,  intimates  that  sending  a 
notice  by  the  post  addressed  to  the  voter's  actual  place  of  abode,  would 
not  do.    [Cresswell,  J.    Suppose  we  are  of  opinion,  that,  in  point  of 

(a}  Ante,  p.  11. 
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faet^  this  ^notice  was  left  at  the  place  of  abode  as  described  in    p^^  e.e^ 
the  list — the  place  the  overseers  meant  to  describe  as  the  place 
of  abode;  the  barrister  having  found  otherwise,  we  cannot  interfere 
with  his  conclusion  o£  fact]    It  is  not  a  conclusion  of  fact :  it  is  his 
opinion  upon  the  construction  of  the  act  of  parliament. 

Whitmorey  for  the  respondent.  The  statute  gives  an  objector  three 
modes  of  serving  his  notice — personally — at  the  place  of  abode  as 
described  in  the  list— -or  by  post,  <<  directed  to  the  person  to  whom  the 
same  shall  be  sent,  at  his  place  of  abode  as  described  in  the  said  list  of 
Toter8.**(a)  The  appellant  might  here  have  served  the  notice  personally^ 
or  he  might  have  posted  it,  directed  to  the  voter  at  (« Lower  Mitton/' 
The  revising  barrister  having  found  that  Qreensill  had  for  many  years 
ceased  to  reside  at  Lower  Mitton,  and  that  the  notice  had  not  been  left 
at  his  place  of  abode  as  stated  in  the  list,  the  court  are  precluded  by 
section  65,  (&)  from  interfering  with  his  conclusion. 

Alexander^  in  reply.  The  seventeenth  section  does  not  in  term$  pro- 
vide for  personal  service.(c)  The  whole  statement  of  this  case  shows 
that  the  barrister  intended  to  reserve  to  the  court  a  question  of  law 
upon  the  construction  of  the  act.  The  service  here  was  at  the  construc- 
tive abode  of  the  voter.  Cur,  adv,  vult, 

♦Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court.  r*104 

The  question  in  this  case  arises  upon  the  service  of  the  notice 
of  objection.  It  appears  that  a  person  named  Allen  objected  to  the 
name  of  Qreensill  being  retained  upon  the  list  of  voters  for  the  borough 
of  Bewdley.  This  notice  of  objection  was  left  at  an  office  in  Lichfield 
Street,  which  the  case  distinctly  states  not  to  be  the  residence  of  the 
claimant.  Now,  the  act  of  Victoria  requires  the  notice  to  be  served 
personally  or  at  the  place  of  abode  of  the  party,  as  stated  in  tho  list,  {d) 
or  by  transmitting  it  through  the  post,  as  provided  for  by  sect.  100. 
The  validity  of  this  notice,  therefore,  depends  upon  its  service  at  Green- 
sill's  residence.  On  the  part  of  the  appellant,  it  was  insisted,  that, 
though  the  place  at  which  the  alleged  service  took  place  was  not  in  fact 
the  voter's  place  of  abode,  it  must  for  this  purpose  be  so  considered. 
Grreensill's  place  of  abode  is  described  in  the  list  of  voters  to  be  <<  Lower 
Mitton."  It  appears  from  the  case,  that,  though  his  residjence  once 
was  at  Lower  Mitton,  it  had  ceased  to  be  so  for  several  years.  The 
statement  on  the  list  that  Lower  Mitton  was  his  place  of  abode,  was 
the  mistake  of  the  overseers.  It  was  contended,  that,  as  Greensill  had 
no  place  of  abode  in  Lower  Mitton,  the  qualifying  property,  which  was 

(a)  Section  100. 

(6)  Which  enacts,  **  that  no  appeal  or  notice  of  appeal  under  this  act  shall  be  received 
or  allowed  against  any  decision  of  any  revising  harrister  upon  any  question  of  fact  only,  ui 
upon  the  admissibility  or  effect  of  any  evidence  or  admisflion  adduced  or  made  in  any  oaiP 
io  establish  any  noatter  of  ftct  ODiy.** 

(f)  Vide  ante,  p.  11,  n.  (a). 

(iQ  Ante,  p.  11. 
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there  situate,  most  be  deemed  to  be  his  place  of  abode,  and  therefore 
that  a  service  there  was  sufficient.  But  the  case  expressly  finds  that 
Greensill  had  never  resided  at  the  office  in  Lichfield  Street.  The  ques- 
tion therefore  is,  whether,  if  the  overseers  state  in  the  list  a  place  of 
abode  which  is  incorrect,  the  rights  of  the  voter  are  to  be  affected  by  a 
blunder  which  it  is  no  part  of  his  duty  to  correct,  and  in  a  matter  over 
*1051  ^^^^^  ^^  ^^  ^^  control.  When  the  statute  prescribes  the  '^duty 
of  the  objectbr  in  the  service  of  the  notice,  it  gives  him  the  choice 
of  three  modes.  If  he  chooses  to  select  service  at  the  place  of  abode 
as  described  in  the  list,  he  must  take  the  risk  of  its  turning  out  not  to 
be  the  true  place  of  abode.  He  may  always  guard  himself  against  mis- 
takes by  a  personal  service,  or  by  sending  the  notice  by  post.  In  this 
case,  therefore,  as  the  revising  barrister  has  found  distinctly  that  the 
office  in  Lichfield  Street  is  not  the  place  of  abode  of  Greensill,  and  that 
he  has  no  residencein  Lower  Mitton,  we  think  the  decision  was  correct 
in  point  of  law,  and  must  be  affirmed.  Decision  affirmed. 


Borough  of  Brecon. 

AYTHAN  POWELL,  Appellant,  LEMUEL  PRICE,  Respondent. 

Jan.  25. 

A.  occupied  a  shop,  which,  together  with  a  house  and  other  premises,  alao  occupied  by  hun, 
constituted  a  sufficient  qualification  in  point  of  value,  but  neither  being  sufficient  alon<*. 
The  shop  was  separated  from  the  rest  of  the  premises  by  a  3rard,  in  the  exclusive  oocupa« 
tjon  of  A.,  but  there  was  no  complete  curtilage  or  fence  surrounding  the  whole,  the  yard 
being  approached  by  a  passage  at  tlie  side  of  the  shop,  open  to  the  street,  which  was  aliH) 
the  property  of  A.,  but  used  by  the  tenant  of  the  adjoining  house  in  common  with  him:— 
Held^  that  the  shop  could  not  be  joined  with  the  other  premises,  so  as  to  constitute  one 
entire  qualification,  under  the  statute  2  W.  4,  c.  45,  s.  27. 

Lemuel  Price  objected  to  the  name  of  Aythan  Powell  being  retained 
on  the  list  of  voters  for  the  borough  of  Brecon,  on  the  ground  that  a 
shop,  of  which  Powell  was  owner  and  occupier,  could  not  be  joined  with 
a  house,  bakehouse,  and  garden,  of  which  he  was  also  the  owner  and 
occupier,  so  as  to  constitute  one  entire  qualification,  within  the  meaning 
of  the  statute  2  W.  4,  c.  45,  s.  27 ;  neither  the  last-mentioned  premises 
*1061  *^^^h^u^  ^^^  shop,  nor  the  shop  without  the  last-mentioned  pre- 
mises, being  of  the  clear  yearly  value  of  lOZ.,  but  the  said  last* 
mentioned  premises  and  shop  together  being  of  that  value. 

The  shop  in  question  fronts  a  street  called  Mill  Street ;  the  house^ 
bakehouse,  and  garden  in  question,  are  at  the  back  of  the  shop,  and  are 
separated  from  it,  by  a  yard,  in  manner  after  mentioned. 

The  accompanying  plan  was  annexed  to,  and  to  be  considered  part 
of,  the  case. 

The  voter  is  a  baker ;  the  shop  and  bakehouse  are  used  by  him  in  hjs 
business,  and  the  house  is  his  dwelling-house. 
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•PlAS  op  THB  PREMI8B8.  [*10T 

The  part*  dark-tinted  are  the  premuei  in  the  oecup<aion  of 
the  appellant. 


Ob  its  right,  the  shop  is  contiguous  to  a  bonse,  also  fronting  the 
street :  this  honee  is  in  the  occnpation  of  a  Mr.  Watkins,  and  is  not  the 
property  of  the  roter.  On  its  left,  the  shop  is  separated  by  a  passage 
from  the  next  honse  to  it  fronting  the  street  on  that  side.  The  last- 
mentioned  hoose  is  the  property  of  the  voter,  bnt  in  the  occnpation  of 
his  tenant.  At  the  farthest  end  of  the  passage  from  the  street,  and 
contignona  to,  and  at  right  angles  with  the  last-mentioned  honse,  is 
another  bonse  also  the  property  of  the  voter,  but  in  the  occnpation  of 
Another  tenant  of  the  voter.  This  house  is  contignons  to,  and  in  the 
same  line  with,  the  bonse  and  bakehouse,  which  constitute  part  of  the 
voter's  alleged  qualification.     Ifearly  at  the  farthest  end  of  this  passage 

a2 
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from  the  street,  to  the  left  hand  on  passing  from  the  street,  and  at  right 
angles  with  the  passage,  is  the  yard  before  mentioned. 

This  yard  lies  between  the  fronts  of  the  voter's  house  and  bakehouse 
on  the  one  hand,  and  the  backs  of  the  voter's  shop  and  Mr.  Watkins's 
house  on  the  other. 

The  passage  and  the  yard  are  the  property  of  the  voter.  The  voter's 
tenant,  who  occupies  the  house  contiguous  to  that  of  the  voter,  is  the 
*1081  ^^^7  person  who  ^has  a  right  of  way  along  the  passage ;  and 
^    the  voter  has  the  exclusive  use  of  the  yard. 

The  passage  is  five  feet  wide,  and  the  yard  is  eight  feet  wide.  The 
shop  has  a  front  door  opening  to  the  street,  and  a  back  door  opening  to 
the  yard.  The  voter's  house  and  bakehouse  have  front  doors  opening 
to  the  yard.  The  front  door  of  the  voter's  house  is  opposite  to  the  back 
door  of  his  shop.  The  voter  passes  from  his  house  and  bakehouse  to  his 
shop,  by  crossing  the  yard,  and  without  going  either  into  the  street  or 
the  passage. 

The  shop  is  not  contiguous  to  the  house  and  bakehouse ;  nor  is  it  con- 
nected with  them  by  any  intermediate  building,  fence,  or  other  matter 
than  the  soil  of  the  said  yard. 

There  is  a  connection  between  the  bakehouse  and  Mr.  Watkins's 
house,  by  means  of  a  door-way  which  runs  across  the  yard,  and  is  let 
into  the  bakehouse  on  the  one  hand,  and  Mr.  Watkins's  house  on  the 
other.  This  door-way  leads  to  the  piggery,  garden,  and  other  conve- 
niences, in  the  occupation  of  the  voter. 

The  revising  barrister  decided  that  the  shop  could  not  be  joined  with 
the  other  premises  in  the  occupation  of  the  voter,  so  as  to  constitute  one 
entire  qualification :  and  the  name  of  Aythan  Powell  was  accordingly 
expunged  from  the  said  list  of  voters. 

If  the  court  is  of  opinion  that  the  above  decision  was  erroneous,  the 
name  of  Aythan  Powell  is  to  be  restored  to  the  said  list. 

Kinglakej  Serjt.,  for  the  appellant.  The  question  is,  whether,  under 
the  circumstances  stated  in  this  case,  the  shop  and  the  other  premises 
occupied  by  Powell  can  be  joined  together  so  as  to  constitute  one  entire 
4c-«  QQ-i  qualification,  within  the  2  W.  4,  c.  45,  s.  27.  The  case  of  *Devh 
-"  hurst^  app.,  Fielden,  resp.,  7  M.  &  G.  182,  8  Scott,  N.  R.  1018, 
1  Lutw.  Reg.  Gas.  274,  having  decided  that  two  distinct  buildings  can-> 
not  be  joined  together  in  order  to  constitute  a  borough  qualification 
under  that  section,  it  becomes  important  on  the  present  occasion  to  see 
irhether,  calling  in  aid  the  doctrine  of  curtilage,  the  whole  of  these 
premises  may  not  be  considered  as  part  of  the  dwelling-house.  In  Ros* 
sell  on  Grimes,  3d  edit.  vol.  i.  p.  798,  it  is  said,  that  <<  The  mansion  or 
dwelling-house  in  which  burglary  might  be  committed,  was  held  for- 
merly to  include  the  outhouses,  such  as  warehouses,  bams,  stables,  cow* 
houses,  or  dairyhouses,  though  not  under  the  same  roof,  or  joining 
contiguous  to  the  dwelling-house,  provided  they  were  parcel  ther^ 
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of«(a)  And  any  oathouse  within  the  euartilagey  or  «ame  common  fence,  as 
the  mansion  Ueelf,  was  considered  to  be  parcel  of  the  mansion,  upon  the 
ground  that  the  capital  house  protected  and  privileged  all  its  branches 
and  appurtenants,  if  within  the  curtilage  or  homestall."(&)  The  law  as 
to  burglary  has,  in  this  respect,  been  altered  by  the  7  &  8  G.  4,  c.  29, 
s.  18,  which  enacts,  « that  no  building,  although  within  the  same  cur- 
tilage with  the  dwelling-house,  and  occupied  therewith,  shall  be  deemed 
to  be  part  of  such  dwelling-house  for  the  purpose  of  burglary,  unless 
there  shall  be  a  communication  between  such  building  and  dwelling* 
house,  either  immediate,  or  by  means  of  a  covered  and  enclosed  passage 
leading  from  the  one  to  the  other."  The  common  law  doctrine,  how- 
ever, will  still  govern  the  construction  of  the  2  W.  4,  c.  45,  s.  27.  In 
Rex  V.  Haneook^  R.  &;  R.  C.  G.  170,  it  was  held,  that  a  building  within 
the  same  fence  as  the  dwelling-house,  ^and  used  with  it  as  parcel  r^ii  a 
of  the  dwelling-house,  though  it  has  no  internal  communication 
with  the  house,  but  through  an  open  passage,  is  parcel  of  the  dwelling- 
house  ;  and  it  is  equally  so,  though  used  partly  for  the  separate  business 
of  the  occupier  of  the  dwelling-house,  and  partly  for  a  business  in  which 
he  has  a  partner.  So,  in  Rex  v.  Chalking^  R.  &  R.  G.  G.  834,  the 
prosecutor's  house  was  at  the  corner  of  a  street,  and  adjoining  thereto 
was  a  workshop,  beyond  which  a  stable  and  eoach-house  adjoined :  all 
were  used  with  the  house,  and  had  doors  opening  into  a  yard  belonging 
to  the  house,  which  yard  was  surrounded  by  adjoining  buildings,  &c.,  so 
as  to  be  altogether  an  enclosed  yard:  the  workshop  had  no  internal 
communication  with  the  house,  and  it  had  a  door  opening  into  the  street : 
its  roof  was  higher  than  that  of  the  dwelling-house.  The  street-door  of 
the  workshop  was  broken  open  in  the  night;  and,  upon  an  indictment 
for  burglary,  and  conviction,  the  judges  held  that  the  workshop  was 
parcel  of  the  dwelling-house,  and  the  conviction  right.  In  Rex  v.  Clay- 
buruy  R.  &;  R.  G.  G.  860,  the  prisoner  broke  into  a  goose-house,  opening 
into  the  prosecutor's  yard,  into  which  his  house  also  opened ;  the  yard 
was  surrounded  partly  by  other  buildings  of  the  homestead,  and  partly 
by  a  wall :  some  of  the  buildings  had  doors  opening  backwards ;  and 
there  was  a  gate  in  one  part  of  the  wall,  opening  upon  a  road :  the 
goose-house  was  held  to  be  part  of  the  dwelling-house.  In  Rex  v.  West- 
woody  R.  k  R.  G.  C.  495,  it  was  held,  that  a  building  separated  from 
the  dwelling-house  by  a  public  road,  however  narrow,  will  not  be  parcel 
of  the  dwelling-house,  if  there  is  no  common  fence  or  roof  to  connect 
them,  though  it  be  held  by  the  same  tenure,  and  though  some  of  the 
offices  necessary  to  the  dwelling-house  adjoin  it,  and  though  there  be  an 
^awning  extending  from  it  to  the  dwelling-house.  That  was  the  rn^wy 
ease  of  a  public  footway  or  passage.    In  Rex  v.  WaUer9y  Moody,    ^ 

(a)  a  Inst  64,  1  Hale,  558,  Sum.  82,  1  Hawk.  P.  C.  o.  38,  s.  21,  4  BI.  Comm.  225. 
(6)  1  Hale,  558,  559, 1  Hawk.  P.  C.  c.  38,  i.  25,  4  Bl.  Comm.  225,  2  East,  P.  C.  o.  15, 4  10, 
p.  493. 
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C.  C.  13,  it  was  held,  that  an  outhouse  in  the  yard  of  a  dwelling-house, 
will  be  parcel  of  the  dwelling-house,  if  the  yard  is  enclosed,  though  the 
occupier  has  another  dwelling-house  opening  into  the  yard,  and  he  lets 
such  dwelling-house  with  certain  easements  in  the  yard.  The  yard  here, 
which  is  in  the  exclusive  occupation  of  Powell,  is  clearly  within  the  cur- 
tilage, according  to  these  cases.  The  only  possible  doubt  arises  from 
the  want  of  a  gate  or  fence  at  the  end  of  the  five-foot  passage :  that, 
however,  can  hardly  be  enough  to  destroy  the  general  character  of  the 
tenure.  A  stringent  application  of  the  doctrine  will  have  the  effect  of 
multiplying  questions  as  to  occupations  of  this  sort. 

Peacock^  for  the  respondent.  None  of  the  cases  cited  have  any 
bearing  upon  this.  In  all  of  them,  the  building  as  to  which  the  offence 
was  charged,  was  within  the  curtilage  or  boundary  fence ;  there  was  an 
entire  and  perfect  enclosure.  Here,  however,  the  yard  is  open  to  the 
public  street.  In  4  Blackstone's  Commentaries,  p.  224,  speaking  of 
burglary,  it  is  said :  « It  must  be,  according  to  Sir  Edward  Coke's  defi- 
nition, in  a  mansion-house ;  and,  therefore,  to  account  for  the  reason 
why  breaking  open  a  church  is  burglary,  as  it  undoubtedly  is,  he  quaintly 
observes,  that  it  is  domus  marmonalis  Det.{a)  But  it  does  not  seem 
absolutely  necessary  that  it  should  in  all  cases  be  a  mansion-house;  for, 
it  may  also  be  committed  by  breaking  the  gates  or  walls  of  a  town  in 
the  night  ]{b)  though  that,  perhaps,  Sir  Edward  Coke  would  have  called 
112^1  the  mansion-house  of  the  garrison  or  "^corporation.  Spelman 
defines  burglary  to  be  <  noetuma  diruptio  alicujus  habitaculi^ 
vel  eccksicej  etiam  murorum  portarumve  hurgiy  ad  feloniam  perpetran- 
dam.*  And  therefore  we  may  safely  conclude,  that  the  requisite  of  its 
being  domus  marmonalis  is  only  in  the  burglary  of  a  private  house ; 
which  is  the  most  frequent,  and  in  which  it  is  indispensably  necessary 
to  form  its  guilt,  that  it  must  be  in  a  mansion  or  dwelling-house ;  for,  no 
distant  barn,  warehouse,  or  the  like,  are  under  the  same  privileges,  nor 
looked  upon  as  a  man's  castle  of  defence."  [Wildb,  C.  J.  Your 
argument  would  seem  to  exclude  the  stables,  in  estimating  the  value  of 
an  inn  for  this  purpose ;  for,  inn-yards  are  frequently  without  gates.] 
Dewhursty  &PP-9  Fielden^  resp.,  is  a  distinct  authority  to  show  that 
buildings  situate  like  these,  cannot  be  joined  for  the  purpose  of  making 
up  a  qualification.  [Wilde,  C.  J.  The  two  tenements  there,  were 
three  hundred  yards  apart,  with  premises  belonging  to  third  persons 
intervening.]  The  whole  must  be  within  the  curtilage.  [Wildb,  C.  J. 
Would  this  shop  pass  by  a  conveyance  or  a  devise  of  « the  house  I  now 
occupy,  with  the  appurtenances  ?"]  A  shop,  a  thing  corporeal,  cannot 
be  appurtenant  to  a  house.  In  Doe  d.  Parkin  v.  Parkin^  5  Taunt.  821, 
the  testator  devised  <<  all  his  messuages  in  T.,  and  then  in  his  own  occu- 
pation, with  the  appurtenances :"  he  had  two  messuages  in  T.,  of  which  he 
occupied  only  one ;  and  it  was  held  that  only  that  one  passed  by  the 

{a)  3  Inst  64.  (6)  Spelm.  Gloas.  tit  BurgUiry ,-  1  Hawk.  P  C.  103. 
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devise.  Here,  the  shop  was  capable  of  being  held  quite  distinct  from 
the  rest  of  the  premises.  It  is  like  a  man  occupying  a  dwelling-house 
on  one  side  of  a  street,  and  a  shop  on  the  other  side.  [Wilde,  C.  J. 
Would  it  have  made  any  difference,  if  the  passage  had  been  covered  ?] 
According  to  Rex  v.  Weatwoodj  it  would  not.  [Wildb,  C.  J.,  referred 
to  Hinehliffe  v.  The  Earl  of  *Ktnnaulj  6  Scott,  650,  where  r^ii o 
a  good  deal  of  discussion  took  place  as  to  what  will  pass  under 
the  word  «  appurtenances."]  (a) 

Kinglake^  Serjt.,  in  reply*  Taylor  v.  Clemsan^  2  Q.  B.  978,  is  an 
authority  to  show  that  under  the  word  <<  house"  will  pass  all  within  the 
curtilage  that  in  common  understanding  belongs  to  and  is  occupied  with 
the  house.  Here,  the  principal  subject-matter  of  occupation  is  the 
house :  a  building  used  with  it  by  the  occupier  for  the  purpose  of  his 
trade  must  necessarily  pass  by  the  term  house.  The  whole  would  be 
rated  together  under  the  description  of  the  party's  dwelling-house. 

Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  appellant  in  this  case  claimed  to  be  entitled  to  be  registered  in 
respect  of  the  occupation  of  premises  of  the  yearly  value  of  102., 
which  are  described  in  the  case  as  a  house,  shop,  bakehouse,  and  garden ; 
the  shop  being  detached  from  the  rest  of  the  premises  in  the  manner 
described  in  the  case,  and  in  the  plan  thereto  annexed :  and  the  question 
argued  before  us  was,  whether  that  shop,  which  was  essential  to  consti- 
tute the  value  necessary  to  confer  a  vote,  could  be  joined  with  the  rest 
of  the  premises,  and  considered  as  a  part  of  the  house.  Now,  the 
twenty-seventh  section  of  the  2  W.  4,  c.  45,  which  gives  the  right  of 
voting  in  respect  of  occupation  of  a  house,  does  not  define  the  term, 
but  leaves  it  to  be  determined  by  general  principles  of  law.  That  sec- 
tion provides  "  that,  in  every  city  or  borough  which  shall  return  a 
member  or  members  to  serve  in  any  future  parliament,  every  male 
person  of  full  age,  and  not  ^subject  to  any  legal  incapacity,  r^i  14 
•who  shall  occupy,  within  such  city  or  borough,  or  within  any 
place  sharing  in  the  election  for  such  city  or  borough,  as  owner  or 
tenant,  any  housfj  warehouse,  counting-house,  shop,  or  other  building, 
being  either  separately,  or  jointly  with  any  land  within  such  city, 
borough,  or  place,  occupied  therewith  by  him  as  owner,  or  occupied 
therewith  by  him  as  tenant  under  the  same  landlord,  of  the  clear  yearly 
Talue  of  not  less  than  lOZ.,  shall,  if  duly  registered  according  to  the 
provisions  hereinafter  contained,  be  entitled  to  vote,"  &c.  The  question 
is,  whether  this  shop  is  part  of  the  house  within  the  meaning  of  that 
section.  Now,  it  may  be  considered  as  quite  clear  that  «  by  the  grant 
of  a  messuage  or  house,  meesuagiumj  the  orchard,  garden,  and  curtilage 
do  pa8s."(6)    But  no  instance  can  be  shown  in  the  books,  where,  under 

(a)  See  DoetLCkmrnUr.  CoO!Mf,2  T.  R.  408. 
(6)  Ca  Litt  S  b;  and  leeCo.  Litt  56  b. 
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the  wofrd  <«  house,"  a  shop  sitaated  as  this  is  has  been  held  to  pass.  It 
could  not  pass  by  reason  of  its  being  within  the  curtilage ;  for,  there  is 
no  common  curtilage,  so  as  to  make  any  of  the  burglary  cases  applica- 
ble. If,  then,  this  shop  cannot,  either  within  any  of  the  civil  or 
criminal  cases,  be  included  within  and  considered  as  part  of  the  house, 
I  see  no  reason  why  we  should  give  a  larger  signification  to  the  word 
in  this  act.  If  the  occupation  of  two  adjoining  houses  would  not  con- 
stitute a  qualification,  why  should  premises  situate  like  these  ?  It  wi]l 
be  obsenred  that  there  is  nothing  to  separate  the  appellant's  yard  from 
Mill  Street.  Inasmuch,  therefore,  as  this  shop  would  not  pass  by  a 
conveyance  of  the  house,  with  its  appurtenances,  and  could  not  for  any 
purpose  be  considered  as  part  of  the  damus  mannonaliM  of  the  party, 
we  think  it  cannot  be  joined  with  it  for  the  purpose  of  making  up  a 
qualification,  and  therefore  that  the  decision  of  the  revising  barrister, 
holding  the  objection  to  the  vote  good,  must  be  affirmed. 

Decision  affirmed. 
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THOMAS  WOOLLETT,  on  Behalf  of  JOHN  LLWELLYN  and 
Eighty-three  Others,  (a)  Appellant,  HENllY  JOHN  DAVIS,  Re- 
epondent.    Feb.  1. 

In  a  notice  of  objection,  the  place  of  abode  of  the  objector  was  described  as  "  The  Oaks'* 
(without  the  addition  of  any  parish,  township,  or  other  district,)  **  on  the  register  of  voters 
for  the  parish  of  St.  W."  In  the  list  of  voters  for  the  parish  of  St  W.,  the  objector's  ptact 
of  abode  was  described  as  St  W^*'  and  his  qualifying  property  as  **  The  Oaks :"— * 

Hddj  that  the  description  was  insufficient,  and  could  not  be  aided  by  a  reference  to  the  list 
of  voters,  so  as  to  show  that  the  place  called  •*The  Oaks,*'  was  in  the  parish  of  St  W. ;  and 
that  tlie  objection  was  not  removed  by  the  finding  of  the  revising  barrister  that  the  plaoa 
referred  to  was  in  fact  in  the  parish  of  6t  W. 

James  Birch  objected  to  the  name  of  John  Llewellyn  being  retained 
in  the  list  of  voters  for  the  parish  of  Peterstone,  in  the  county  of  Mon- 
moath.  The  notice  of  objection  sent  to  Llewellyn  by  Birch,  was  as 
follows : — 

«<  I  hereby  giye  yon  notice,  that  I  object  to  yonr  name  being  retained 
in  the  Peterstone  list  of  Yoters  for  the  county  of  Monmouth.  Dated, 
this  22d  day  of  August,  1846.  (Signed)  <<  James  Birch, 

«  Of  <  The  Oaks'  on  the  register  of  voters 
for  the  parish  of  St.Woollo8." 

A  notice,  similarly  signed,  was  sent  by  Birch  to  the  overseers  of  the 
parish  of  Peterstone.  In  the  list  of  voters  for  the  parish  of  St.  Woollos, 
the  description  of  Birch  was  as  follows ; — 


Chrtotian  Noins  and 
SnnuuDM,  Ae. 

Plaosof  Abods. 

• 

Nature  of 
QusUflcatkm. 

Street,     LmM|    or 
other  like  Piece 
in   this    Parish, 
Ac 

Birch,  Jatnea 

St  WooUos. 

House      and 
Land  as    Occu- 
pier. 

The  Oaks. 

• 

♦It  was  objected,  on  the  part  of  the  voter,  that  the  place  of  r^i^A 
abode  of  Birch,  described  in  the  register,  as  St.  WooUos,  was  '- 
not  set  forth  in  the  notice  of  objection,  in  manner  and  form  required  by 
law,  inasmuch  as  it  did  not  appear  by  necessary  implication,  that  <<  The 
Oaks,"  mentioned  in  the  notice  of  objection  as  his  place  of  abodci  was 
in  the  parish  of  St.  WooUos,  or  where  it  was  situate. 

The  revising  barrister  decided  that  the  notice  of  objection  was  soffi- 
dent ;  and,  no  evidence  having  been  offered  in  support  of  the  vote 
of  Llewellyn,  he  expunged  his  name  from  the  Ust  of  voters. 

(a)  See  ^onti^  spp^  WboBttt,  resp^  antd,  p.  86. 
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The  place  of  abode  of  the  objector  was  proved  to  be  <<  The  Oaks,"  in 
the  parish  of  St.  WooUos. 

The  question  for  the  opinion  of  the  court  is,  whether,  coupling  to- 
gether the  notice  of  objection  and  the  list  of  voters  for  the  parish  of 
St.  Woollos,  it  did  not  suflSciently  appear  that  the  place  called  <«  The 
Oaks,"  (stated  in  the  list  of  voters  to  be  the  house  occupied  by  Birch,) 
was  his  place  of  abode,  and  that  it  was  situate  in  the  parish  of  St. 
Woollos.  If  the  court  are  of  opinion  that  the  notice  was  sufficient,  the 
register  is  to  stand  without  correction ;  if  they  are  of  a  contrary  opinion, 
the  name  of  John  Llewellyn  is  to  be  inserted  in  the  list  of  voters  for  the 
parish  of  Feterstone. 

The  cases  of  eighty-three  other  persons,  objected  to  by  the  same  in- 
dividual upon  similar  notices,  were  consolidated  with  the  principal 
case. 

Cockbuniy  for  the  appellant.  The  objector  has  failed  to  comply  with 
the  directions  of  the  act.  By  the  seventh  section  of  the  6  &  7  Vict.  c. 
18,  the  notice  given  to  the  person  objected  to  is  to  be  according  to  the 
form  numbered  5  in  the  schedule  (A.),  or  to  the  like  effect ;  and  that  form 
requires  the  signature  of  the  objector,  with  his  place  of  abode,  and  a 
statement  that  he  is  on  the  register  of  voters  for  a  particular  parish. 
♦1171  ^^**  ^  meant  by  "  place  of  abode  ?"  Is  it  *enough  for  the 
objector  to  describe  himself,  as  here,  of  the  name  of  the  house 
he  resides  in,  without  any  local  or  territorial  description  ?  The  state- 
ment of  the  objector's  place  of  abode  is  required  for  the  purpose  of  iden- 
tification. Is  the  statement  here  sufficient  for  that  purpose?  In  order 
to  identify  the  party,  he  should  state  the  parish  in  which  he  resides,  or 
the  township :  Gadsby  app.,  Warburtotiy  resp.,  7  M.  &  G.  11,  8  Scott, 
N.  R.  775,  1  Lutw.  Reg.  Oas.  136.  He  is  bound  to  state  with  accu- 
racy his  place  of  abode,  and  that  he  is  on  a  list  of  voters  for  the  county. 
It  is  essential  that  the  objector's  place  of  abode  should  appear  without 
ambiguity ;  for,  if  the  objection  is  frivolous,  the  revising  barrister  may 
visit  him  with  costs. 

Keating,  for  the  respondent.  The  cases  of  KnowleSy  app..  Brooking^ 
resp.,  2  Man.  Or.  k  S.  226, 1  Lutw.  Reg.  Gas.  461,  and  WilU^  &PP-9 
Ady,  resp.,  2  Man.  Gr.  &  S.  246,  show  that  the  place  of  abode  of  the 
Ejector,  as  stated  in  the  notice,  need  not  be  the  same  as  that  annexed 
U\  his  name  in  the  list.  [Maule,  J.  Each  case  must  depend  upon  its 
own  circumstances. — Would  <<  The  Oaks,  Cheltenham,"  be  sufficient,  the 
parish  of  Cheltenham  containing  about  80,000  inhabitants  ?  Wildb,  G.  J. 
X>r,  St.  Pancras,  which  is  about  twenty-one  miles  in  circumference  T\ 
It  is  clear  that  the  parish  need  not  be  mentioned :  Gadtiby  app.,  War^ 
burton^  resp.,  decides  that.  [Cresswell,  J.  There  the  township  was 
stated.]  The  revising  barrister  has  found  that  the  notice  was  sufficient, 
that  the  party  was  not  misled  by  it,  and  that  <<  The  Oaks"  was  in  fact 
in  the  parish  of  St  Woollos.    [Wilds,  0.  J.    The  case  is  imperfectly 
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stated  in  this  respect.  The  real  question  is,  whether  the  place  of  abode 
of  the  objector  is  so  described  as  to  be  commonly  understood  to  mean 
"  The  Oaks,  in  the  parish  of  St.  Woollos."]  The  court  will  *not  p^-  -  « 
assume  inconvenience  and  uncertainty,  where  none  is  found.  ^ 
[Wilde,  G.  J.  The  mode  of  stating  the  question  for  the  court  induces 
me  to  doubt  whether  the  revising  barrister  meant  to  decide  that  the  de- 
scription was  sufficient.  Maule,  J.  He  seems  to  have  assumed  the 
opinion  of  the  minority,  in  the  case  of  Knawles,  ^PPm  Brooking^  resp., 
to  have  been  correct.  Consistently  with  the  decision  oi  that  case,  I 
think  the  notice  cannot  be  expanded  as  the  revising  barrister  has  done 
here.  It  might  be  sufficient  for  an  objector  to  describe  himself  as  of 
"  No.  833,  Strand,  London."  But  "  Manchester,"  "  Rose  Villa,"  "  The 
Oaks,"  and  such  like,  I  think  would  not  do.  The  statute  requires  a 
sufficient  address,  to  enable  the  party  to  be  found  and  identified.] 
JCnowleSy  app.,  Broohingy  resp.,  decides,  at  all  events,  that  the  place 
of  abode  is  required  for  the  purpose  of  information,  and  not  identifica- 
tion with  the  register.  MintoUj  app.,  Hinton^  resp.,  7  M.  &  0.  163, 
8  Scott,  N.  R.  995,  1  Lutw.  Reg.  Gas.  529,  is  quite  as  strong  a  case 
as  the  present.  There  the  name  of  the  objector  in  the  notice  difiered 
from  that  which  appeared  on  the  list ;  and  the  barrister  having  held  the 
notice  to  be  sufficient,  Tindal,  G.  J.,  said :  «  As  far  as  we  can  infer 
from  the  fact  of  the  revising  barrister  having  held  the  notice  sufficient, 
he  must  have  thought  that  the  name  could  be  commonly  understood." 
Assuming,  then,  that  this  is  a  question  of  fact,  the  court  cannot  arrive 
at  any  satisfactory  conclusion  as  the  case  at  present  stands. 

Cockhum^  in  reply.  Upon  the  facts  as  stated,  the  decision  of  the 
revising  barrister  clearly  cannot  be  upheld.  It  is  quite  clear  he  did  not 
decide  upon  the  supposed  notoriety  of  the  objector's  place  of  abode : 
the  conclusion  he  came  to  was  induced  by  coupling  the  description  in 
the  notice  with  that  which  appears  in  the  list  of  voters.  That  was 
wholly  unwarranted.  Cur.  adv*  vulL 

*  Wilde,  G.  J.,  now  delivered  the  judgment  of  the  court.  This  r<ii  i  o 
is  a  consolidated  appeal,  by  Thomas  WooUett,  against  the  de- 
cision of  the  revising  barrister  for  the  county  of  Monmouth,  under  the 
authority  of  which  several  names  were  struck  out  of  the  list  of  voters. 
The  question  presented  for  the  opinion  of  the  court  by  the  revising  bar- 
rister, although  not  very  accurately  stated,  in  substance  depends  upon  the 
construction  of  the  stat.  6  &  7  Vict.  o.  18,  s.  7.  By  that  section,  every 
person  objecting  to  the  name  of  any  other  person  being  retained  in  any 
list  of  voters  for  a  county,  is  required  to  give  notice  to  the  person  ob- 
jected to,  according  to  the  form  No.  5,  in  schedule  (A.),  «or  to  the  like 
effect."  The  form  referred  to  denotes  that  the  notice  is  to  contain  a 
statement  of  the  place  of  abode  of  the  objector,  and  also  of  the  name  of 
the  parish  in  which  the  objector  is  registered  as  a  voter.  By  this  enact- 
ment, the  legislature  plainly  intended  that  the  notice  to  be  given  should 
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iherein  8et  forth  all  the  requisite  particulars  to  inform  the  party  to 
whom  the  notice  was  to  be  given,  of  the  place  of  abode  of  the  objector. 
The  names  of  both  the  objector  and  the  person  objected  to,  connected 
with  this  appeal,  were  contained  in  the  list  of  voters  for  the  county  of 
Monmouth;  and  it  should  be  observed,  that  voters  for  counties,  in 
respect  of  property  qualifications,  are  not,  like  voters  for  boroughs^ 
restricted  as  to  the  place  of  their  residence.  Such  voters  are  registered 
in  the  parish  where  the  qualifying  property  is  locally  situated,  without 
regard  to  whether  the  voters  do  or  do  not  reside  in  that  parish.  The 
notice  in  the  present  case  stated  the  place  of  abode  of  the  objector  to  be 
at  <» The  Oaks,*'  without  any  more  particular  description;  but  added, 
that  the  objector  was  on  the  register  of  voters  for  the  parish  of  St. 
WooUos.  The  latter  statement,  as  before  observed,  imported  only  that 
♦1 201  *^®  property  qualification  of  the  objector  was  locally  situated  ♦with- 
in the  parish  of  St.  WooUos,  and  not  that  he  resided  in  that  parish. 
The  case  states  that  the  person  objected  to  attended  before  the  revising 
barrister,  and  declined  to  prove  his  qualification,  upon  the  ground  that 
the  objector  had  not  complied  with  the  statute,  by  stating  his  place  of 
abode  in  the  notice  served  by  him,  the  statement  in  the  notice  being  too 
general  to  be  available  as  a  statement  of  his  place  of  abode.  It  appears 
from  the  case,  that  it  was  conceded  before  the  barrister,  that  the  state- 
ment of  the  place  of  abode  contained  in  the  notice  was  of  itself  insuffi- 
cient; but  it  was  contended,  that,  as  the  notice  also  stated  that  the 
objector  was  registered  in  the  parish  of  St.  WooIIos,  the  party  receiving 
the  notice  might,  by  resorting  to  the  register,  have  learned  that  <<  The 
Oaks"  was  in  the  parish  of  St.  Woollos,  and  therefore  that  the  notice 
was  sufficient.  The  barrister  adopted  this  view  of  the  case,  and  held 
that  the  notice,  although  insufficient  in  itself,  yet  might  be  aided  by 
being  coupled  with  the  register;  and  that,  as  the  two  documents  so 
coupled  together  furnished  the  means  of  ascertaining  that  the  objector's 
place  of  abode  was  at  '^The  Oaks,  in  the  parish  of  St.  Woollos,"  there- 
fore the  notice  was  good,  and  sufficiently  conformed  to  the  statute. 

We  are  of  opinion  that  this  decision  was  wrong,  and  that  no  notice 
can  be  deemed  to  be  in  the  form  or  to  the  effect  required  by  the  statute, 
which  does  not  in  itself  contain  a  sufficient  statement  of  the  place  of 
abode.  We  think  that  it  is  contrary  to  the  meaning  and  intent  of  the 
legislature,  that  the  party  receiving  the  notice  should  be  compelled  to 
take  trouble,  and  to  resort  to  other  sources  than  the  notice  itself,(a)  in 
order  to  obtain  the  necessary  information  as  to  such  place  of  abode. 
The  appeal,  therefore,  must  be  allowed.  Decision  reversed. 

(a)  If  be  were,  i»  place  of  abode  need  appear  in  the  notice*,  an  it  would  be  supplied  bf 
tfi^  register. 
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BOYSON  and  Another  v.  GIBSON  and  Others.    Feb.  15. 

Tkc  31  St  section  of  the  3  &  4  W.  4,  c.  55,  enacts  that  the  sale  of  a  registered  ship  shall  be  by 
an  instrument  in  writing,  containing  a  recital  of  the  certificate  of  registry,  **  otherwise  such 
transier  shall  not  be  valid  or  efTecttial  for  any  purpose  whatisoever,  either  in  law  or  equity.** 
The  34th  section  provides  that  no  instrument  shall  be  valid  to  pass  the  property  in  a  ship, 
or  far  any  olher  purpomc^  until  such  bill  of  sale  shall  have  been  registered  by  the  proper 
ofiScer.  And  by  s.  35,  it  is  enacted,  tbat,  when  and  so  soon  as  the  instrument  shall  have 
been  registered,  it  shall  be  valid  and  etiectual  to  pass  the  property  thereby  intended  to  be 
transferred,  as  against  all  and  every  persons  whatsoever,  and  to  all  intents  and  purposes, 
except  as  against  such  subsequent  purchasers  and  mortgagees  who  shall  first  procure  an 
endorsement  on  tho  certificate  of  registry,  in  the  manner  thereinafter  mentioned. 

A  Britiali  ship  reguttered  under  this  act  was  conveyed  by  A.,  the  registered  owner,  to  B.,  (or 
a  valuable  consideration,  by  a  bill  of  sale  executed  before,  but  not  registered  until  aAer, 
tlie  bankruptcy  of  A. : — HeltL  that  B.  thereby  acquired  no  property  in  tlie  ship,  but  that  it 
passed  to  A.'8  assignees-^the  efiect  of  the  statute  being,  that,  until  registration,  every  dis- 
position by  tlie  act  of  tlie  vendor,  or  of  tlie  law,  is  as  efiectual  as  if  the  unregistered  deed 
liad  not  existed,  and  is  not  defeated  by  subsequent  registration,  whether  such  intermediate 
disposition  Iw  one  which  requires  registration,  and  is  registered^  or  one  which  does  not 
require  registration. 

Troyer,  for  a  schooner  called  The  Eliza  Jane  of  Cardiff.  Pleas,  not 
gallty,  and  not  possessed. 

♦The  following  case  was,  by  consent,  and  by  order  of  Colt-  ^^^^.^ 
MAN,  J.,  stated  for  the  opinion  of  the  court: —  ^ 

The  plaintiffs  are  merchants  in  London.  The  defendants  are  the 
assignees  of  William  Jones,  a  bankrupt,  who  before  and  at  the  time  of 
hid  bankruptcy  was  a  timber-dealer  at  Cardiff.  In  December,  1842, 
the  bankrupt  was  indebted  to  the  plaintiffs  in  the  sum  of  400^.  As  a 
Bccurity  for  the  said  debt^  on  the  21st  of  January,  1843,  the  bankrupt 
bond  fide  executed  to  the  plaintiffs  an  indenture  of  mortgage,  (prepared 
by  themselves,  and  by  them  forwarded  to  him  for  signature,)  of  the 
schooner  in  question,  of  which  the  following  is  a  copy: — 

<<Th]8  indenture,  made  the  21st  of  January,  1843,  between  W.  Jones, 
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of  Cardiff,  in  the  county  of  Glamorgan,  &c.,  of  the  one  part,  and  A. 
Bojson  and  J.  Hoyer,  of,  &c.,  merchants,  (the  plaintiffs,)  of  the  other 
part — witnesseth,  that,  for  and  in  consideration  ^f  the  snm  of  4002.  to 
the  said  W.  Jones  in  hand  paid  by  the  said  A.  Boyson  and  J.  Hoyer  at 
or  before  the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  the  said  W.  Jones  doth  hereby  acknowledge,  he  the  said  W. 
Jones  doth  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
said  A.  Boyson  and  J.  Hoyer,  their  executors,  &c.,  all  that  ship  or 

vessel,  called  the  Eliza  Jane,  whereof  is  master ^  and  now  lying  or 

being  in  the  port  of  Cardiff,  and  herein  particularly  mentioned  and  de- 
scribed ;  together  with  all  and  singular  the  masts,  sails,  yards,  anchors, 
cables,  ropes,  cords,  guns,  gunpowder,  ammunition,  small  arms,  tackle, 
apparel,  boats,  oars,  and  appurtenances  whatsoever,  to  the  said  ship  or 
vessel  belonging  or  in  any  wise  appertaining ;  which  said  ship  or  vessel 
has  been  duly  registered,  pursuant  to  act  of  parliament;  and  a  copy  of 
the  certificate  of  such  registry  is  as  follows: — 
:,c-fl  oQn  *'  Certificate  of  British  Registry. 

's  1842  I  ^^  ^  ^^  certify,  that,  in  pursuance  of  an  act  passed 
» Cardift*.  ' '  ^^  ^^^  fourth  year  of  the  reign  of  King  William  the  Fourth, 
intituled  An  act  far  the  registering  of  British  vessels^  W.  Jones,  of 
Cardiff,  in  the  county  of  Glamorgan,  timber-merchant,  having  made 
and  subscribed  the  declaration  required  by  the  said  act,  and  having  de- 
clared that  he  is  sole  owner  (in  the  proportion  specified  on  the  back 
hereof)  of  the  ship  or  vessel  called  the  Eliza  Jane,  of  Cardiff,  which  is 
of  the  burden  of  70  ^  tons,  and  whereof  David  Williams  is  master ; 
and  that  the  said  ship  or  vessel  was  built  at  Cardiff,  in  the  county  of 
Glamorgan,  in  the  year  1842,  as  appears  by  the  certificate  of  W.  Jones, 
the  builder,  dated  10th  February,  1842 ;  and  Thomas  Thomas,  surveyor, 
having  certified  to  us  that  the  said  ship  or  vessel  has  one  deck  and  two 
masts,  that  the  length  from  the  inner  part  of  the  main  stem  to  the  fore 
part  of  the  stem-post  aloft,  is,  56  feet,  2  tenths — ^the  breadth  in  mid- 
ships is  16  feet,  8  tenths — her  depth  in  hold  in  midships  is  10  feet,  2 
tenths — that  she  is  schooner  rigged,  with  a  standing  bowsprit — \&  square- 
sterned,  carvel  built — has  no  galleries — and  a  female  figure-head ;  and 
the  subscribing  owner  having  consented  and  agreed  to  the  above  descrip- 
tion, and  having  caused  sufficient  security  to  be  given,  as  is  required  by 
the  said  act ; — ^the  said  ship  or  vessel  called  the  Eliza  Jane  has  been 
duly  registered  at  the  port  of  Cardiff.  Certified,  under  our  hands,  at 
the  Custom-House  in  the  said  port  of  Cardiff,  this  28th  of  February, 

1842 

<H.  Sladbn,  Comptroller.' 

(Signed)    <  R.  Daw,  Collector. 

<  Admeasurement,  under  the  act  5  &  6  W.  4. 
« Tonnage,  P.  6,  S.  4,  W.  4,  835  tons. 
<No.  264.     Certificate  of  British  Registry.' 
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^Endorsed. 
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MamM  of  the  wrenl  Ovuera 
irlthln  mentioiMd. 

Number  of  SUxty'foarth  Shares  held 
by  each  Ownter. 

'William  Jonea.' 

Sixty-four. 
(Signed,)  » R.  Daw,  Collector. 

*  H.  Sladen,  Comptroller. 

«To  have  and  to  hold  the  said  sixty-four  full,  equal,  and  undivided 
sixty-fourth  parts  or  shares  of  the  said  ship  or  vessel  and  premises  here- 
by assigned,  or  intended  so  to  be,  from  and  by  the  said  William  Jones 
to  the  said  A.  Boyson  and  J.  Hoyer,  their  executors,  &c.,  to  and  for 
their  own  use  and  benefit ;  subject,  nevertheless,  to  the  proviso  for  re- 
demption hereinafter  contained  (that  is  to  say) — Provided  always,  and 
it  is  hereby  declared  and  agreed,  by  and  between  the  said  parties  to 
these  presents,  that,  if  the  said  William  Jones,  his  executors,  &c.,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  A.  Boy- 
son  and  J.  Hoyer,  their  executors,  &;c.,  the  full  sum  of  400^.,  together 
with  interest  for  the  same  in  the  mean  time,  at  and  after  the  rate  of  5^. 
per  cent,  per  annuniy  on  the  12th  of  March,  1843,  then  these  presents, 
and  every  thing  herein  contained,  shall  be  and  become  utterly  void: 
Provided  also,  and  it  is  hereby  further  agreed,  that,  if  the  said  sum  of 
400/.,  or  the  interest  thereof,  or  any  part  thereof,  shall  not  be  paid  on 
the  day  or  time  hereinbefore  appointed  for  payment  of  the  same  respec- 
tively, it  shall  and  may  be  lawful  to  and  for  the  said  A.  Boyson  and 
J.  Hoyer,  their  executors,  &c.,  without  any  further  or  other  authority 
from  or  by  the  said  W.  Jones,  his  executors,  &c.,  to  sell,  assign,  or  dis- 
pose of  the  said  vessel  or  ship  and  premises  hereby  assigned,  by  public 
auction  or  private  contract,  to  any  person  or  persons  whomsoever,  for 
such  price  or  sum  of  money  as  the  said  A.  Boyson  and  J.  Hoyer,  their 


executors,  &c.,  shall  think  proper ;  and  also  *that  the  receipts  in 


[*12o 


writing  of  the  said  A.  Boyson  and  J.  Hoyer,  their  executors, 
&c.,  for  any  sum  or  sums  of  money  payable  to  him  of  them  under  the 
power  of  sale  hereinbefore  declared,  shall  be  sufficient  and  effectual  dis- 
charges for  the  same  respectively :  and  that  the  person  or  persons  to 
whom  the  same  shall  be  given  shall  not  afterwards  be  answerable  or  ac- 
countable for  any  loss,  misapplication,  or  non-application,  or  be  obliged 
to  see  to  the  application  of  the  money  therein  acknowledged  to  be  re- 
ceived :  and  it  is  hereby  agreed  between  the  said  parties,  that  the  said 
A.  Boyson  and  J.  Hoyer,  their  executors,  &c.,  shall  stand  possessed  of 
the  money  to  arise  from  such  sale  as  aforesaid,  upon  trust,  in  the  first 
place,  to  pay  and  satisfy  the  costs,  charges,  and  expenses  which  he  or 
they  shall  be  put  into  in  the  exercise  of  the  power  of  sale  hereby 
created ;  and,  in  the  next  place,  to  retain,  pay,  and  satisfy  unto  the  said 
A.  Boyson,  and  J.  Hoyer,  their  executors,  &;c.,  the  said  sum  of  400/., 
and  interest  for  the  same,  or  so  much  thereof  as  shall  then  remain  due 
VOL.  IV.  12  H  2 
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and  owing ;  and  in  trust  to  pay  the  surplus,  if  any,  unto  the  said  W. 
Jones,  his  executors,  &c. :  and  the  said  W.  Jones  doth  hereby,  for  him- 
self, his  heirs,  &c.,  covenant,  promise,  and  agree,  to  and  with  the  said 
A.  Boyson  and  J.  Hoyer,  their  executors,  &c.,  that  the  said  W.  Jones, 
his  executors,  &c.,  shall  and  will  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  A.  Boyson  and  J.  Hoyer,  their  executors,  &c.,  the  said 
sum  of  400^.,  with  interest  for  the  same,  after  the  rate  aforesaid,  at  or 
on  the  day  or  time  hereinbefore  expressed  and  appointed  for  payment 
of  the  same ;  and  also  that  the  said  W.  Jones,  at  the  time  of  the  seal- 
ing and  delivery  of  these  presents,  is  the  true  and  lawful  owner  and 
proprietor  of  the  said  vessel  or  ship  and  premises  hereby  assigned,  or  in- 
tended so  to  be,  and  now  hath  good  right,  full  power,  and  lawful  and  ab- 
*1261     ^^^^^^  authority  to  grant,  bargain,  sell  and  assign  the  *same  unto 

the  said  A.  Boyson  and  J.  Hoyer,  their  executors,  &c.,  in  manner 
and  form  aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents ;  and  that  it  shall  and  may  be  lawful  to  and  for  the  said  A.  Boy- 
son and  J.  Hoyer,  their  executors,  &c.,  from  and  after  default  shall  be 
made  in  payment  of  the  400Z.  and  interest,  or  any  part  thereof,  as  afore- 
said, peaceably  and  quietly  to  have,  hold,  possess,  and  enjoy  the  said  ves- 
sel or  ship  and  premises  hereby  assigned,  to  and  for  their  own  use  and 
benefit  absolutely,  without  any  lawful  let,  suit,  eviction,  or  interruption 
of  or  by  the  said  W.  Jones,  his  executors  or  administrators,  or  any  other 
person  or  persons  whatsoever ;  and  that,  free  from  all  further  and  other 
bargains,  sales,  assignments,  charges,  and  encumbrances:  and,  further, 
that  he,  the  said  W.  Jones,  his  executors  or  administrators,  and  all  and 
every  other  person  or  persons  having  or  claiming,  or  who  may  have  or 
claim  any  estate,  right,  or  interest  in,  to,  or  out  of  the  said  hereby- 
assigned  premises,  or  any  part  thereof,  by,  from,  through,  under,  or  in 
trust  for  the  said  W.  Jones,  shall  and  will,  at  all  times  from  and  after 
default  shall  be  made  in  payment  of  the  said  sum  of  400{.  and  interest, 
or  any  part  thereof,  contrary  to  the  proviso  above  contained,  upon  every 
reasonable  request  of  them  the  said  A.  Boyson  and  J.  Uoyer,  their  ex- 
ecutors or  administrators,  and  at  the  costs  and  charges  of  the  said  A. 
Boyson  and  J.  Hoyer,  their  executors,  &c.,  make,  do,  and  execute,  or 
cause  and  procure  to  be  made,  done,  and  executed,  all  and  every  such 
further  and  other  lawful  and  reasonable  act  or  acts,  deed  and  deeds,  as- 
signment and  assignments  in  the  law  whatsoever,  for  the  further,  better, 
and  more  effectually  conveying,  assigning,  and  assuring  the  said  vessel 
or  ship  and  premises  hereby  assigned,  or  intended  so  to  be,  unto  the  said 
A.  Boyson  and  J.  Hoyer,  their  executors,  &c.,  freed  and  discharged  of 
and  from  all  right  and  equity  of  redemption  whatsoever,  as  by  them,  or 
*1271     ^'^y  ^'  either  of  *them,  or  by  their  or  any  or  either  of  their  eoon- 

sel  in  the  law,  shall  be  reasonably  devised,  advised,  or  reqtured ; 
so  as  such  further  assurances  contain  in  them  no  further  or  other  war- 
ranty than  as  against  the  person  or  persons  who  shall  be  required  to  ex- 
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eente  the  samey  and  so  as  such  person  or  persons  shall  not,  for  the 
making  or  doing  thereof,  be  compelled  or  compellable  to  go  or  travel 
from  the  place  or  places  of  his  or  their  abode :  and,  lastly,  that,  daring 
BO  long  time  as  the  sum  of  400/.,  and  interest,  or  any  part  thereof,  shall 
remain  due  and  unpaid  on  this  present  security,  the  said  W.  Jonos,  his 
executors  and  administrators,  shall  not  nor  will  have  or  take  any  ad- 
vantage  for  the  omission  of,  or  want  of  compliance  with,  any  form  or 
forms  of  proceeding  made  necessary  by  the  registry  acts  now  in  force, 
or  for  any  irregularity  which  may  affect  or  prejudice  the  transfer  or 
assignment  and  security  hereby  made,  or  intended  to  be  made;  nor 
bring  or  prosecute  any  action  or  actions,  suit  or  suits,  against  the  said 
A.  Boyson  and  J.  Hoyer,  their  executors,  &o.,  on  account  of  any  such 
omission  or  irregularity,  or  otherwise  relative  thereto.     In  witness/'  &c. 

Endorsed  on  this  deed  was  a  receipt  for  the  400{.  duly  signed  by  W. 
Jones. 

The  indenture,  when  executed,  was  transmitted  to,  and  received  by, 
the  plaintiffs,  and  was  by  them,  on  the  23d  of  January,  1843,  returned 
to  Jones,  the  bankrupt,  with  the  following  letter : — 

«  London,  23d  January,  1843. 

<<We  are  in  receipt  of  your  esteemed  favour  of  the  21st  inst.,  with 
bill  of  sale  of  the  Eliza  Jane ;  and  we  immediately  communicated  the 
same  to  Messrs.  De  Lisle,  Jarmain  k  Co.,  and  showed  them  the  bill  of 
sale.  They,  however,  returned  it  to  us,  with  the  observation  that  it  had 
not  been  endorsed  by  the  Customs,  and  ^consequently  the  docu-  r^ioo 
ment  was  no  security ;  and  we  are,  therefore,  compelled  to  return 
it  to  you,  with  the  request  that  you  will  have  it  entered  at  the  custom- 
house. (Signed)  ((BoTSON  &  Hoter." 

On  the  30th  of  January,  1843,  a  fiat  in  bankruptcy  issued  against 
Jones,  upon  an  act  of  bankruptcy  committed  on  the  28th  of  the  same 
month.  The  deed  was  then,  that  is,  at  the  time  of  the  act  of  bank- 
ruptcy, in  Jones's  possession,  and  was  found  amongst  his  papers,  and 
taken  by  the  messenger  on  the  1st  of  February,  1843. 

On  the  11th  of  February,  1848,  the  plaintiffs'  solicitors  applied  to 
T.  R.  Hutton,  the  official  assignee  under  the  fiat,  (one  of  the  defend* 
ants,)  in  a  letter,  of  which  the  following  is  a  copy :— 

^^Ee  WiUiam  Jonen,  of  Cardiff. 

"  Sir, — ^We  have  been  directed  by  Messrs.  Boyson  k  Hoyer  to  address 
you,  as  the  official  assignee  of  the  above  bankrupt,  relative  to  a  bill  of 
sale  of  the  ship  Eliza  Jane,  which  they  understand  to  have  come  into 
your  possession  as  official  assignee.  Messrs.  Boyson  k  Hoyer  claim  to 
have  this  bill  of  sale  delivered  to  them,  as  their  property.  The  bank« 
rupt  can  explain  to  you  that  it  was  sent  back  to  him  after  he  had  exe* 
cuted  and  sent  it  to  Messrs.  Boyson  k  Hoyer,  solely  for  the  purpose  of 
being  registered.    Messrs.  Boyson  k  Hoyer,  as  at  present  advised,  now 
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advise  you  that  they  claim  this  deed,  and  that  they  also  claim  to  be 
mortgagees  under  it  of  the  ship  Eliza  Jane ;  and  any  disposal  of  that 
ship  which  may  be  made  contrary  to  this  intimation,  will  be  treated  by 
them  as  a  conversion  of  their  property. 

«  As  soon  as  the  creditors'  assignees  are  appointed,  the  matter  will  be 
put  forward  in  a  more  formal  manner." 

On  the  10th  of  March  they  applied  to  the  solicitors  of  the  assignees, 
as  follows : — 

*129]  *"  Re  WiUiam  Jones,  of  Cardiff. 

«  Gentlemen, — We  send  you  on  the  other  side  copy  of  a  letter  which 
we  wrote  to  the  official  assignee,  on  the  11th  of  February,  relative  to 
the  ship  Eliza  Jane :  and  we  are  now  instructed  to  ask  whether  the 
assignees  mean  to  withhold  the  bill  of  sale ;  and,  if  so,  we  are  to  take 
such  proceedings  as  may  be  necessary  to  obtain  the  possession  of  it.** 

This  letter  was  accompanied  by  a  copy  of  the  preceding.  The  soli- 
citors to  the  fiat  repudiated  («ttr)  the  claim  set  up  under  the  above  unre- 
gistered indenture ;  but,  inasmuch  as  they  did  not  dispute  the  right  of 
the  plaintiffs  to  the  piece  of  paper  on  which  the  instrument  had  been 
written  by  themselves,  they  returned  the  indenture  of  mortgage,  with 
the  following  letter : — 

«  Bristol,  16th  May,  1843. 

« We  have  consulted  the  assignees  respecting  Messrs.  Boyson  k 
Hoyer's  demand ;  and  are  instructed  to  return  you  the  accompanying 
bill  of  sale,  with  a  notice  that  the  assignees  will  dispute  any  claim  which 
your  clients  may  set  up  under  or  by  virtue  of  it.  The  bill  of  sale  is 
therefore  returned  to  you,  simply  as  paper  the  property  of  your 
clients." 

On  the  17th  of  May,  1843,  the  defendants  served  the  following  notice 
on  the  collector  and  comptroller  of  the  Customs  at  Cardiff: — 

<«To  the  collector  and  comptroller  of  her  majesty's  Customs  at  the 
port  of  Cardiff. 

<^  Take  notice,  that  a  fiat  in  bankruptcy,  bearing  date  the  80th  of 
January,  1843,  &c.,  has  been  awarded  and  issued  against  William  Jones, 
of,  &c. ;  and  that  the  said  W.  Jones  has  been  duly  found  and  declared 
to  be  a  bankrupt ;  and  that  A.  Oibson,  of,  &c.,  and  J.  Februry,  of,  &c., 
*1301  ^^^^  ^eevL  duly  chosen  assignees  of  the  estate  *and  effects  of  the 
said  bankrupt ;  and  that  the  undersigned,  T.  R.  Hutton,  has 
been  duly  appointed  official  assignee  to  the  said  estate.  And  also  take 
notice  that  the  said  assignees  claim,  as  such,  to  be  entitled  to  the 
schooner  or  vessel  called  the  Eliza  Jane,  of  Cardiff,  &c.,  whereof  W« 
Jones  was  at  the  time  of  his  bankruptcy  sole  registered  owner,  as,  on 
reference  to  the  certificate  of  registry  granted  at  your  port  on  the  28th 
of  February,  1812,  will  appear,  and  whereof  the  said  W.  Jones  was,  at 
the  said  time  of  his  bankruptcy,  in  possession  as  legal  owner.    And 
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take  notice,  and  you  are  hereby  required,  not  to  register  or  record  a 
certain  bill  of  sale,  which  was  found  in  the  bankrupt's  possession  at  the 
time  of  his  bankruptcy,  bearing  date  the  21st  of  January,  1843,  and 
made  between  the  said  W.  Jones  of  the  one  part,  and  A.  Boyson  and  J. 
Hoyer,  of,  &c.,  of  the  other  part,  and  under  which  the  said  A.  Boyson 
and  J.  Hoyer  claim  that  the  said  schooner  or  vessel  was  transferred  to 
them  by  way  of  mortgage  for  securing  400^.  and  interest :  but  take 
notice  that  the  said  assignees  deny  that  any  right  or  title  has  been 
passed  to  the  said  Messrs.  Boyson  k  Hoyer,  the  enactments  of  the 
ship's  registry  act  not  having  been  complied  with  at  the  time  of  the 
bankruptcy  of  the  said  W.  Jones,  and  the  said  schooner  or  vessel, 
together  with  the  said  bill  of  sale,  being  at  the  same  time,  in  his  actual 
custody  and  possession.     Dated,  this  5th  of  May,  1843. 

(Signed)  "  T.  R.  Button,  OflScial  Assignee." 

On  the  18th  of  May,  the  deed  was  presented  by  the  plaintiffs  to  the 
said  collector  and  comptroller  of  Customs,  to  be  entered ;  which  those 
officers,  in  compliance  with  the  notice,  then  declined  to  do. 

Between  the  17th  and  the  26th  of  May,  the  said  collector  and  comp- 
troller forwarded  the  notice  to  the  board  of  Customs  in  London,  for 
orders;  and,  on  the  25th  of  May,  it  was  returned,  with  instructions 
written  on  it,  *that  he  had  no  right  to  refuse  to  record  the  mort-  p^i  qi 
gage ;  and,  accordingly,  on  the  26th  of  May,  the  said  deed  was  ^ 
registered  by  the  said  collector  and  comptroller. 

The  following  is  a  copy  of  the  entry  made  in  the  custom-house 
register  books : 

«  Custom-house,  Cardiff,  26th  May,  1843. 
<  Mr.  Jones,  of  Cardiff,  in  the  county  of  Glamorgan,  timber-mer- 
chant, hath  transferred,  by  mortgage-deed  dated  the  21st  of  January, 
1843,  the  whole  of  this  vessel  to  A.  Boyson  and  J.  Hoyer,  of,  &c., 
merchants,  &c.,  as  security  for. the  sum  of  4007.  and  interest. 

"  Recorded  duly.  «  R.  Daw,  Collector. 

«  H.  Sladen,  Comptroller." 

The  vessel,  before  and  up  to  the  time  of  the  act  of  bankruptcy  and 
fiatj  was  in  the  possession  of  a  master  and  crew  appointed  by  the  bank- 
rupt. She  sailed  for  Waterford  in  the  month  of  January,  1843 ;  and, 
at  the  date  of  the  fiat^  was  lying  at  Waterford ;  from  which  port  she 
sailed  on  the  23d  of  February,  bound  to  Cardiff,  where  she  arrived 
immediately  afterwards,  and  was  seized  by  the  messenger  as  part  of  the 
bankrupt's  estate.  The  assignees  then  retained  possession  of  the  said 
ressel,  and  chartered  her  for  several  voyages ;  and  she  has  now  been 
sold,  by  mutual  consent  of  the  plaintiffs  and  defendants,  and  the  pro- 
ceeds of  the  sale  are  deposited  to  await  the  decision  of  the  court. 

The  plaintiffs,  after  the  deed  had  been  registered  at  Cardiff,  as 
already  described,  required  the  defendants  to  produce  the  certificate  of 
the  vessel's  register  at  the  custom-house,  when  she  was  in  port,  to  have 
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an  endorsement  of  the  indenture  of  the  2l8t  of  January,  1843,  made 
thereon :  but  the  defendants  refused  to  do  so ;  and  no  endorsement  ox 
that  register  was  ever  made  on  the  certificate  of  registry. 
*1321  '^^^  plaintiffs,  before  the  commencement  of  this  suit,  "^de- 
manded possession  of  the  vessel,  which  the  defendant  refused 
to  give,  and  which,  for  the  purposes  of  this  case,  is  to  be  taken  as  a 
conversion. 

The  court  is  to  be  at  liberty,  if  it  shall  be  so  pleased,  to  draw  such 
inferences  as  a  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  court  is — whether  the  plaintiffs 
are  entitled  to  recover.  If  the  court  shall  be  of  opinion  that  they  are 
not,  then  the  plaintiffs  agree  that  a  judgment  shall  and  may  be  entered 
against  them  of  nolle  prosequi,  immediately  after  the  decision  of  this 
case,  or  otherwise,  as  the  court  may  think  fit.  But,  if  the  court  shall 
be  of  opinion  that  the  plaintiffs  are  entitled  to  recover,  then  the  defend- 
ants agree  that  judgment  shall  be  entered  against  them,  by  confession, 
for  (a  sum  to  be  agreed  upon^  immediately  after  the  decision  of  this 
case,  or  otherwise,  as  the  court  may  think  fit,  and  that  judgment  shall 
be  entered  accordingly. 

The  case  was  argued  in  Michaelmas  term  last,  before  Goltman, 
Maulb,  and  Crbsswell,  Js.,  the  lord  chief  justice  (who  had  been  coun* 
sel  in  the  cause)  being  absent. 

Channelly  Serjt.,  (with  whom  was  Chreenwood^  for  the  plaintiffs.(a) 
Two  questions  are  raised  in  this  case — first,  whether  the  defendants,  as 
assignees  of  Jones,  acquired  any  property  in  the  vessel,  by  reason  of 
♦18S1  ^^  non-registration  of  the  bill  of  sale  at  the  date  of  the  fi(U — 
^secondly,  whether  it  passed  to  them  as  property  in  the  order 
and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy,  with  the 
consent  of  the  true  owners. 

1.  It  is  submitted  that  no  property  in  the  ship  passed  to  the  assignees. 
This  question  will  depend  upon  the  true  construction  to  be  put  upon  the 
register  act  of  3  &  4  W.  4,  c.  55.  The  ^second  section  enacts  <«  that  no 
ship  or  vessel  shall  be  entitled  to  any  of  the  privileges  or  advantages 
of  a  British  registered  ship,  unless  the  person  or  persons  claiming  pro- 
perty therein  shall  have  caused  the  same  to  have  been  registered  in 
virtue  of  the  4  G.  4,  c.  41,  or  6  0.  4,  c.  110,  or  until  such  person  or 
persons  shall  have  caused  the  same  to  be  registered  in  manner  therein- 
after mentioned,  and  shall  have  obtained  a  certificate  of  such  registry 
from  the  person  or  persons  authorized  to  make  such  registry  and  grant 

(a)  The  poiDt  marked  for  argument  on  the  part  of  the  plaintifEs,  waa^  <*  that  the  plaintifi 
were  entitled  to  the  posseMion  of  the  Teaael,  against  the  assignees,  notwithstanding  there 
was  no  axiual  registration  of  the  biU  of  sale  until  after  the  ySo/." 

On  the  part  of  the  defendants—^  that  the  property  and  right  to  the  possession  of  the  said 
vessel  passed  to  them  as  the  assignees  of  Jones,  and  that  the  plaintiffs,  without  due  registxa' 
Jtion  according  to  the  provisions  of  the  3  &  4  W.  4,  c.  55,  could  acquire  no  title  ft>  the  veaself 
as  against  the  assignees  of  the  bankrupt"— and  « that,  at  the  time  of  the  banknipte/  of 
Jcom,  the  VMiel  was  in  bis  oidar  and  dkporitioa." 
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fliich  certificate  as  themnafter  directed:"  it  then  gives  a  form  of  certifi- 
cate, and  proceeds  to  enafit,  that,  <<  on  the  back  of  snch  certificate  of 
registry,  there  shall  be  an  account  of  the  parts  or  shares  held  bj  each 
of  the  owners  mentioned  and  described  in  such  certificate,"  in  the  form 
therein  mentioned.  The  34th  section  enacts  that  <<  no  bill  of  sale,  or 
other  instrument  in  writing,  shall  be  valid  and  efiectual  to  pass  the  pro- 
perty in  any  ship  or  vessel,  or  in  any  share  thereof,  or  for  any  other 
purposcj  until  such  bill  of  sale,  or  other  instrument  in  writing,  shall 
have  been  produced  to  the  collector  and  comptroller  of  the  port  at 
which  such  ship  or  vessel  is  already  registered,  or  to  the  collector  and 
comptroller  of  any  other  port  at  which  she  is  about  to  be  registered  de 
novo  J  HA  the  case  maybe;  nor  until  such  collector  and  comptroller 
respectively  shall  have  entered  in  the  book  of  such  last  registry,  in  the 
one  case,  or  in  the  book  of  such  registry  de  novoy  after  all  the  requisites 
of  law  for  such  registry  de  novo  shall  have  been  duly  complied  with,  in 
the  other  case,  (and  which  they  are  respectively  hereby  "^required  ri^i  34 
to  do  upon  the  production  of  the  bill  of  sale  or  other  instru- 
ment for  that  purpose,)  the  name,  residence,  and  description  of  the 
vendor  or  mortgagor,  or  of  each  vendor  or  mortgagor,  if  more  than 
one,  the  number  of  shares  transferred,  the  name,  residence,  and 
description  of  the  purchaser  or  mortgagee,  or  of  each  purchaser  or 
mortgagee,  if  more  than  one,  and  the  date  of  the  bill  of  sale  or  other 
instrument,  and  of  the  production  of  it ;  and,  further,  if  such  ship  or 
vessel  is  not  about  to  be  registered  de  novo^  the  collector  and  comptroller 
of  the  port  where  such  ship  is  registered,  shall,  and  they  are  hereby 
required  to,  endorse  the  aforesaid  particulars  of  such  bill  of  sale  or  other 
instrument,  on  the  certificate  of  registry  of  the  said  ship  or  vessel, 
when  the  same  shall  be  produced  to  them  for  that  purpose,  in  manner 
and  to  the  effect  following" — ^giving  a  form  of  entry — «  and  forthwith 
to  give  notice  thereof  to  the  commissioners  of  customs ;  and,  in  case 
the  collector  and  comptroller  shall  bo  desired  so  to  do,  and  the  bill  of 
sale  or  other  instrument  shall  be  produced  to  them  for  that  purpose, 
then  the  said  collector  and  comptroller  are  hereby  required  to  certify, 
by  endorsement  upon  the  bill  of  sale  or  other  instrument,  that  the  par- 
ticulars before  mentioned  have  been  so  entered  in  the  book  of  registry, 
and  endorsed  upon  the  certificate  of  registry,  as  aforesaid."  The  35th 
section  enacts,  <<  that,  when  and  so  soon  as  the  particulars  of  any  bill 
of  sale  or  other  instrument,  by  which  any  ship  or  vessel,  or  any  share 
or  shares  thereof,  shall  be  transferred,  shall  have  been  so  entered  in  the 
book  of  registry  as  aforesaid,  the  said  bill  of  sale  or  other  instrument 
shall  be  valid  and  effectual  to  pass  the  property  thereby  intended  to  be 
transferred,  as  against  all  and  every  person  and  persons  whatsoever, 
and  to  all  intents  and  purposes,  except  as  against  such  subsequent  pur- 
chasers and  mortgagees  who  shall  first  procure  the  endorsement  rj^-i  og 
.to  be  made  "^upon  the  certificate  of  registry  of  such  ship  or 
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vessel  in  manner  thereinafter  mentioned."  The  36th  section  enacts, 
<<  that,  when  and  after  the  particulars  of  any  hill  of  sale  or  other  instm- 
ment  by  which  any  ship  or  vessel,  or  any  share  or  shares  thereof,  shall 
be  transferred,  shall  have  been  so  entered  in  the  book  of  registry  as 
aforesaid,  the  collector  and  comptroller  shall  not  enter  in  the  book  of 
registry  the  particulars  of  any  other  bill  of  sale  or  instrument  purport- 
ing to  be  a  transfer  by  the  same  vendor  or  mortgagor,  or  vendors  or 
mortgagors,  of  the  same  ship  or  vessel,  share  or  shares  thereof,  to  any 
other  person  or  persons,  unless  thirty  days  shall  elapse  from  the  day  on 
which  the  particulars  of  the  former  bill  of  sale  or  other  instrument 
were  entered  in  the  book  of  registry ;  or,  in  case  the  ship  or  vessel  was 
absent  from  the  port  to  which  she  belonged  at  the  time  when  the  par- 
ticulars of  such  former  bill  of  sale  or  other  instrument  were  entered  in 
the  book  of  registry,  then  unless  thirty  days  shall  have  elapsed  from 
the  day  on  which  the  ship  or  vessel  arrived  at  the  port  to  which  the 
same  belonged,'*  &c.  The  37th  section  enacts,  <<  that,  if  the  certificate 
of  registry  of  such  ship  or  vessel  shall  be  produced  to  the  collector  and 
comptroller  of  any  port  where  she  may  then  be,  after  any  such  bill  of 
sale  shall  have  been  recorded  at  the  port  to  which  she  belongs,  together 
with  such  bill  of  sale,  containing  a  notification  of  such  record,  signed 
by  the  collector  and  comptroller  of  such  port  as  before  directed,  it  shall 
be  lawful  for  the  collector  and  comptroller  of  such  other  port  to  endorse 
an  such  certificate  of  registry  (being  required  so  to  do)  the  transfer 
mentioned  in  such  bill  of  sale ;  and  such  collector  or  comptroller  shall 
give  notice  thereof  to  the  collector  and  comptroller  of  the  port  to  which 
such  ship  or  vessel  belongs,  who  shall  record  the  same  in  like  manner 
^l^Ql  ^  ^^  ^^^^  ^^^  made  such  endorsement  '''themselves,  but  insert- 
ing  the  name  of  the  port  at  which  such  endorsement  was  made ; 
provided  always,  that  the  collector  and  comptroller  of  such  other  port 
shall  first  give  notice  to  the  collector  and  comptroller  of  the  port  to 
which  such  ship  or  vessel  belongs,  of  such  requisition  made  to  them  to 
endorse  the  certificate  of  registry ;  and  the  collector  and  comptroller 
of  the  port  to  which  such  ship  or  vessel  belongs,  6hall  thereupon  send 
information  to  the  collector  and  comptroller  of  such  other  port,  whether 
any,  and  what,  other  bill  or  bills  of  sale  have  been  recorded  in  the  book 
of  the  registry  of  such  ship  or  vessel;  and  the  collector  and  comptroller 
of  such  other  port,  having  such  information,  shall  proceed,  in  manner 
directed  by  this  act  in  all  respects,  to  the  endorsing  of  the  certificate 
of  registry,  as  they  would  do  if  such  port  were  the  port  to  which  such 
vessel  belonged."  The  42d  section  enacts,  « that,  when  any  transfer 
of  any  ship  or  vessel,  or  of  any  share  or  shares  thereof,  shall  be  made 
only  as  a  security  for  the  payment  of  a  debt  or  debts,  either  by  way  of 
mortgage  or  of  assignment  to  a  trustee  or  trustees  for  the  purpose  of 
selling  the  same  for  the  payment  of  any  debt  or  debts,  then,  and  in 
every  such  case,  the  collector  and  comptroller  of  the  port  where  the 
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Ahip  or  vessel  is  registered,  shall,  in  the  entry  in  the  book  of  registr j, 
and  also  in  the  endorsement  on  the  certificate  of  registry,  in  manner 
hereinbefore  directed,  state  and  express  that  such  transfer  was  made 
only  as  a  security  for  the  payment  of  a  debt  or  debts,  or  by  way  of 
mortgage,  or  to  that  effect ;  and  the  person  or  persons  to  whom  such 
transfer  shall  be  made,  or  any  other  person  or  persons  claiming  under 
him  or  them  as  a  mortgagee  or  mortgagees,  or  a  trustee  or  trustees 
only,  shall  not,  by  reason  thereof,  be  deemed  to  be  the  owner  or  owners 
of  such  ship  or  vessel,  share  or  shares  thereof,  nor  shall  the  person  or 
persons  making  such  ^transfer  be  deemed,  by  reason  thereof,  r«i  qt 
to  have  ceased  to  be  an  owner  or  owners  of  such  ship  or  vessel, 
any  more  than  if  no  such  transfer  had  been  made,  except  so  far  as  may 
be  necessary  for  the  purpose  of  rendering  the  ship  or  vessel,  share  or 
shares,  so  transferred,  available,  by  sale  or  otherwise,  for  the  payment 
of  the  debt  or  debts,  for  securing  the  payment  of  which,  such  transfer 
shall  have  been  made."  And  the  48d  section  enacts,  « that,  when  any 
transfer  of  any  ship  or  veAel,  or  of  any  share  or  shares  thereof,  shall 
have  been  made  as  a  security  for  the  payment  of  any  debt  or  debts, 
cither  by  way  of  mortgage  or  of  assignment  as  aforesaid,  and  such 
transfer  shall  have  been  duly  registered  according  to  the  provisions  of 
this  act,  the  right  or  interest  of  the  mortgagee  or  other  assignee  as 
aforesaid,  shall  not  be  in  any  manner  affected  by  any  act  or  acts  of 
bankruptcy  committed  by  such  mortgagor  or  assignor,  mortgagors  or 
assignors,  after  the  time  when  such  mortgage  or  assignment  shall  have 
been  so  registered  as  aforesaid,  notwithstanding  such  mortgagor  or 
assignor,  mortgagors  or  assignors,  at  the  time  he  or  they  shall  so 
become  bankrupt  as  aforesaid,  shall  have  in  his  or  their  possession, 
order,  and  disposition,  and  shall  be  the  reputed  owner  or  owners  of,  the 
said  ship  or  vessel,  or  the  share  or  shares  thereof,  so  by  him  or  them 
mortgaged  or  assigned  as  aforesaid ;  but  that  such  mortgage  or  assign- 
ment shii;ll  take  place  of^  and  be  preferred  to,  any  right,  claim,  or 
interest  which  may  belong  to  the  assignee  or  assignees  of  such  bankrupt 
or  bankrupts  in  such  ship  or  vessel,  share  or  shares  thereof,  any  law,  &c. 
notwithstanding." 

By  the  act,  two  things  are  required  to  give  full  validity  and  effect  to 
the  bill  of  sale  of  a  ship,  vis.,  entry  in  the  book  of  registry,  and  endorse- 
ment on  the  certificate  of  registry.  It  will  be  contended  on  the  part 
of  the  defendants,  that,  by  reason  of  the  want  of  an  entry  of  the  r^ti  go 
*bill  of  sale  in  the  book  of  registry,  and,  perhaps  also,  of  the 
absence  <^  an  endorsement  on  tho  certificate  of  registoy,  the  property 
in  the  schooner  remained  in  Jones  down  to  the  time  of  his  bankruptcy, 
and  consequently  passed  to  his  assignees ;  or,  in  other  words,  that  an 
nnentered  bill  of  sale  is  of  no  more  efficacy  than  an  unexecuted  one.  It 
may  be  that  registration  is  essential  to  eamplete  the  title  of  the  morfr- 
gagees  nnder  the  bill  of  sale*    But,  subject  to  the  exception  in  the 
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35th  section,  so  soon  as  the  hill  of  sale  was  registered,  their  title  hecama 
complete  and  indefeasible  from  the  time  of  the  execution  of  that  instru- 
ment. The  bankrupt,  at  all  events,  was  not  entitled  to  the  property 
legally  and  equitably :  some  interest  clearly  passed  to  the  plaintiffs. 
Suppose,  instead  of  becoming  bankrupt,  Jones  had  died,  could  not  the 
plaintiffs  have  registered  the  indenture,  so  as  to  make  a  valid  title  as 
against  his  representatives?  The  words  of  section  34  may  be  satisfied 
by  holding  them  to  mean  that  no  bill  of  sale  shall  be  effectual  to  pass 
the  kffal  property  in  the  ship,  until  registration.  The  right  of  the 
mortgagees  to  have  the  instrument  registered,  was  irrevocable;  and  the 
fact  of  its  not  having  been  entered  in  time,  was  attributable  to  the  bank- 
rupt's own  misconduct.  No  period  is  limited  for  the  entry  to  be  made  : 
hut  the  general  rule  is,  that  where  the  time  for  doing  an  act  is  not  pre- 
cisely limited  and  defined,  the  law  will  imply  that  it  shall  be  done  within 
n  reasonable  time.  Thus  in  Palmer  v.  Moxon^  2  M.  &  S.  43,  it  was 
held  that  a  bill  of  sale  of  thre^fourth  parts  of  a  ship,  then  being  in  the 
port  to  which  she  belonged,  executed  by  threl  or  four  joint-owners,  trans- 
ferred the  property  to  the  vendee  at  the  time  of  its  execution,  if,  at  that 
time,  a  memorandum  of  such  transfer  were  endorsed  on  the  certificate 

OQT  ^^  registry,  and  ^signed  by  the  three,  and  a  copy  of  such  endorse- 
-■  ment  were  delivered  to  the  proper  ofiScer  on  the  next  day,  and 
afterwards,  within  a  reasonable  time^  the  other  owner  executed  the  bill 
of  sale,  and  signed  the  endorsement,  and  a  copy  of  the  endorsement, 
signed  by  the  four,  were  left  with  the  proper  ofiScer :  and,  therefore, 
where,  upon  a  writ  of  fi.  fa,  against  one  of  the  three,  the  sheriff  seised 
his  share,  after  the  execution  of  the  bill  of  sale  and  signature  of  the 
endorsement  by  the  three,  but  before  the  delivery  of  the  copy  of  such 
endorsement  to  the  proper  officer, — it  was  held  that  the  sheriff  might 
abandon  the  seizure,  and  return  nulla  bona,  «<  What  is  required  to  be 
done  within  ten  days,'*  says  Lord  Ellbkborough,  <<  must  undoubtedly 
he  -done  within  ten  days:  but,  where  no  time  is  limited,  the  act  must  be 
iftene  within  a  reasonable  time :  Lord  Coke  says,  where  no  time  is 
limited,  the  law  appoints  the  time ;  and  he  notes  the  diversities  where  a 
party  has,  during  his  whole  life,  or  has  only  a  convenient  time,  accord- 
ing to  the  subject-matter,  (a)  Id  eertum  est  quod  certum  reddi  potest : 
a  reasonable  time  is  as  capable  of  being  ascertained  by  evidence,  and^ 
when  -ascertained,  is  as  fixed  and  certain,  as  if  fixed  by  act  of  parlia- 
ment."(6) 

2.  To  entitle  the  assignees  to  claim  the  vessel  by  virtue  of  the  6  6. 
4,  c.  16,  s.  72,  two  things  must  concur — ^the  plaintiffs  must  have  been 
the  true  legal  owners  at  the  time  of  the  bankruptcy  of  Jones — and  the 
ship  must  then  have  been  in  his  possession  with  their  eonsenty  as  in  Mag 

(a\  Ca  Litt  208  b. 

(6)  And  see  Lord  Cnanwd  v.  JMtroi,  2  And.  69,  73 ;  Startup  y.  MaxAmaH  2  M.  &  G 
•  39dk  2  Scott,  N.  K.  485;  a  C.  in  error,  6  M.  &  6.  593,7  Soott,  N.  R.  269. 
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T.  Fairbairriy  2  B.  &  Aid.  193,  and  Mankhouse  v.  JHayy  2  Brod.  k  B. 
114, 4  J.  B.  Moore,  549, 8  Price,  256.  At  the  time  of  the  bankruptcy, 
the  plaintiffs  were  not  in  a  situation  to  take  possession  of  the  ship  as 
the  legal  "^registered  owners ;  they,  therefore,  clearly  were  not  rutiAQ 
at  that  time  the  true  owners  within  sect.  72.  Assuming,  how- 
ever, that  they  were  the  true  owners,  can  it  be  said  that  the  bankrupt 
had  possession  with  their  consent  ?  That  is  clearly  negatived  by  the 
facts  stated  in  the  case.  On  the  21st  of  January,  1843,  the  indenture 
was  executed  by  Jones  and  was  by  him  transmitted  to  the  plaintiffs  in 
London.  On  the  23d  they  returned  it,  with  a  request  that  he  would 
have  it  entered  at  the  Custom-House  at  Cardiff.  In  breach  of  his  duty, 
the  bankrupt  retained  it  until  the  fiat  against  him  issued.  He  clearly 
did  not  hold  it  with  the  plaintiffs'  consent. 

TcUfourdy  Serjt.  (with  whom  was  Butty)  cantrd.  Independently  of 
the  registry  act,  the  legal  interest  in  the  vessel  passed  by  the  bill  of 
sale  to  Boyson  &  Co. ;  and,  they  having  suffered  it  to  remain  in  the 
possession  and  under  the  control  of  the  bankrupt  down  to  the  time  of 
his  bankruptcy,  even  if  all  the  requisites  of  the  statute  3  &;  4  W.  4,  c. 
55,  had  been  complied  with,  the  property  and  right  to  the  possession 
of  the  ship  would  pass  to  the  defendants  as  assignees.  In  Mankhouse 
T.  JTay,  it  was  expressly  determined  that  the  statutes  26  O.  3,  c.  60,  and 
34  G.  3,  c.  68,  (the  provisions  of  which  are  similar  in  this  respect  to 
those  of  the  statute  now  in  question,)  did  not  tend  to  repeal  or  prevent 
the  operation  of  the  21  Jac.  1,  c.  19,  s.  11,  on  British-registered  ships: 
and,  therefore,  where  the  owner  of  a  ship  assigned  his  interest  in  her  to 
J.  S.,  by  deed,  who  became  the  registered  owner,  but,  by  his  permission, 
the  assignor  continued  to  have  the  ship  in  his  possession,  and  exercised 
all  acts  of  ownership  over  her  until  he  became  bankrupt; — ^it  was  held 
that  the  property  in  the  ship  passed  to  the  assignees,  although  the 
register  had  been  duly  endorsed  to  J.  S.  before  the  act  of  bankruptcy. 

Treating  the  entry  of  the  bill  of  sale  at  the  custom-house  as  the 
mode  by  which  alone  the  legislature  '('intended  that  the  interest  r«i4-i 
in  property  of  this  description  should  pass,  how  is  this  case 
affected  by  the  statute  ?  The  81st  section  provides  that  the  sale  of  a 
registered  ship  shall  be  by  an  instrument  in  writing,  containing  a  recital 
of  the  certificate  of  registry,  and  that  <<  otherwise,  such  transfer  shall 
not  be  valid  or  effectual  for  any  purpose  whatsoevery  either  in  law  or 
equity."  Section  34  enacts  that  no  instrument  shall  be  valid  to  pass 
the  property  in  a  ship,  (<or  for  any  other  purpose,"  until  such  bill  of 
sale  shall  have  been  registered  by  the  proper  officer.  And  the  35th 
section  enacts,  that,  when  and  so  soon  as  the  instrument  shall  have  been 
registered,  it  shall  be  valid  and  effectual  to  pass  the  property  thereby 
intended  to  be  transferred,  as  against  all  and  every  persons  whatsoevei, 
and  to  all  intents  and  purposes,  except  as  against  such  subsequent  pur^ 


141  BoYsoN  V.  Gibson.  H.  V.  1847. 

ehasera  and  mortgagees  vho  shall  first  proems  an  endorsement  on  the 
certificate  of  registry,  in  the  manner  thereinafter  mentioned.  [Maulk, 
J.  If  Jones  had  executed  a  second  bill  of  sale  to  another  party,  and 
such  second  bill  of  sale  had  been  duly  registered  and  endorsed,  the  latter 
would  alone  have  prevailed.  But,  supposing  there  is  no  second  assign- 
ment, does  not  the  bill  of  sale  operate  to  rest  the  property  from  its  date. 
If  hen  the  condition  of  endorsement  has  been  performed  ?  Would  the 
death  of  Jones  before  the  entry  and  endorsement  were  made,  have 
defeated  the  sale  ?]  The  general  scope  of  the  act  is,  to  prevent  the 
property  in  British  ships  being  held  other  than  by  those  whose  titles 
shall  duly  appear  on  the  register:  and  this  object  can  only  be  attained 
by  holding  that  no  effect  at  all  is  to  be  given  to  a  bill  of  sale,  or  other 
conveyance,  until  properly  registered. 

Ckannelly  Serjt,,  in  reply,  referred  to  Dizon  v.  JSwart,  8  Meriv,  322, 
*1421  ^^^^  Lord  Eldon,  acting  upon  the  opinions  *of  Dallas,  C.  J., 
and  Abbott,  J.,  held,  <«that  the  transfer  of  a  ship  at  sea,  if  all 
the  requisites  of  the  registry  acts  have  been  duly  complied  with  at  the 
time  of  the  transfer,  vests  the  property  in  the  vendee,  subject  only  to 
be  divested  by  the  neglect  of  the  vendor  to  make  the  endorsement  on 
the  certificate  of  registry  within  the  ten  days  after  the  return  of  the  ship 
into  port :  and  that,  if  a  bankruptcy  intervenes  before  the  arrival  of 
the  ship,  the  endorsement,  being  only  an  act  of  duty  on  the  part  of  the 
vendor,  and  pacing  no  interest^  may  be  performed  by  the  bankrupt 
himself."  Cur.  adv.  vult. 

Maule,  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  my  brothers  Coltmait,  Cresswell,  and 
myself,  in  the  absence  of  the  lord  chief  justice,  who  was  counsel  in  the 
cause.  The  judges  who  heard  the  argument  have  agreed  on  the  judg- 
ment which  I  am  to  pronounce.  This  was  an  action  of  trover  for  a 
ship.  The  defendants  pleaded  not  guilty,  and  that  the  plaintiffs  were 
not  possessed.  Issue  being  joined  on  these  pleas,  a  judge's  order  was 
made,  by  consent,  under  which  a  case  has  been  stated  for  the  opinion  of 
the  court. 

The  plaintiffs  claimed  the  ship, — ^which  was  a  British-registered  ship, 
—-as  mortgagees  of  Williatn  Jones,  the  owner,  under  a  bill  of  sale  exe- 
eated  before,  but  not  registered  till  after,  his  bankruptcy.  The  defend- 
ants are  the  assignees  of  William  Jones,  and  claimed  the  ship,  either  as 
having  j^sed  to  them  as  the  property  of  the  bankrupt,  under  the  fiat, 
or,  (on  the  supposition  that  the  plaintiffs  acqfuired  some  interest  under 
the  bill  of  aale,)  as  having  been  in  the  order  and  disposition  of  the  bank- 
rapt  at  repaiiei  owner,  at  the  time  of  the  bankruptcy,  with  the  consent 
i£>f  Ae  trae  owners. 

'^1 4^1        ^^  tight  to  the  ship  in  question  depended  on  the  ^construe 
^    tfaMi  of  the  protitt^ns  of  the  att  of  8  &  4  W.  4,  c.  55,  nrfaich 
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the  roister  act  m  force  at  the  time  the  facts  -which  raise  the  qnet- 
tion,  took  place. 

The  Slat  section  of  that  statate  provides  that  the  sale  of  a  registered 
ship  shall  be  by  an  instrument  in  writing,  containing  a  recital  of  the 
certificate  of  registry,  <<  otherwise,  such  transfer  shall  not  be  valid  or 
effectual  for  any  purpose  whatsoever,  either  in  law  or  equity."  Section 
34  provides  that  no  instrument  shall  be  valid  to  pass  the  property  in  a 
ship,  or  for  any  other  purpoiej  until  such  bill  of  sale  shall  have  been 
registered  by  the  proper  officer.  Section  85  enacts,  that,  when  and  so 
soon  as  the  instrument  shall  have  been  registered,  it  shall  be  valid  and 
effectual  to  pass  the  property  thereby  intended  to  be  transferred,  as 
against  all  and  every  persons  whatsoever,  and  to  all  intents  and  pur- 
poses, except  as  against  such  subsequent  purchasers  and  mortgagees 
who  shall  first  procure  an  endorsement  on  the  certificate  of  registry  in 
the  manner  thereinafter  mentioned — an  exception  not  applicable  to  the 
present  case,  in  which  there  has  been  no  such  endorsement. 

It  was  contended  for  the  plaintiffs,  that,  although,  if  no  registry  had 
taken  place,  they  would  have  had  no  title,  yet  that,  when  the  registry 
took  place,  the  title  of  the  plaintiffs  became  complete  and  indefeasible 
from  the  time  of  the  execution  of  the  bill  of  sale,  and  defeated  the  title 
which  the  defendants,  as  assignees,  would  otherwise  have  had,  under  the 
bankruptcy.  But  we  think  that  the  true  construction  of  the  enactments 
in  question  will  not  allow  the  bill  of  sale  to  have  this  effect.  The  ge* 
neral  intention  of  the  act,  and  the  words  of  the  enactments,  are,  both,  at 
variance  with  the  construction  of  the  plaintiffs.  The  general  intention 
of  the  act  is,  to  prevent  the  property  in  British  ships  being  held  by  any 
others  than  those  whose  title  appears  on  the  register ;  and  this  will  be 
beet  effected  by  treating  a  bill  of  sale  "^as  not  in  legal  existence  rt-tAA 
till  registered.  The  words  of  section  84,  which  provides  that 
no  bill  of  sale  shall  be  valid  and  effectual  to  pass  the  property,  <<  or  for 
any  other  purpose,"  until  registered,  lead  to  the  same  conclusion.  It 
cannot  be  successfully  contended  that  these  words  will  be  satisfied  by 
holding  that  the  bill  of  sale  had  no  operation  before  registration ;  but 
that,  when  registered,  it  operated  by  relation  to  the  time  of  its  execution ; 
for,  on  that  supposition,  the  existence  of  the  bill  of  sale  at  the  time  of 
the  bankruptcy  teouid  have  had,  at  that  time,  the  effect  of  preventing 
the  assignees  obtaining  an  indefeasible  title,  which,  but  for  the  bill  of 
sale,  they  certainly  would  have  had ;  and  any  instrument  having  this 
very  important  effect  could  not,  with  any  propriety,  be  said  not  to  be 
valid  or  effectual /or  any  purpose. 

It  is  to  be  observed  that  the  section  does  not  merely  say  that  a  deed 
before  registration  shall  not  be  sued  upon,  or  shall  not  pass  the  property; 
but  that  it  shall  not  be  valid  and  eifectual  to  pass  the  property,  or  for 
any  other  purpose.  If  the  plaintiffs'  construction  be  the  true  one,  this 
deed  did,  immediately  on  the  execution,  and  before  regis^ation,  confer 
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on  the  mortgagees  a  power  of  defeating  a  title  acquired  after  the  ezeea«f 
tion  and  before  registration;  and  could  not,  therefore,  be  said  not  to  be 
then  valid  and  effectual  for  anj  purpose.  It  is  certain,  that,  if  the  own- 
er of  the  ship,  on  the  daj  on  which  he  became  bankrupt,  had  (instead  of 
committing  an  act  of  bankruptcy)  executed  a  bill  of  sale  to  the  defend- 
ants, which  had  been  immediately  registered,  the  defendants  would,  by 
the  express  provisions  of  s.  35,  have  acquired  a  title  immediately  on  the 
registration,  which  would  not  have  been  defeated  by  the  subsequent  re- 
gistration of  the  plaintiffs'  bill  of  sale.  If,  then,  notwithstanding  the 
plaintiffs'  bill  of  sale,  the  property  in  the  ship  was  sufficiently  in  the 
*1451  ^^^^^  ^^  enable  ""him  effectually  to  transfer  it  by  a  subsequent 
deed  registered  forthwith, — though  such  a  deed  would  be  in  de- 
rogation of  the  express  terms  of  the  plaintiffs'  bill  of  sale, — ^how  can  it 
be  contended  that  the  plaintiffs'  bill  of  sale  prevented  a  transfer  by  force 
of  the  bankrupt  law  ?  The  true  effect  of  the  enactments  appears  to  be, 
that,  until  registration,  every  disposition  by  the  act  of  the  vendor,  or 
of  the  law,  is  as  effectual  as  if  the  unregistered  deed  had  not  existed, 
and  is  not  defeated  by  the  subequent  registration, — ^whether  such  inter- 
mediate disposition  be  one  which  requires  registration,  and  is  registered, 
or  does  not  require  it,  and  is  not  registered. 

A  review  of  the  cases  of  Palmer  v.  Moxon^  2  M.  &  S.  43,  and  Dixon 
v.  Hwartj  3  Meriv.  322,  which  were  cited  for  the  plaintiffs,  and  of  the 
statute  on  which  those  cases  were  decided,  will  be  found  to  confirm  the 
opinion  we  have  formed  on  the  statute  8  &;  4  W.  4. 

The  statute  which  was  the  subject  of  construction  in  the  cases  cited, 
was,  the  34  G.  3,  c.  68.  That  act  provides  in  s.  15,  that,  oh  transfer 
of  property  in  a  registered  ship,  an  endorsement  shall  be  made  on  the 
certificate  of  registry,  and  delivered  to  the  persons  authorized  to  make 
registry, — «  otherwise,  such  sale,  or  contract  or  agreement  for  sale,  shall 
be  null  and  void  to  all  intents  and  purposes  whatsoever."  Section  16 
requires,  in  case  of  a  ship  absent  from  port,  that  the  bill  of  sale  shall 
be  registered,  and  that  the  endorsement  shall  be  made  on  the  certificate 
of  registry  within  ten  days  after  her  return ;  with  a  similar  provision, 
making  void  the  bill  of  sale,  on  failure  of  compliance  with  these  requi- 
sites. 

It  is  manifest  that  the  words  of  this  statute  are  very  different  from 
those  of  the  3  &  4  W.  4,  c.  55,  which  (ss.  34,  35)  provides  that  no  bill 

^1481  ^^  ^^^^  ^^^^  ^  y^lii  '*'and  effectual  till  registered;  and  when 
-^  registered,  that  it  shall  be  valid  and  effectual ;  thus  conferring 
validity  on  the  bill  of  sale  on  its  registration,  and  taking  it  away  till 
registration :  whereas-,  the  34  G.  3  had  no  such  provision,  either  taking 
away  or  conferring  validity.  That  statute  directed  that  the  registration 
and  endorsement  should  be  made,  and  provided  that  othertvisej  t.  e.  if 
these  requisites  were  not  performed,  the  bill  of  sale  should  be  void. 
Wher  the  registration  and  endorsement  had  been  made,  the  bill  of  sale 
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was  taken  out  of  the  operation  of  this  avoiding  clause,  and  stood  on  the 
same  ground  as  it  would  have  done  if  there  had  been  no  such  clause  in 
the  act,  t.  «•  as  a  bill  of  sale  operating  from  its  execution,  according  to 
its  terms :  and,  in  conformity  with  this  view,  in  the  cases  before  men- 
tioned, of  Palmer  y.  Moxon  and  Ewart  v.  Dixon,  it  was  held,  that, 
under  the  34  G.  3,  c.  68,  the  interest  passed  bj  the  bill  of  sale,  on  its 
execution;  and  that  the  performance  of  the  requisites  as  to  regis- 
tration and  endorsement,  was  a  condition  subsequent,  the  failure  to  per- 
form it  defeating  the  interest  which  had  vested  by  the  bill  of  sale  im- 
mediately on  its  execution.  That  this  is  the  true  construction  of  the 
act  of  34  G.  3,  c.  '8,  we  think,  is  not  to  be  disputed.  But  it  is  to  be 
observed  that  the  cases  cited  overruled  the  doctrine  as  to  the  construc- 
tion of  that  act  on  which  the  Court  of  King's  Bench,  in  the  case  of 
Mo98  V.  Chamockf  2  East,  399,  proceeded.  The  decision  itself  is,  in- 
deed, in  those  two  cases,  said  to  be  sustainable  on  a  ground  on  which 
the  Court  of  King's  Bench  did  not  proceed,  but  which  it  cvpressly  re- 
pudiated,— that  the  requisites  were  not  performed  in  a  reasonable  time. 
The  ground  on  which  the  court  did  proceed  in  Mas  v.  Chamocky  was, 
that  the  statute  was  to  be  construed  «  as  enacting  that  no  bill  of  sale  or 
other  such  instrument  shall  be  allowed  to  have  any  '''operation  w-^-iAn 
or  effect,  until  the  requisites  imposed  on  the  parties  to  the  sale  ^ 
are  complied  with,  and  by  not  allowing  any  relation  to  hold  good  so  as 
to  make  the  conveyance  effectual  from  any  antecedent  time."  It  must 
be  owned  that  this  is  a  somewhat  forced  construction,  in  which  the  words 
of  the  enactment  are  made  to  give  way  to  the  presumed  intention  of  the 
act.  But  the  reasons  given  by  the  court  for  construing  the  statute  as 
they  did, — though,  according  to  later  cases,  they  ought  not  to  have 
induced  the  court  to  put  the  construction  on  that  act  which  they  did 
put, — go  far  to  show,  that,  although  the  legislature  may  not  have  in- 
tended the  construction  adopted  in  that  case,  the  object  of  the  act,  and 
the  convenience  of  the  public  and  the  parties,  would  have  been  best  con- 
sulted by  an  enactment  which  might  possibly  have  that  construction. 
««The  public,''  says  the  court,  in  giving  judgment  in  Moss  v.  Chamoch, 
<<  would  be  best  secured  by  holding  that  no  interest  shall  pass  from  any 
owner  in  British  ships  to  any  other,  until  the  public  has  that  informa- 
tion which  is  so  essential  to  its  commercial  welfare."  The  judgment 
also  forcibly  points  out  the  inconvenience — ^to  the  public,  of  holding  that 
an  indefinite  time, — and  to  the  parties,  of  holding  that  a  reasonable 
time,  should  be  allowed  for  complying  with  the  requisites  of  the 
act. 

As  the  later  cases  of  Palmer  v.  Mozon  and  Ewari  v.  Dixon  esta- 
blished that  the  inconvenient  construction  which  the  court  sought  to 
avoid  in  Moss  v.  Ohamock  was  the  true  construction  of  the  34  G.  3,  c. 
68,  it  became  important  that  the  law  should  be  altered,  so  as  to  secure 
the  advantages  of  that  construction,  which  the  court,  looking  to  the 
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policy  of  the  act,  and  tbe  convenieBce  of  parties,  ratiher  than  to  the 
words  of  the  legislature,,  had  erroneously  adopted ;  and,  accordingly,  it 
will  be  found,  that,  in  the  next  registration  act,  that  of  6  G.  4,  c.  110, 
^•tAQ-]  8*  37,  as  well  as  in  that  of  3  &  4  W.  4,  c.  55,  *s.  84,  the  legi»- 
-*  lature  abandons  the  language  used  in  the  84  G.  3,  which  im- 
ports a  condition  subsequent,  and  adopts  the  words  now  in  question, 
and  which  are,  in  substance,  the  same  as  those  of  the  interpretation 
which  the  court,  in  Mo9s  v.  Chamockj  put  upon  the  84  G.  8,  s.  68, 
thus,  by  apt  words,  attaming  the  object  which  the  Court  of  Bang's 
Bench,  in  M099  v.  Chamock,  had  endearoured  to  attain  by  a  construe 
tion  of  the  words  of  the  34  G.  8,  c.  68,  which  they  would  not  bear.  It 
may  be  obserred,  that,  in  further  pursuance  of  the  object  of  making  the 
title  of  the  purchaser  dependent  on  the  registration  only, — ^a  public  act, 
and  one  which  the  purchaser  can  procure  to  be  done  without  the  con- 
currence of  any  other  person  except  the  public  officers,  who  are  bound 
to  act  on  his  application, — the  8  &  4  W.  4,  c.  55,  as  well  as  the  6  G. 
4,  c.  110,  no  longer  makes  the  bill  of  sale  void  for  want  of  an  endorse- 
ment of  the  certificate  of  registry,  as  it  was  under  the  84  G.  8,  c.  68, 
but  gives  effect  to  the  registration,  notwithstanding  there  may  be  no 
endorsement,  in  all  cases  except  that  of  a  subsequent  registered  purchaser 
who  obtains  an  endorsement,  as  to  which  s.  86  provides  that  the  first 
registered  purchaser  shall  have  ample  time  to  procure  an  endorsement 
before  any  subsequent  purchaser  can  register.  The  whole  effect  of  the 
3  &  4  W.  4,  c.  55,  as  to  registration,  seems  to  be,  that  it  is  the  regis- 
tration, and  not  the  execution  of  the  bill  of  sale,  from  which  its  opera- 
tion, for  any  purpose,  commences ;  that,  on  registration,  it  operates  on 
any  interest  which  the  party  making  the  transfer  has  at  that  time ;  but 
that  all  rights  which  have  accrued  before  registration,  are  no  more  af- 
fected by  it  than  they  would  have  been  if  the  deed  had  been  executed, 
as  well  as  registered,  after  they  had  accrued. 

For  these  reasons,  we  are  of  opinion  that  the  ship  passed  to  the  as- 
signees, the  defendants,  as  part  of  the  property  of  the  bankrupt,  and. 
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consequently,  that  it  did  *not  pass  as  property  of  the  plaintifis 
in  the  bankrupt's  order  and  disposition,  and  that  there  must  be. 

Judgment  for  the  defendants.(a) 


(a)  See  the  8  &  9  Vict  e  89,  which  repealt  the  3  &  4  W.  4,  c.  65,  and  re^Dacti  iti  mtt 
n\  provisions,  with  some  alterations. 
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Where,  in  consequence  of  damage  to  a  ship  during  the  vo^rage  it  beoomes  impoMible  to 
protecate  the  adTenture,  the  master  has  authority  to  sell  her  for  the  benefit  of  all  parties 
interested :  and  a  person  employed  by  him  to  superintend  the  sale  may  lawfully  pay 
over  the  proceeds  to  him,  or  to  his  order. 

Assumpsit^  for  20002.,  money  had  and  received  by  the  defendant  for 
the  use  of  the  plaintiff;  500Z.  interest  for  the  forbearance  by  the  plain- 
tiff, at  the  defendant's  request,  of  money  due  from  the  defendant  to  the 
plaintiff;  and  20002.  money  due  upon  an  account  stated. 

The  defendant  pleaded — ^first,  non  assumpsit-^-secondly,  payment  and 
acceptance  of  50002.  in  satisfaction  of  the  alleged  promises,  and  of  the 
damages  sustained  by  the  plaintiff  from  the  non-performance  thereof — 
thirdly,  that  the  promises  were  made  by  the  defendant  jointly  with  one 
Harrison  Watson,  residing  out  of  the  jurisdiction  of  the  court,  and  that 
the  plaintiff  was  indebted  to  the  defendant  and  the  said  H.  Watson  in 
the  sum  of  50002.  for  work  done  and  materials  provided  by  them  for  the 
plaintiff,  and  for  money  paid  by  them  at  the  plaintiff's  request,  and  for 
interest  for  the  forbearance  by  them,  at  the  plaintiff's  request,  of  moneys 
due  from  him  to  them,  and  for  moneys  due  from  him  to  them  on  an 
account  stated  between  them ;  which  said  sum  exceeded  the  damages 
sustained  by  the  plaintiff  from  the  non-performance  of  the  said  promise, 
and  out  '*'of  which  sum  the  defendant  offered  to  set  off  the  amount  r^ci  rq 
of  the  said  damages. 

The  cause  came  on  for  trial  before  Tikdal,  G.  J.,  at  the  sittings  at 
Guildhall  after  Trinity  term,  1839,  when  a  verdict  was  found  for  the 
plaintiff,  for  20002.  damages,  subject  to  the  opinion  of  the  court  upon 
the  following  case : — 

The  plaintiff  was  the  registered  owner  of  the  ship  Royal  William,  at 
the  time  of  her  being  wrecked  and  sold  at  the  Gape  of  Q-ood  Hope,  in 
September,  1837,  as  hereinafter  mentioned. 

On  or  about  the  8tb  of  May,  1837,  a  charter-party  was  made  between 
the  plaintiff,  the  owner  of  the  Boyal  William,  of  the  one  part,  and  G. 
A.  Gordon,  of  the  other  part.  [A  copy  of  the  charter-party  was  an- 
nexed to  the  case,  to  be  referred  to,  if  necessary.]  Messrs.  Ouchter- 
lony  k  Go.,  of  London,  were  jointly  interested  with  Gibson  in  the 
charter-party. 

By  mortgage,  dated  on  or  about  the  28d  of  May,  1887, — and  which 
mortgage  was  then  duly  entered  in  the  book  of  registry  at  the  Gustom- 
House  in  London,  and  endorsed  on  the  certificate  of  registry, — the 
plaintiff  duly  transferred  the  said  vessel  to  John  Alves  Arbuthnot  and 
Alfred  Latbam,  trading  in  London  under  the  firm  of  Arbuthnot  k 
Latham,  for  securing  the  payment  of  a  certain  sum  of  money,  which 
was  unpaid  at  the  time  of  the  remittance  of  the  proceeds  of  the  wreck 
hereinafter  mentioned,  and  also  exceeded  the  amount  of  those  proceeds. 

VOL.  rv.  14 
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f This  deed  was  also  to  be  referred  to,  if  necessary.  The  appendix 
to  the  case  likewise  contained  a  mortgage-account,  showing  the  state  of 
accounts  between  the  plaintiff  and  Arbuthnot  k  Latham.] 

Messrs.  Arbuthnot  &  Latham  had  been  the  agents  of  the  plaintiff  for 
some  time,  and  effected  his  insurances,  received  his  freights,  &c.  On 
the  18th  fof  May,  1837,  they  effected  a  policy  on  the  ship  Royal  William, 
*1511  ^^^  '^'SOOOZ.  The  policy  was  made  in  their  own  names.  The 
premiums  paid  on  this  policy  were  charged  to  the  plaintiff;  and 
the  sums  paid  by  the  underwriters  on  the  policy  were  placed  to  his 
credit.  The  sums  so  paid  by  the  underwriters  were,  80002.  on  the  31st 
of  December,  1837,  and  1800/.  on  the  6th  of  February,  1888. 

The  following  were  the  endorsements  put  upon  the  policy  when  the 
above  payments  were  made: — 

<<  Settled,  50  per  cent,  on  account  of  the  claims  on  this  policy,  with- 
out prejudice ;  payable  in  one  month.    London,  31st  December,  1837. 

« Agreed  to  settle,  a  further  30  per  cent,  on  this  policy ;  and,  the 
proceeds  of  the  ship  not  being  paid  to  the  assured  and  it  appearing  that 
serious  doubts  are  entertained  in  regard  to  the  application  of  such  pro- 
ceeds, it  is  hereby  further  agreed  that  the  assured  may  adopt  such 
measures  as  they  may  deem  expedient  to  recover  the  same,  and  that  the 
underwriters  will  bear  any  loss  that  may  arise  from  the  non-recovery  of 
the  proceeds  of  the  vessel.  307.  per  cent.  London,  6th  February, 
1838.     Payable  in  one  month.'* 

These  payments  were  made  before  the  present  action  was  commenced. 
The  action  was  commenced  on  the  19th  of  April,  1838. 

The  Royal  William  sailed  from  the  port  of  London  in  June,  1837, 
on  a  voyage  from  London  to  Madras  And  Calcutta,  laden  with  goods 
the  property  of  about  fifty  different  persons,  and  under  the  command  of 
David  Frazer;  and,  in  the  course  of  such  voyage,  was  totally  wrecked, 
With  the  said  cargo,  on  entering  the  Gape  of  Good  Hope,  on  the  19th 
of  September,  1837.  The  plaintiff  had  no  interest  in  the  cargo  or 
adventure. 

Frazer  employed  Messrs.  Thomson,  Watson,  k  Co.,  merchants  at  the 

Cape  (the  said  firm  consisting  of  the  defendant  and  H.  Watson,)  to 

*1  '^^n     8^P®^^^^®Q<1  ^^  preservation  '^'and  sale  of  the  ship,  stores,  and 

^    damaged  part  of  the  cargo,  and  to  receive  the  proceeds  thereof. 

The  ship,  stores,  and  damaged  part  of  the  cargo,  were  sold  by  auction, 
by  one  Jones,  an  auctioneer  at  the  Cape,  who  was  selected  by  Thomson, 
Watson,  &;  Co.,  for  that  purpose,  with  the  concurrence  of  Frazer.  The 
ship  and  materials  sold  for  the  net  sum  of  18,955-2  riz-dollars,  which, 
at  the  usual  rate  of  exchange,  is,  14212.  12«.  lOd. ;  and,  of  this  sum, 
Thomson,  Watson,  &;  Co.,  received  from  the  auctioneer  1102L  7t.  3d. 
only,  the  difference,  viz.  319{.  b%.  7<2.,  being  the  value  of  certain  articles 
belonging  to  the  wreck,  purchased  at  the  sale  by  Frazer,  and  one  An 
derson,  the  steward  of  the  vessel ;  which  said  sum  of  3192.  b%.  *Id.  waa 
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not  paid  by  Frazer  or  Anderson,  but  the  whole  of  it  was,  by  the  direction 
of  Frazer,  charged  in  the  accoants  of  Thomson,  Watson,  k  Co.,  to  his 
credit,  as  part  of  the  proceeds  of  the  wreck,  and  to  his  debit,  as  money 
advanced  by  them. 

Thomson,  Watson,  &  Go.  made  various  payments  at  the  Gape  of  Good 
Hope,  by  the  direction  of  Frazer :  and,  after  the  sales  were  completed, 
and  such  payments  and  disbursements  made,  Frazer  went  from  the  Gape 
to  India,  in  a  ship  called  the  Courier,  hereinafter  mentioned.  [The 
accounts  of  the  disbursements  made  by  Thomson,  Watson,  &  Go.,  and 
their  account-current,  as  also  the  account-sales  of  the  ship  and  damaged 
cargo,  were  annexed  to  the  case.] 

Frazer,  previously  to  his  departure  for  India,  addressed  a  letter  to 
Thomson,  Watson,  &;  Go.,  of  which  the  following  is  a  copy : — 

« Gape  Town,  21st  October,  1887. 

<<  Gentlemen, — There  are  remaining  in  the  Gustoms  warehouse  fifty- 
six  packages  merchandise,  and  forty-eight  hams,  landed  undamaged  from 
the  wrecked  ship  '^'Royal  William,  late  under  my  command,  r^i^o 
which  I  beg  you  will  forward,  by  the  first  favourable  oppor- 
tunity, to  Madras,  to  the  consignment  of  Messrs.  Ouchterlony  k  Go., 
in  order  that  they  may  recover  the  amount  of  average  due  on  said  goods 
from  the  respective  consignees.  On  closing  the  accounts  of  the  said 
vessel,  the  balance  in  favour  of  me  and  the  late  ship  Royal  William,  I 
shall  feel  obliged  by  your  forwarding,  together  with  the  accounts  and 
vouchers,  to  Messrs.  Ouchterlony  k  Go.  and  G.  A.  Gordon,  for  appro- 
priation on  account  of  the  concern." 

The  accounts  referred  to  in  this  letter  are  the  accounts  hereinbefore 
mentioned ;  and  the  vouchers  referred  to  are  the  vouchers  for  the  said 
accounts. 

The  said  accounts  and  vouchers,  and  a  sum  of  44605-6  rix-doUars 
=  33387.  13*.  7rf.  sterling,  were  remitted  by  Thomson,  Watson,  k  Go., 
according  to  the  directions  in  the  said  letter  of  Frazer,  to  Messrs.  Ouch- 
terlony k  Go.  and  G.  A.  Gordon,  and  duly  received  by  them ;  the  said 
sum  of  33387.  13«.  7d,  being  the  balance  of  the  account  current  before 
referred  to  and  annexed. 

Thomson,  Watson,  &;  Go.,  had  not  any  notice  in  fact,  from  the  plain- 
tiff, or  from  any  other  person,  not  to  pay  the  same  according  to  the 
directions  of  Frazer. 

The  payments  and  allowance  next  hereinafter  mentioned  are  not  dis- 
puted by  the  plaintiff,  as  deductions  from  the  proceeds  of  tho  wreck : — 

"  Port  charges rix-doUars  120    0    0 

"Wages -    940    2    4 

1060    2    4 
M  Thomson,  Watson,  k  Co.,  commission    -        -       .         53    0    0 


Rix-doUars     1113    2    4 
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♦154] 


♦<(  Equal  in  sterling  money  to  -  -  •  £83  9  10 
<<  General  average  and  particular  charges,  being 
that  proportion  of  the  disbursementa  made  at  the  Gape 
for  ship  and  cargo,  which  the  average-stater  in  London 
employed  by  Ouchterlony  &  Co.  and  Gordon,  appro- 
priated to  the  ship. 


1 


287  12  10 


£821    2    8 


99 


The  items  next  hereinafter  mentioned  form  part  of  the  payments  and 
disbursements  made  by  Thomson,  Watson,  k  Co.,  at  the  Cape,  by  the 
orders  of  Frazer :  but  the  plaintiff  contends  they  were  not  justifiably 
made,  and  do  not  constitute  payment  or  set-off  in  this  action,  viz. : — 

"Riz-doUan.  £   «.     d. 

(*  Re-shipping  furniture  and  stores  to  Captain  Frazer     -        -45    GO  376 

« Two  trips  to  barque  Courier 600  090 

(*  Wagon-hire  on  furniture  and  sioiea  brionging  to  Captain 

Frazer 900  0  13     6 

"  Coolie-hire,  receiving  and  shipping  ditto         -        -         •  1730  1511 
"  Boat-hire,  landing  passengers  and  luggage  from  the  wreck, 

the  night  the  vessel  struck  on  the  rocks 304    0    0  22  16    0 

**  Captain  Frazer  8  order  in  favour  of  passengers        •        -  206     5    2  15  10    0 
(*  Captain  Frazer^s  boarding-house  expenses  while  attending 

the  sale  of  the  wreck 254    2    4  19     1     C 

« Dr.  M'lntyre,  (the  surgeon  of  the  vessel,)  balance  of  his 

wages 154    5    2  11  12    0 

u  Captain  Granger,  per  ovder  of  Captain  Fiaser  £209    5    0 

»*Miagley,  do 7  16     0 

« J.  Anderson,  do 88  12     6  4075     5    2  395  13     6 

*<*Premium  on  insurance  of  9002,  on  chicuxuneter, 

^1553    baggage,  and  cabin-furniture,  ptr  Courier,  from  Table 

Bay  to  Calcutta 307    0    0  23    0    6 

<"  J.  Adams,  ibr  two  tierces  of  pork 172     0    0  12  18     0 

"J.  Manuel,  two  begs  of  rice 32     00  280 

"  Calf  &  Son,  coopering  casks  for  water    ....  88    2    4  6  12    6 

**J.  Hitcjicock,  repairing  piano-forte 2100  1116 

^  G.  Herbert,  fitting  cabins  on  board  Ae  Courier       •        •  73    4    2  5  10    4 

"G.  W.  Maclure,  butcher,  keep  of  stock        -        •        -        -  115    2    4  8  13    0 

**  Adams,  chronometer-maker 20    00  110    0 

« I  Bag  cofiee,  148  lbs.  d  36 53     1     0  3  19     8 

*'2  Bags  sugar,  252  lbs.  ^  18 -  43    43  354 

« For  a  sword,  account  of  Mr.  Law 22     52  114     0 

(*  Robaix,  for  razor^trop 324  050 

"Captain  Fiazer 266    5    2  20    0    0 

"Mellish ^2     1     2>^Q«     .     ^  A«  10     1 

-J.Tartar 24  17  11$®^    ®    ^  66  19     1 

« J.  Johnson 235     1     0  17  12     8 

« Custom-House,  pezmit,  wharftge 20    2    u  1  10    5 

<*  Thomson,  Watson,  &  Co.,  commission    -        -        -        •  269     0    0  20     3     6 

jSGOS     2     5' 

These  items  in  the  account, — the  object  of  which  does  not  appear 
upon  the  face  of  them, — were  for  the  providing  and  fitting  out  by  Cap- 
tain Frazer  the  said  ship  called  the  Courier,  in  prosecution,  on  behalf 
of  the  charterers,  of  the  adventure  contemplated  by  the  charter-party, 
and  to  convey  the  passengers  and  the  undamaged  part  of  the  cargo 
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upon  the  voyage  which  had  been  interrupted,  and  in  which  ship  Frasef 
himself  proceeded  to  Calcutta. 

The  plaintiff  contends  that  the  defendant  is  also  responsible  in  this 
action  for  the  sum  of  819L  &$.  1d.j  the  price  of  the  articles  purchased 
by  Frazer  and  Anderson,  as  before  mentioned. 

The  work  for  which  commission  is  charged  by  the  defendant,  as  above, 
was  in  fact  done  by  Thomson,  ^Watson,  k  Co. ;  and  the  charges    r4ti  ^g 
in  respect  thereof,  and  of  their  agency,  are  fair  and  reasonable, 
if  such  charges  can  be  set  off  in  the  present  action. 

On  the  19th  of  February,  1888,  the  plaintiff's  solicitors  wrote  to 
Messrs.  Ouchterlony  k  Co.,  as  follows : — 

<<  We  have  been  requested  to  address  you  on  the  subject  of  the  salvage 
of  the  Royal  William,  lately  wrecked  at  the  Cape  of  Good  Hope.  We 
have  been  requested  to  claim  the  proceeds  of  the  vessel,  and  to  take 
measures  for  the  recovery  of  them.  We  beg  you  to  say  whether  you 
hold  these  proceeds,  and  are  prepai«d  to  pay  the  same  to  the  owner  of 
the  vessel." 

In  reply,  the  following  letter  was  written  on  the  8d  of  March,  1838, 
by  Messrs.  Ouchterlony  &  Co.  to  the  plaintiff's  solicitors: — 

« In  reply  to  your  favour  of  the  19th  ult,,  we  beg  to  state  that  we  re- 
ceived certain  remittances  from  the  Ca{)e  of  Gk>od  Hope  on  account  of  the 
salvage  ez  Royal  William,  Frazer,  wrecked  there ;  that  we  had  a  statement 
prepared  by  a  proper  person,  from  the  papers  in  our  possession  relative 
to  the  affairs ;  and  that  we  hold  at  the  disposal  of  the  parties  interested, 
who  can  prove  their  right,  the  respective  amounts  enumerated  in  the 
statement,  which  we  have  shown  unreservedly  to  all  applicants." 

The  plaintiff's  solicitors  also  wrote  the  defendant  the  following  letter 
on  the  19th  of  February,  1888  :— 

<(  We  have  been  desired  to  address  you  relative  to  the  proceeds  of  the 
Bale  of  the  ship  Royal  William,  damaged  at  the  Cape  of  Good  Hope, 
and  sold  there,  and  the  proceeds  received  by  your  house.  The  instruc- 
tions which  we  have  received,  are,  to  apply  to  you  for  those  proceeds ; 
and  we  have  to  request  that  you  will  forward  *to  us  a  check  for  p,^  g-f^ 
the  amount,  or  inform  us  when  they  will  be  ready  to  be  paid,  '- 
that  we  may  aend  for  them." 

On  the  20th  February,  1888,  the  defendant's  solicitor  addressed  the 
following  letter  to  the  plaintiff's  solicitor : — 

*«  I  am  desired  by  Mr.  J.  R.  Thomson  to  inform  you,  in  reply  to  your 
letter  to  him  of  the  19th  instant,  that  the  proceeds  of  the  sale  of  the 
wreck  of  the  Royal  William,  and  all  the  accounts  connected  therewith, 
have  been  received  by  Messrs.  Ouchieiiony  &  Co.  and  C.  A,  Gordon,  to 
whom  I  beg  to  refer  yon  on  theoiabjeGU" 

Te  this  the  flai&tiff 's  sdicitors,  on  the  fibk  of  Maroh,  replied  as 
follows: — 

<<It  is  not  m^^erial  to  the  party  on  whose  behalf  we  addressed  Mr* 

K 
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Thomson  relative  to  the  proceeds  of  the  Royal  'William,  whether  they 
are  paid  by  him  or  by  Messrs.  Oachterlony  &;  Go. ;  but,  at  present,  we 
.»knnot  obtain  them  from  either.  It  appears  that  these  proceeds 
^xmounted  to  about  11002. :  and  Messrs.  Ouchterlony  &  Go.  inform  us 
that  they  are  prepared  only  to  pay  a  sum  of  about  2001.  You  inform 
us  that  Messrs.  Thomson,  Watson,  k  Go.  are  not  liable  to  any  person 
on  the  subject  of  the  application.  We  were  directed  to  address  to  Mr. 
Thomson ;  which  makes  us  doubt  whether  there  may  not  be  some  mis- 
conception amongst  the  parties.  We  would,  therefore,  ask  of  you  to  be 
80  good  as  to  inform  us  whether  Messrs.  Thomson,  Watson,  k  Co.  sold 
the  wreck  of  the  vessel,  and  received  the  proceeds  of  it ;  and,  if  so,  what 
they  have  done  with  the  same." 

On  the  7th  of  March,  the  defendant's  solicitor  again  addressed  the 
plaintiff's  solicitors,  as  follows : — 

4^1  f^Rl  ^^  ^^  ^^®  wreck  of  the  Royal  William,  and  the  ^damaged  part 
■^  of  the  cargo,  were  sold  by  the  master  of  that  vessel,  from  abso- 
lute necessity,  and  83387.  13«.  7c2.,  the  proceeds  thereof,  remitted  to, 
and  now  actually  received  in  cash  by  Messrs.  Ouchterlony  &;  Go.  and 
C.  A.  Oordon,  I  must  again  refer  you  to  them  on  the  subject.  I  am 
not  aware  what  part  of  the  proceeds  may  be  applicable  to  the  wreck ; 
but,  as  Messrs.  Ouchterlony  k  Go.  and  Mr.  Gordon  are  in  possession 
of  all  the  vouchers  and  documents,  and  have  had  an  estimate  made  of 
the  proportion  due  to  each  claimant,  they  can,  no  doubt,  give  you  every 
necessary  information." 

203Z.  28.  2d.  is  the  sum  due  to  the  ship-owner  out  of  the  proceeds  of 
the  wreck,  over  and  above  the  disputed  amounts  of  5781.  2s.  5d.  and 
8191.  58.  7d. ;  and  that  sum  was,  before  and  at  the  time  of  the  com- 
mencement of  this  action,  in  the  hand  of  Ouchterlony  &;  Go.,  ready  to 
be  paid  to  whomsoever  is  entitled  to  it,  as  having  been  the  owner  at  the 
time  of  the  wreck ;  and  has,  since  the  trial  of  this  cause,  been  paid  by 
them  to  the  plaintiff,  under  an  agreement  that  such  payment  should  be 
without  prejudice. 

The  question  for  the  opinion  of  the  court,  is  whether  the  plaintiff  is, 
under  the  circumstances  stated,  entitled  to  maintain  an  action  against 
the  defendant  to  recover  any  portion  of  the  proceeds  of  the  wreck.  If 
the  court  shall  be  of  opinion  that  no  action  is  maintainable,  then  a  non- 
suit is  to  be  entered.  If  they  shall  think  an  action  is  maintainable, 
then  the  verdict  is  to  be  entered  for  such  amount  as  the  court  shall 
direct.  The  court  to  be  at  liberty  to  draw  such  inferences  and  conclu- 
sions from  the  facts  of  the  case,  as  the  jury  might  have  drawn. 

The  case  was  argued  in  Michaelmas  term  last,  before  Goltman, 

*1591    ^^^^^  *^^  ^-  Williams,  Js. 

^        *Orawder  (with  whom  was  Gheenwood)  for  the  plaintiff.(a) 

(a)  The  points  marked  for  argnment  on  the  part  of  the  plaintiff  were,  "  That  he  is  entitled 
to  recover  in  this  action,  ttom  the  defendant,  the  entire  amount  of  the  net  proceeds  a£  the 
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The  plaintiff  is  clearly  entitled  to  maintain  the  present  action  for 
money  had  and  receiTed,  against  the  defendant,  for  the  whole  amount 
claimed.  It  appears  by  the  case,  that  the  master  was  appointed  by 
the  plaintiff,  the  owner  of  the  vessel ;  and  consequently  the  posses- 
sion of  it  was  not  given  up  to  the  charterers.  Assuming,  therefore, 
that  the  action  can  be  supported,  it  will  not  be  contended  that  the 
plaintiff  is  not  the  proper  party  to  bring  it.  The  question  is,  whether 
the  plaintiff,  as  owner,  can  sue  the  defendant  for  the  proceeds  of  the 
sale.  It  will  be  said,  that  the  defendant  is  not  answerable  to  the  plain- 
tiff, inasmuch  as  there  is  no  privity  of  contract  between  them ;  and  that 
the  defendant  was  not  acting  under  the  plaintiff,  but  under  the  master, 
to  whose  order  he  has  paid  over  the  proceeds.  It  is  submitted,  however, 
that  the  plaintiff,  and  not  the  master,  was  the  principal  of  the  defendant; 
*and  that  it  was  the  duty  of  the  latter  to  retain  the  proceeds  r^c-iAA 
for  the  benefit  of  the  plaintiff.  In  Sunter  v.  Parker j  7  M.  &;  ^ 
W.  322,  it  seems  to  have  been  considered  that  a  master,  if  he  has 
authority  to  sell  the  ship,  cannot  delegate  his  authority  to  others.  And 
the  sale  here  must  be  taken  to  have  been  made  by  the  plaintiff,  and  not 
by  the  master.  With  respect  to  the  disbursements,  they  were  made, 
not  for  the  benefit  of  the  plaintiff,  but  of  the  charterers ;  and  they  can- 
not be  set  up  as  against  the  plaintiff,  who  is  entitled  to  recover  all  the 
proceeds  beyond  the  mere  expenses  of  the  sale.  If  the  sale  is  to  be 
looked  upon  as  a  sale  by  the  master,  the  question  is  whether  he  had 
authority  to  dispose  of  the  wreck  so  as  to  put  it  out  of  the  power  of  the 
plaintiff  to  recover  the  proceeds  in  the  present  action.  As  master  of 
the  vessel,  his  authority  was  of  a  limited  description,  and  restricted  to 
the  necessity  of  the  case.  Though  he  might  have  authority  to  sell  the 
ship,  under  the  circumstances  stated  in  the  case,  such  authority  would 
be  to  sell  for  the  benefit  of  the  owner,  and  not  of  the  charterers. 
Assuming  he  had  authority  to  sell,  it  does  not  follow  that  he  had  power 
to  dispose  of  the  proceeds  as  he  did.  [Maulb,  J.  The  power  to  sell 
involves  the  power  to  receive  the  purchase-money.]  It  is  laid  down  in 
Abbott  on  Shipping,  (8th  edit.,  by  Shee,  Serjt.,  p.  138,)  that  the  author- 
ity of  the  master  is  strictly  limited  to  what  is  absolutely  necessary. 

ship  and  materials,  tiz.  14212.  12«.  lOd,  subject  to  the  agreed  deductions,  amounting  to 
321/.  2«.  Sif. — that  Thomson,  Watran,  &  Co.  were  not  entitled,  as  against  the  plaintiff,  to  debit 
the  account  with  the  amount  unpaid  by  the  master  and  mate  at  the  sale,  viz.  319/.  ti,  Id^ 
Sut  articles  purchased  by  and  delivered  up  to  them  without  payment;  and  that  the  defendant 
is,  therefore,  still  liable  to  the  plaintiff  for  that  amount— and  that  Thomson,  Watson,  &  Ca 
were  not  entitled,  as  against  the  plaintiff,  to  make  the  disbursements  and  payments  enume 
rated  in  the  case,  amounting  to  578/.  2s.  5dL ;  and  that  the  defendant  is,  thereibre,  still  liable 
to  the  plaintiff  for  that  amount  in  the  present  action." 

For  the  defendant^-^  That  the  proceeds  of  the  wreck  of  the  Royal  William  were  not  mo- 
ney had  and  received  by  the  defendant  to  the  use  of  the  plaintiff  for  want  of  privity  between 
them— «nd  that  the  wreck  and  cargo  having  been  sold  through  the  defendant,  as  the  agent 
of  Captain  Fnizer,  and  the  defendant,  having,  without  notice  from  any  person,  paid  over  the 
whole  proceeds  to  Captain  Frazer's  order,  is  dischai^ed,  not  only  as  regards  Caplain  Fiazer 
hinOself^  but  aa  regards  every  person  interested  in  the  ship  and  oarga'' 
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Referring  to  the  case  of  Cory  and  WhiUj  6  Bro.  Pari.  Oas.  825,  it  is 
said:  ^This  case,  while  it  establishes  the  principle  of  the  personal 
responsibility  of  the  owners,  shows  also  that  the  creditor  is  required  to 
proye  the  actual  existence  of  the  necessity  of  those  things  which  pve 
rise  to  his  demand."  [Maule,  J.  Yonr  points  (a)  do  not  suggest  that 
*1611    ^^^^^  ^^  ^^  necessity  to  sell  the  vessel.]    Admitting  *the 

"*  necessity,  the  master  was  not  an  agent  to  sell  in  the  ordinary 
way,  as,  to  sell  the  goods  in  the  market.  Where  a  creditor  famishes 
goods  to  the  master  of  a  vessel,  he  must  prove  the  necessity  for  the 
articles.  So,  here,  though  the  sale  of  the  wreck  might  have  been  neces- 
sary, there  was  no  necessity  that  the  money  should  be  paid  to  Frazer's 
order.  [Maule,  J.  Do  you  say  that  the  purchaser  could  not  pay  the 
master  ready  money  for  die  wreck  ?]  He  must  pay  the  owner  or  his 
agent.  [Maule,  J.  The  owner  has  not  an  agent  at  the  Cape.  It 
would  lead  to  great  inconvenience,  if,  in  order  to  limit  the  power  of  the 
master,  he  was  at  liberty  to  sell  on  credit  to  any  person  whom  he  thought 
proper.]  In  Mynn  v.  Joliffej  1 M.  &;  Rob.  826,  it  was  held  by  Little- 
dale,  J.,  that  an  agent  to  sell  an  estate  has  not  authority  to  receive 
the  purchase-money.  [Maule,  J.  The  auctioneer  has  not  possession 
of  the  estate,  or  the  power  to  hand  it  over.  A  ship  must  necessarily  be 
delivered  over  at  once  to  the  purchaser.]  Even  if  the  master  had  au- 
thority to  receive  the  purchase-money,  he  could  not  properly  give  the 
defendant  an  order  to  credit  him  to  the  amount  of  9191.  5«.  7d.,  for  the 
articles  purchased  at  the  sale  by  himself  and  the  mate.  And,  with 
respect  to  the  5782. 28.  bd,,  it  must  be  taken  to  have  been  paid  by  order 
of  the  master  for  the  benefit  of  the  charterers.  In  Story  on  Agency, 
p.  75,  sect.  98,  it  is  said  that,  « In  some  cases,  the  nature  and  extent  of 
the  incidental  authority  turn  upon  very  nice  considerations,  either  of 
actual  usage,  or  implications  of  law.  Thus,  an  agent  employed  to  make, 
or  negotiate,  or  conclude  a  contract,  is  not,  as  of  course,  to  be  treated 
as  having  an  incidental  authority  to  receive  payments  which  may  become 
due  under  such  contract.*'  In  Todd  v.  Reid^  4  B.  &  Aid.  210,  it  was 
*1  R21    ^^^^  ^^^^  ^^  ^insurance-broker  is  only  entitled  to  receive  pay- 

-*  ment  for  the  assured  from  the  underwriter  in  money ;  and  there- 
fore that  a  custom  to  set  off  the  general  balance  due  from  the  broker  to 
the  underwriter  in  the  settlement  of  a  particular  loss,  is  illegal.  Bart- 
kU  V.  Pentland,  10  B.  k  C.  760,  and  ScoU  v.  Irving,  1  B.  &  Ad.  605, 
are  to  the  same  effect.  [Maule,  J.,  referred  to  Stewart  v.  Aberdemj 
4  M.  &  W.  211.]  Here,  the  defendant  knew  that  the  plaintiff  was  the 
owner  of  the  vessel;  and  he  was  not  justified  in  handing  over  the  pro- 
ceeds to  the  charterer.  So,  also,  he  was  not  authorized  to  make  the 
disbursements  mentioned  in  tiie  case ;  which  clearly  were  not  for  the 
benefit  of  the  owner.  Supposing  the  master  had  ordered  the  defendant 
to  buy  another  ship  with  the  proceeds  of  the  aale,  would  he  have  been 

(d)  BupM,  159  (a). 
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justified  in  so  doing  ?  If  these  payments  were  allowed,  it  would  open 
a  wide  door  to  fraud.  [Coltman,  J.  Is  there  any  distinction  between 
the  payment  made  to  the  order  of  the  master,  and  the  disbursements?] 
In  Barker  v.  Greenwood^  2  Y.  &;  C.  414,  Alderson,  B.,  says :  "  An 
agent  with  a  general  authority,  is,  as  it  seems  to  me,  only  bound  to 
receive  payment  in  such  a  way  as  thereby  to  put  it  in  his  power  com- 
pletely to  discharge  the  duty  he  himself  owes  to  his  principal.  If,  there- 
fore, he  is  bound  to  pay  the  whole  over  to  the  principal,  he  must  receive 
it  in  cash  from  the  debtor.  And  a  person  who  pays  such  an  agent,  and 
who  means  to  be  safe,  must  see  that  the  mode  of  payment  does  enable 
the  agent  to  perform  this,  his  duty.  If,  therefore,  the  agent  be  not  a 
creditor  of  his  principal,  he  must  receive  the  whole  in  cash ;  for,  other- 
wise, be  does  not,  by  the  act  done  between  him  and  the  debtor,  put  him- 
self into  the  situation  of  being  able  to  pay  it  over."  The  general  prin- 
ciple is  further  illustrated  in  Story  on  Agency,  p.  189,  sect.  225,  where 
it  is  said  that  *"a  person  dealing  with  a  factor  or  broker,  r^\a^ 
though  a  general  agent,  is  not  clothed  with  authority  to  pledge,  ^ 
deposit,  or  transfer  the  property  of  his  principal  for  his  own  debts ;  and, 
if  be  receives  such  a  deposit  or  pledge,  the  title  is  invalid,  and  the  pro- 
perty may  be  reclaimed  by  the  principal." 

Channellj  Serjt.,  (with  whom  was  CUaBbf/y)  for  the  defendant.  There 
was  an  entire  absence  of  privity  between  these  parties  to  entitle  the 
plaintiff  to  maintain  an  action  for  money  had  and  received ;  or,  at  all 
events,  the  defendant  discharged  himself  by  the  payments  made  to  the 
order  of  the  captain,  and  by  remitting  the  balance  of  the  proceeds  to 
England  under  his  directions.  The  circumstances  disclosed  in  the  case 
clearly  show  that  the  sale  at  the  Gape  was  necessary  and  proper.  In- 
deed, its  propriety  cannot  be  questioned  in  this  action,  the  owner  having 
adopted  the  sale  by  bringing  money  had  and  received  for  the  proceeds. 
In  Hunter  v.  Parker^  7  M.  &;  W.  322,  the  Court  of  Exchequer  intimated 
an  opinion  that  the  master  of  a  ship  has  authority,  when,  in  consequence 
of  injury  to  the  ship  during  the  voyage,  there  is  no  prospect  of  bring- 
ing her  to  the  termination  of  the  voyage,  to  sell  her  for  the  benefit  of 
all  parties  interested :  and  they  held,  that,  at  all  events,  where  the  pro- 
ceeds of  such  sale  have  been  received  by  the  owner,  that  is  a  sufficient 
ratification  by  him  of  the  act  of  the  master  in  selling  her,  so  as  to  pre- 
vent him  from  afterwards  recovering  back  the  ship  from  the  purchaser, 
or  one  claiming  under  him ;  and  that  it  is  equally  a  ratification  of  a  sale 
by  an  auctioneer,  acting  under  a  parol  authority  from  the  master. 
Frazer,  then,  having,  under  the  circumstances,  authority  to  sell,  the  sale 
was  superintended  by  the  defendant's  partner,  Watson,  and  the  defend- 
ant received  the  proceeds  as  Frazer's  agent,  subject  to  his  orders. 
*Stephen9  v.  Badeoek,  3  B.  &;  Ad.  854,  is  a  distinct  authority  to  v^iqa 
show,  that,  although  Frazer  may  have  been  the  plaintiff's  agent, 
there  was  no  privity  of  contract  between  the  plaintiff  and  Watson  or  th« 
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defendant.  There,  J.,  an  attorney,  who  was  accustomed  to  rcceire  cer- 
tain dues  for  the  plaintiff,  his  client,  went  from  home,  leaving  B.,  his 
clerk,  at  the  office.  B.,  in  the  absence  of  his  master,  received  BMmey 
on  account  of  the  above  dues,  for  the  client  (which  he  was  authorized  to 
do,)  and  gave  a  receipt  signed  «<B.,  for  Mr.  J."  J.  was  in  bad  circum- 
stances when  he  left  home,  and  he  never  returned ;  but  it  did  not  ap- 
pear that  his  intention  so  to  act  was  known,  at  the  time  of  the  payment, 
to  B,  B.  afterwards  refused  to  pay  the  money  over  to  the  client ;  aikd, 
on  assumpsit  brought  against  him  for  money  had  and  received,  it  was 
held  that  the  action  did  not  lie ;  for,  that  the  defendant  received  the 
money  as  the  agent  of  his  master,  and  was  accountable  to  him  for  it, 
the  master,  on  the  other  hand,  being  answerable  to  the  client  fc^  the 
sum  received  by  his  clerk,  and  there  being  no  privity  of  contract  be- 
tween the  plaintiff  and  the  defendant.  Besides,  here,  the  ship  having 
been  mortgaged,  and  the  defendant  not  knowing  the  state  of  the  account 
between  the  mortgagor  and  mortgagee,  he  could  not  tell  who  was  en- 
titled to  the  proceeds.  In  Story  on  Agency,  sect.  217,  pp.  179,  180, 
it  is  said  that  '<  An  agent  is  not,  ordinarily,  permitted  to  set  up  the  ad- 
verse title  of  a  third  person,  to  defeat  the  rights  of  his  principal,  against 
his  own  manifest  obligations  to  him ;  or  to  dispute  the  title  of  his  princi- 
pal. If,  therefore,  he  has  received  goods  from  his  principal,  and  has 
agreed  to  hold  them  subject  to  his  order,  or  to  sell  them  for  him,  and 
to  account  for  the  proceeds,  he  will  not  be  allowed  to  set  up  the  adverse 
title  of  a  third  persoa  to  the  same  goods,  to  defeat  his  obligations.  An 
^IBSn  ^^^P^i<^^)  however,  '^'is  allowed,  where  the  principal  has  obtained 
the  goods  fraudulently,  or  tortiously,  from  sudi  third  p^son. 
The  same  principle  is  upheld  as  well  in  equity  as  in  law :  and,  therefore, 
if  an  agent  receives  money  for  his  principal,  he  is  bound  to  pay  it  over 
to  him ;  and  he  cannot  be  converted  into  a  trustee  for  a  third  person, 
by  a  mere  notice  of  his  claim.  It  is  upon  a  somewhat  analogous  princi- 
ple, connected  with  the  want  of  privity,  that  an  agent  employed  by  a 
trustee  is  accountable  only  to  l^im,  and  not  to  the  cestui  que  trugt;  and 
a  sub-agent  is  accountable  to  the  superior  agent,  who  has  employed  him, 
and  not,  generally,  to  the  principal.  Cases,  however,  may  occur, 
where,  by  the  usage  of  trade,  or  otherwise,  a  sub-agent  is  employed, 
where  the  original  agent  would  not  be  responsible  for  the  conduct  of  the 
sub-agent ;  and  where,  therefore,  the  appropriate  remedy  of  the  princi- 
pal would  be  directly  against  the  sub-agent.'*  The  pretont  case  does 
not  fall  within  any  of  the  exceptions  put  by  Dr.  Story.  It  may  be,  as 
was  ruled  in  Mynn  v.  Joliffe^  1  M.  &  Rob.  326,  that  an  agent  employed 
to  sell  an  estate,  has  not,  as  such,  authority  to  receive  payment.  But 
the  contrary  is  the  case  with  regard  to  goods :  Capel  v.  ThonUoTij  3  C. 
k  P.  352.  If,  then,  the  defendant  would  have  been  justified  in  paying 
the  proceeds  of  the  sale  to  Frazer  himself,  he  was  equally  justified  ia 
remitting  them  to  his  order.    With  respect  to  the  ^rice  of  the  goeds 
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^oght  by  the  captain  and  mate  at  the  salQ, — ^if  the  defendant  can  be 
said  to  have  received  it,  he  must  be  taken  also  to  have  paid  it  over  to 
Frazer.  The  captain  clearly  did  not  exceed  his  duty  in  transmitting 
the  undamaged  part  of  the  cargo  to  its  original  destination. 

Orowder,  in  reply.    Admitting  that  it  was  necessary,  under  the  cir* 
cumstances,  to  sell  the  ship  at  the  Cape,  "^and  that  the  captain    ri^-iaft. 
had  authority  as  the  agent  of  the  owner  for  that  purpose,  he    ^ 
clearly  had  no  authority  to  receive,  or  by  his  order  dispose  of,  the  pro- 
ceeds. Our.  adv.  vuU, 

Mauls,  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  my  brothers  Coltman,  Y.  Williams, 
and  myself,  in  the  absence  of  the  lord  chief  justice,  who  was  counsel  in. 
the  cause.  The  judges  who  heard  the  argument  have  agreed  on  the^ 
judgment  I  am  to  pronounce. 

This  is  an  action  of  assumpsit  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  for  interest,  and  for  money  due. 
on  an  account  stated.  The  defendant  pleaded — first,  non-assumpsit — 
secondly,  payment — ^thirdly,  a  set-off  of  money  due  from  the  plain- 
tiff and  one  Harrison  Watson,  whom  the  plea  alleges  to  be  out  of  the 
jurisdiction  of  the  court,  and  to  have  made  the  promises  alleged  in  the 
declaration  jointly  with  the  defendant. 

The  issues  joined  on  these  pleas  came  on  for  trial  before  Tindal,  G.  J., 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  a  ease,  which  stated, 
in  effect,  that  the  plaintiff  was  the  registered  owner  of  the  ship  Royal 
William  at  the  time  of  the  transaction  in  question.  The  plaintiffs  had 
chartered  the  ship  to  Charles  Alexander  Gordon,  for  a  voyage  from 
London  to  Madras  and  Calcutta,  and  back  to  London :  Messrs.  Ouch- 
terlony  &;  Co.,  of  London,  were  jointly  interested  with  Gordon  in  the 
charter-party.  The  master  of  the  ship  for  the  voyage  was  David  Frazer, 
mentioned  in  the  charter-party  as  appointed  by  the  owner.  The  ship 
had  also  been  mortgaged  by  the  plaintiff,  for  securing  the  payment  of  a 
sum  of  money,  which  was  unpaid  at  the  time  of  the  remittance  of  the  pro- 
ceeds of  the  wreck,  and  exceeded  the  amount  of  those  proceeds.  The 
mortgi^ees  had  '^'effected  a  policy  of  assurance  on  the  ship,  and  r«igi7' 
had  received  money  from  the  underwriters,  for  which  they  had 
given  credit  to  the  plaintiff.  The  ship  sailed  on  the  voyage,  with  a- 
cargo  belonging  to  fifty  different  persons,  and,  with  the  cargo,  was 
totally  wrecked  at  the  Cape  of  Good  Hope.  The  plaintiff  had  no  in- 
terest in  the  cargo  or  adventure.  The  master,  David  Frazer,  employed 
the  defendant  and  his  partner  Harrison  Watson,  who  were  merchants  at 
the  Gape,  to  superintend  the  preservation  and  sale  of  the  ship,  stores,. 
and  damaged  part  of  the  cargo,  and  to  receive  the  proceeds  thereof. 
The  defendant  and  his  partner,  accordingly  employed  an  auctioneer, 
who  sold  the  ship,  damaged  cargo,  and  stores.  The  net  proceeds  of  the 
sale  were  received  by  the  defendant  and  his  partner,  with  the  exception 
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of  319Z.  58.  7(2.  which  was  the  amount  of  certain  articles  belonging  to 
the  wreck,  which  had  been  bought  at  the  sale  by  the  master,  Frazer, 
and  Anderson,  the  mate ;  which  was  not  actually  paid  by  Frazer  or  An 
derson  to  the  auctioneer,  or  by  him  to  the  defendant  and  his  partnei, 
but  which,  by  order  of  Frazer,  had  been  credited  to  him  by  the  defend- 
ant and  his  partner  as  money  received  on  his  account,  and  debited  to 
him  as  money  advanced  to  him. 

The  defendant  and  his  partner,  before  any  claim  made  on  them  by 
the  plaintiff,  or  any  one  else,  paid  over  the  whole  of  what  they  had  re- 
ceived on  account  of  ship  and  cargo,  either  to  the  master,  Frazer,  or  to 
his  order,  at  the  Gape,  or  to  Ouchterlony  &  Co.,  to  whom  Frazer  had 
directed  them  to  remit  the  balance,  on  account  of  whom  it  might  concern, 
with  the  exception  of  what  they  retained  to  cover  the  disbursements  ne- 
cessarily incurred  by  them  in  the  execution  of  the  duty  of  superintend- 
ing the  preservation  and  sale  of  the  ship  and  cargo,  and  their  own 
charges  for  agency,  which  were  fair  and  reasonable. 
«1f)A1  '^^ Under  these  circumstances,  the  plaintiff  insists  that  the  de- 
fendant is  liable  to  pay  him  the  whole  or  some  part  of  what  was 
received  by  him  and  his  partner  on  account  of  the  ship.  The  defendant 
insists  that  he  was  accountable  to  Frazer  only,  and  that  he  is  not  ac- 
countable to  the  plaintiff;  or,  at  least,  that,  after  having  fully  accounted 
to  Frazer,  and  paid  over  the  balance  to  his  order,  he  is  not  liable  to  the 
plaintiff. 

There  can  be  no  doubt  that  the  sale  was,  under  the  circumstances, 
necessary ;  and,  indeed,  this  was  not  disputed  on  the  argument.  Where 
a  ship  continues  to  retain  the  character  of  a  ship,  and  to  be  capable  of 
being  used  as  such,  with  or  without  repairs,  difficult  questions  may  arise 
as  to  the  master's  authority  to  sell ;  and  a  sale,  in  such  a  case,  is  to  be 
viewed  with  suspicion ;  the  master's  duty  being,  in  general,  to  proceed 
on  the  voyage  if  possible,  or,  at  least,  not  to  sell  the  ship  without  a 
strong  necessity,  or  the  express  authority  of  the  owner.  But,  in  ^he 
present  case,  where  the  ship  is  totally  wrecked,  and  a  large  part  of  the 
cargo  damaged,  in  a  distant  country,  there  can  be  no  doubt  of  the  right 
and  duty  of  the  master  to  sell :  indeed,  it  does  not  appear  what  other 
course,  consistent  with  any  regard  to  the  interest  of  those  concerned,  it 
Was  possible  for  the  master  to  adopt.  But  the  plaintiff,  though  not  dis- 
puting the  right  to  sell,  denies  the  right  of  the  master  to  receive  the 
proceeds,  or,  at  least,  to  dispose  of  them,  by  ordering  the  defendant  to 
pay  them,  either  to  persons  at  the  Gape,  or  to  Ouchterlony  k  Co.,  of 
London,  to  whom  the  balance  was  remitted.  With  regard  to  the  right 
of  the  master  to  receive  the  proceeds,  the  case  of  Mynn  v.  Joliffe^ 
1  M.  &  Rob.  826,  was  cited,  in  which  it  was  decided  that  an  agent  em* 
ployed  to  sell  an  estate  is  not,  as  such,  authorized  to  receive  the  pur- 
^1691  ^^^B^°^<^^^7-  -^d  there  *is  no  doubt,  that,  on  the  sale  of  an 
estate,  to  imply  such  an  authority,  would  be  most  inconvenient- 
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and  unnecessary ;  it  being  clearly  for  the  interest  of  the  vendor,  that 
he,  and  not  his  agent,  should  receive  the  purchase-money;  and  no  in- 
convenience to  any  one  arising  out  of  the  limit  to  the  authority  of  the 
agent  which  excludes  his  right  to  receive  the  money.  The  proper  course 
is,  clearly,  that  the  vendee  should  retain  the  money,  and  the  vendor  the 
estate,  till  the  conveyance  is  made ;  and  thus  neither  of  them  runs  any 
risk  of  losing  the  money.  But,  in  the  present  case,  if  the  master  was 
not  to  receive  the  money,  he  must  either  give  credit  to  the  purchasers 
of  the  ship  and  cargo,  leaving  the  owners  to  receive  it  from  them,  or 
must  employ  some  third  person,  of  his  own  selection,  to  receive  the 
money  from  the  purchasers,  and  pay  it  to  those  who  were  interested  in 
the  ship  and  cargo.  The  inconvenience  of  either  of  these  alternatives  is 
so  great  and  manifest,  that  it  leaves  no  doubt  that  the  authority  of  the 
master  to  receive  the  proceeds  is  a  necessary  incident  to  his  authority 
to  sell.  And  it  appears  to  us,  that  an  authority  to  receive  the  proceeds 
involves  an  authority  to  order  payment  of  them  bo7$d  fide  to  such  per* 
sons  as  the  master  may  think  fit ;  a  payment  under  such  an  order  being, 
in  effect,  a  payment  to  the  master.  It  differs  from  the  cases  cited, 
of  payments  where  no  money  is  disbursed  by  the  debtor,  or  received 
by  the  agent,  but  where  the  debt  of  the  agent  is  discharged  by  being  set 
off  against  the  money  which  he  has  to  receive  from  his  creditor  on  account 
of  his  principal. 

In  the  present  case,  the  defendant  actually  pays  the  money,  and  has  no 
advantage  which  he  could  not  have  if  he  paid  it  into  the  hands  of  the 
master.  In  the  case  of  the  set-off,  the  debtor  would  gain  an  advantage 
by  his  mode  of  dealing  with  the  agent,  which  he  could  not  have  had  if 
he  had  dealt  with  the  principal. 

"^The  payments  having  been  ordered  and  made  bondfide^ —  r^lTO 
which  we  must  take  to  be  the  case,  nothing  being  stated  in  the 
case,  or  suggested  in  the  argument,  to  the  contrary, — it  does  not  appear 
to  us  to  be  material  for  what  purpose  they  were  ordered,  any  more  than 
it  would  be  material  to  inquire  into  any  application  which  the  master 
might  have  made  of  money  paid  into  his  hands. 

The  sum  of  319Z.  5«.  7c2.,  the  amount  of  goods  bought  by  the  master 
and  mate,  does  not,  we  think,  fall  under  a  different  rule  from  the  rest  of 
the  proceeds  of  the  sale.  It  might,  indeed,  be  said  not  to  have  been  money 
actually  received  by  the  defendant :  but  we  think  it  was  properly  treated  by 
him,  under  the  order  of  the  master,  as  having  been  received  for  the  master, 
and  advanced  to  him  by  his  order.  This  sum  of  money,  together  with 
that  paid,  under  the  master's  orders,  to  persons  at  the  Cape,  and  to  Onch- 
terlony  &  Co.,  and  with  that  properly  retained  by  the  defendant  and 
his  partner  on  account  of  their  disbursements  and  services,  constitutes 
the  whole  amount  with  which  the  defendant  is  in  any  way  chargeable ; 
and,  this  having  been  properly  paid  and  retained,  it  follows  that  the 
defendant  has  duly  accounted  for  all  that  he  was  answerable  for. 
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Whether  the  action  could  have  been  maintained,  if  the  plaintiff,  or 
all  those  interested  in  the  ship  and  cargo  had  intenrened  before  the  mo- 
ney had  been  paid  by  the  orders  of  Frazer,  it  is  not  necessary  to  deter- 
mine. But  there  are  strong  reasons  for  considering  the  defendant  and 
his  partner  as  the  agents  of  Frazer  only,  and  not  accountable  to  those 
interested  in  the  ship  and  cargo,  even  if  they  had  intervened  before  pay- 
ment. In  a  learned  work  cited  on  the  argument — Story  on  Agency, 
*1711  ^  ^^^'  ^* — ^^^  author  states  the  rule  thus:  <<A  sub-agent  em- 
ployed *by  an  agent  is  in  general  accountable  to  the  agent  only, 
and  not  to  the  principal ;  for,  there  is  no  reciprocity  of  contract  between 
them :"  and  this  doctrine  is  supported  by  several  cases  which  he  refers 
to,  amongst  which  are  the  cases  of  Stephens  v.  Badcoek,  8  B.  &  Ad.  354, 
where  the  court  held  that  a  clerk  who  had  received  money  for  his  master 
on  account  of  the  plaintiff,  was  not  answerable  to  the  plaintiff,  whose 
remedy  was  against  the  master,  though  the  clerk  had  not  paid  the  money 
to  him — Cartwright  v.  Sateley,  1  Ves.  jun.  292,  where  a  son,  employed 
under,  and  accountable  to,  his  father,  was  held  not  to  be  accountable  to 
his  father's  principal — ^and  Pinto  v.  Santotj  5  Taunt.  447, 1  Marsh.  132, 
(which  in  its  circumstances  bears  some  resemblance  to  the  present  case,) 
where  it  was  held  that  bankers,  who  had  received  from  an  agent  the  pro- 
ceeds of  a  ship  which  belonged  to  different  persons  in  different  shares, 
with  notice  of  the  agency  of  the  party  from  whom  the  money  was  received, 
and  of  the  rights  of  those  who  were  entitled  to  it,  were  liable  to  account 
to  the  agent  only  from  whom  they  received  the  money,  notwithstanding 
the  intervention  of  the  plaintiff,  who  was  entitled  to  the  largest  share. 
See  also  the  case  of  Sims  v.  Brittain^  4  B.  &;  Ad.  875,  1  N.  &;  M.  554, 
in  which  the  surviving  part-owners  of  a  ship  were  considered  not  entitled 
to  maintain  an  action  for  money  had  and  received  against  persons  whom 
a  deceased  part-ovmer  (who  was  the  ship's  husband)  had  employed  to 
receive  and  pay  money  on  account  of  the  ship,— on  the  ground  of  want 
of  privity  between  the  plaintiffs  and  the  defendants. 

The  principle  on  which  these  cases  were  determined  would  probably 
govern  the  present  case,  if  the  circumstances  required  its  application. 

But,  the  defendant  and  his  partner  having  ddy  paid  over,  under  suf- 
*1721  ^^^^^^  authority,  all  for  which  they  were  '^'liable,  before  any  in- 
tervention of  the  plaintiff,  or  any  other  of  those  interested  in  the 
fund,  we  think  it  clear  that  the  defendant  is  not  now  liable  to  the  plain- 
tiff, but  is  protected  by  his  plea  of  the  general  issue,  if  he  never  could 
have  been  liable ;  or  by  the  pleas  of  payment  and  set-off,  if  his.  liability 
was  determined  by  his  accounting ;  in  either  of  which  events,  by  the 
agreement  of  the  parties,  a  nonsuit  is  to  be  entered. 

Judgment  of  nonsuit 
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WEST  V.  NIBBS  and  WINDLEY.    Feb.  15. 

A  lantilord  who  has  accepted  the  rent  in  arrear,  and  the  expenses  of  the  distreasi  after  the 
impoiindiaii^,  cannot  be  treated  as  a  trespasser  merely  because  he  retaint  ponatian  of  tlie 
goods  distraioed — although  his  refusal  to  deliver  them  up  to  the  tenant  may  amount  to  a 
conversioo,  so  as  to  render  him  liable  in  trooer. 

Ill  trespass  against  B.  and  C.  for  seizing  and  converting  the  goods  of  A^  K  atom  justified  the 
seizure  and  impounding  of  tlie  goods  as  a  distress  for  rent,  within  thirty  days  af\er  they 
had  been  wrongfully  removed  from  the  demised  premises.  A.  new  as9igned,  that  he 
brought  his  action,  not  for  the  trespasses  in  the  plea  mentioned,  but  for  that  B.,  after  the 
seizure,  and  after  {nayment  and  acceptance  of  the  rent  and  expenses,  and  after  he  ought  to 
have  restored  to  A.,  the  goods  so  distrained,  retained  possession  tliereof,  and  sold  and  dis- 
posed of  them ; — SembU^  that  this  was  no  departure. 

QiHBre,  whether  departure  may  be  taken  advantage  of  on  gnunU  demurrer. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  5th 
of  February,  1846,  with  force  and  arms,  &c.,  seized,  took,  and  carried 
away  certain  goods,  chattels,  and  effects,  to  wit,  &c.,  of  the  plaintiff,  of 
great  value,  to  wit,  &c.,  and  converted  and  disposed  of  the  same  to 
their  own  use,  &c. 

The  defendant  Windley  pleaded  not  guilty  only. 

The  defendant  Nibbs  pleaded  separately — first,  that  the  goods,  chat- 
tels, and  effects  in  the  declaration  mentioned  were  not,  nor  were  nor 
was  any  or  either  of  them,  the  plaintiff's,  in  manner  and  form,  &c.— « 
secondly,  that,  '^'before  the  said  time  when,  kc.  in  the  declara-  r4ci7Q 
tion  mentioned,  to  wit,  on  the  20th  of  March,  1805,  one  Bran- 
don was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain  piece  or 
parcel  of  ground  situate  and  being  in  the  parish  of  St.  Mary,  Newington, 
in  the  county  of  Surrey,  and,  being  so  seised,  Brandon  afterwards,  and 
before  the  house  hereinafter  mentioned  had  been  or  was  erected,  and 
long  before  the  said  time  when,  &c.,  to  wit,  on,  &c*,  aforesaid,  by  a  cer- 
tain lease,  &c.,  demised,  &c.,  amongst  other  hereditaments,  the  said 
piece  or  parcel  of  ground,  to  one  Brooker,  his  executors,  &c.,  for  the 
term  of  fifty-seven  years  from  the  25th  of  December,  1804 ;  and  that, 
by  virtue  of  that  demise,  Brooker  afterwards,  and  before  the  said  time 
when,  &c.,  entered  into  the  said  close,  and  became  and  was  thereof 
possessed  for  the  said  term  so  to  him  therein  granted  as  aforesaid :  that 
Brooker,  being  so  possessed  of  the  said  close,  afterwards,  and  during 
the  continuance  of  the  said  term,  and  before  the  said  time  when,  &c.,  to 
wit,  on,  &c.  last  aforesaid,  erected,  made,  and  built  in  and  upon,  and 
affixed  and  annexed  to,  the  said  piece  or  parcel  of  ground,  the  said 
house  hereinafter  mentioned,  which  thereupon  then  became  and  was 
part  and  parcel  of  the  said  piece  or  parcel  of  ground:  that,  after 
Brooker  had  so  erected  the  said  house,  and  during  the  continuance  of 
the  said  term,  and  while  Brooker  was  so  possessed  of  the  said  house  for 
the  said  term  so  granted  as  aforesaid,  and  before  the  said  time  when,  &c., 
to  wit,  on  the  7th  of  August,  1806,  he,  Brooker,  by  a  certain  note  in 
writing,  signed  by  him,  and  bearing  date  the  day  and. year  last  afore- 
said, did  bargain,  sell,  assign,  transfer  and  set  over,  onto  one  W.  Gar- 
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diner,  his  executors,  &c.,  amongst  other  hereditaments,  the  said  house 
with  the  appurtenances,  habendum  to  W.  Grardiner,  his  executors,  &c., 
for  the  residue  of  the  said  term  of  fifty-seven  years  then  to  come  and 
unexpired;  and  that,  by  virtue  of  that  assignment,  W.  Gardiner  after- 
'*'1'*41    ^^^^9  ^0  *^ity  on  the  7th  of  August,  1806,  entered  into  and 

upon  the  said  house,  and  became  and  was  possessed  of  the  said 
house,  with  the  appurtenances,  for  the  residue  of  the  said  term  so 
thereof  granted  as  aforesaid:  that  W.  Gardiner,  being  so  possessed  of 
the  said  house,  with  the  appurtenances,  afterwards,  and'  during  the  said 
term,  and  before  the  said  time  when,  &;c.,  to  wit,  on  the  12th  of  Decem- 
ber, 1810,  and  before  the  1st  of  January,  1888,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date  the  day  and 
year  last  aforesaid,  and  thereby,  amongst  other  things,  appointed  one 
W.  B.  Gardiner  sole  executor  thereof:  that  afterwards,  and  during  the 
said  term,  and  before  the  said  time  when,  &c.,  to  wit,  on  the  14th  of 
April,  1821,  W.  Gb.rdiner  died  so  possessed  of  the  said  house,  with  the 
appurtenances,  for  the  residue  of  the  said  term  so  granted  as  aforesaid, 
without  revoking  or  altering  the  said  will, — after  whose  death,  to  wit, 
on  the  day  and  year  last  aforesaid,  the  said  W.  B.  Gurdiner  duly  proved 
the  said  last  will  and  testament,  and  took  upon  himself  the  burden  of 
the  execution  thereof;  whereupon  and  whereby  the  said  W.  B.  Gardiner 
then  became  and  was  possessed  of  the  said  house,  with  the  appur- 
tenances, for  the  residue  of  the  said  term  so  granted  as  aforesaid :  that, 
the  said  W.  B.  Gardiner  being  so  possessed  of  the  said  house,  with  the 
appurtenances,  for  the  residue  of  the  said  term,  after  the  death  of  the 
said  W.  Gardiner,  and  during  the  continuance  of  the  said  term,  and 
before  the  said  time  when,  &;c.,  to  wit,  on  the  1st  of  January,  1822,  he 
the  said  W.  B.  Gardiner,  by  a  certain  note  in  writing,  signed  by  the 
said  W.  B.  Gardiner,  and  bearing  date  the  day  and  year  last  aforesaid, 
did  bargain,  sell,  assign,  transfer,  and  set  over  unto  one  W.  A.  Popley, 
amongst  other  hereditaments,  the  said  house,  with  the  appurtenances, 
habendum  to  Popley,  his  executors,  &;c.,  for  and  during  the  residue  of 
*1751 '  ^^^  ^^^^  ^^^™  ^^  fifty-seven  years  then  to  come  and  ^unexpired: 

that,  by  virtue  of  such  last-mentioned  assignment,  Popley  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  entered  into,  and 
was  possessed  of,  the  said  house,  with  the  appurtenances,  for  the  residue 
of  the  said  term  so  thereof  granted  as  aforesaid :  that,  Popley  being 
S6  possessed  of  the  said  house,  with  the  appurtenances,  for  the  residue 
of  the  said  term,  and  during  the  continuance  of  the  said  term,  and 
before  the  said  time  when,  &;c.,  to  wit,  on  the  7th  of  March,  1840,  he 
the  said  W.  A  Popley,  by  a  certain  note  in  writing,  signed  by  him, 
and  bearing  date  the  day  and  year  last  aforesaid,  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  one  G.  Herring,  amongst  other  here- 
ditaments, the  said  house,  with  the  appurtenances,  habendum  to  Herring, 
his  executors,  &o.,  for  and  during  the  residue  of  the  said  term  of  fifty- 
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seven  years  then  to  come  and  unexpired ;  and  that,  bj  virtue  of  such 
last-mentioned  assignment,  Herring  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  entered  into,  and  became  and  was  possessed  of,  the 
said  house,  with  the  appurtenances,  for  the  residue  of  the  said  term  so 
thereof  granted  as  aforesaid :  that,  the  said  C.  Herring  being  so  pos< 
eessed  of  the  said  house,  with  the  appurtenances,  for  the  residue  of  the 
said  term,  and  during  the  continuance  of  the  said  term,  and  before  the 
E%id  time  when,  &c.,  to  wit,  on  the  6th  of  September,  1842,  he  the  said 
C.  Herring,  by  a  certain  note  in  writing,  signed  by  him,  and  bearing 
date  the  day  and  year  last  aforesaid,  did  bargain,  sell,  assign^  transfer, 
and  set  over  unto  the  defendant  Nibbs,  amongst  other  hereditaments, 
the  said  house,  with  the  appurtenances,  habendum  to  the  defendant 
Nibbs,  his  executors,  &c.,  for  and  during  all  the  residue  and  remainder 
then  to  come  and  unexpired  of  the  said  term  of  fifty-seven  years  so 
granted  as  aforesaid ;  and  that,  by  virtue  of  such  last-mentioned  assign- 
ment, the  defendant  Nibbs  afterwards,  to  wit,  on  the  day  and  year  last 
^aforesaid,  entered  into,  and  became  and  was  possessed  of,  the  r^ei^g 
said  house,  with  the  appurtenances,  for  the  residue  and  re- 
mainder of  the  said  term  so  granted  as  aforesaid :  that  he,  Nibbs,  being 
so  possessed  of  the  said  house,  with  the  appurtenances,  afterwards,  and 
during  the  said  term  so  granted  as  aforesaid,  and  before  the  said  time 
when,  &c.  in  the  declaration  mentioned,  to  wit,  on  the  29th  of  September, 
1845,  demised  the  said  house  to  the  plaintiff,  to  have  and  to  hold  the 
same  to  the  plaintiff,  from  the  day  and  year  last  aforesaid,  for  one 
quarter  of  a  year,  and  so  on  from  quarter  of  a  year  to  quarter  of  a 
year,  so  long  as  the  defendant  Nibbs  and  the  plaintiff  should  respec- 
tively please,  at  the  yearly  rent  of  201, 168.,  to  be  therefore  paid  to  the 
defendant  Nibbs  by  the  plaintiff,  by  thirteen  equal  payments  in  the 
year,  one  of  such  payments  to  be  made  every  four  weeks  of  the  said 
term ;  and  that,  by  virtue  of  such  demise,  the  plaintiff,  afterwards,  and 
before  the  said  time  when,  &c.,  in  the  said  declaration  mentioned,  to  wit, 
on  the  30th  day  of  September,  1845,  entered  into  and  upon  the  said 
house,  and  became  and  was  possessed  thereof  for  the  said  term  so  to 
him  thereof  granted  as  aforesaid,  and  continued  so  possessed  as  tenant 
thereof  to  the  defendant  Nibbs  for  a  long  time,  namely,  until  and  on 
the  19th  of  January,  1846,  and  from  thence  until  and  at  the  time  of 
the  fraudulent  removal  hereafter  mentioned,  and  from  thence  until  and  at 
the  said  time  when,  &c.  in  the  declaration  mentioned, — the  reversion 
thereof,  at  and  during  all  the  times  which  the  plaintiff  was  so  possessed  as 
aforesaid,  belonging  to  the  defendant  Nibbs  for  all  the  residue  of  the  first- 
mentioned  term:  that,  just  before  the  said  time  when,  &c.,  and  during 
the  continuance  of  the  first-mentioned  term  and  demise,  and  of  the 
demise  to  the  plaintiff,  to  wit,  on  the  day  and  year  last  aforesaid,  a 
large  sum  of  money,  to  wit,  the  sum  of  42.  168.,  of  the  rent  aforesaid, 
for  three  periods  of  four  weeks  each  of  the  said  demise,  ending  on  the  day 
VOL.  IV.  16  L 
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^1771    *^^^  7^^  ^^^  aforesaid,  became  and  wag  due,  owing  and  paj- 
able  from  the  plaintiff  to  the  defendant  Nibbs,  and  then,  and 
from  thence  until  and  at  the  said  time  when,  &c.,  remained  and  eon- 
tinned  dae,  in  arrear,  and  unpaid :  that,  just  before  the  said  time  when 
&c.,  and  after  the  day  on  which  the  said  rent  became  and  was  due  and 
payable,  and  when  the  same  was  actually  due,  in  arrear,  and  unpaid, 
and  during  the  continuance  of  both  the  said  demises,  and  within  thirty 
days  next  before  the  said  time  when,  &c.,  to  wit,  on  the  Ist  of  February, 
1846,  the  plaintiff  fraudulently  conveyed  away  and  carried  off  and  from 
the  said  premises  so  then  held  and  enjoyed  by  the  plaintiff  as  such 
tenant  thereof  to  the  defendant  Nibbs  as  aforesaid,  the  said  goods  and 
chattels  and  effects  in  the  declaration  mentioned,  being  the  proper  goods 
and  chattels  and  effects  of  the  plaintiff,  to  prevent  the  defendant  Nibbs 
from  distraining  the  same  for  the  said  rent  so  before  and  at  the  time 
of  the  said  removal  actually  due,  in  arrear,  and  unpaid  as  aforesaid, — 
the  said  goods,  chattels,  and  effects  being  then  liable  to  be  distrained 
for  the  said  arrear ;  and  for  that  purpose  conveyed  away  and  abstracted 
the  said  goods  and  chattels  and  effects  in  the  declaration  mentioned, 
without  leaving  any  other  goods  or  chattels  on  the  said  premises  so  held 
by  the  plaintiff  as  aforesaid,  whereon  the  defendant  Nibbs  could  or 
might  distrain  for  such  arrear  of  rent  as  aforesaid :  and  that,  for  that 
reason,  and  because  the  said  rent  still  remained  due,  in  arrear,  and 
unpaid,  and  because  there  was  no  sufficient  distress  upon  the  said  pre- 
mises so  held  by  the  plaintiff  as  aforesaid,  whereon  the  defendant  Nibbs 
could  distrain  for  such  arrears  of  rent,  the  defendant  Nibbs,  in  his  own 
right,  afterwards,  and  while  the  said  rent  so  remained  due,  in  arrear, 
and  unpaid  as  aforesaid,  and  within  thirty  days  next  after  the  said 
goods  and  chattels  had  been  so  fraudulently  conveyed  away  and  carried 
off  as  aforesaid,  and  during  the  continuance  of  both  the  said  demises 
*1781     '^^spectively,  to  wit,  *on  the  day  and  year  in  the  declaration 
mentioned,  did  take  and  seize  and  carry  away  the  said  goods 
and  chattels  and  effects  in  the  declaration  mentioned,  as  a  distress  for 
the  said  arrear  of  rent,  the  same  then  being  due,  unpaid,  and  in  arrear, 
and  did  impound  the  same  as  such  distress,  at  a  near  and  convenient 
place,  as  the  defendant  Nibbs  lawfully  might  for  the  cause  aforesaid, — 
which  were  the  trespasses  whereof  the  plaintiff  had  above  complained 
against  the  defendant  Nibbs — verification. 

The  plaintiff  joined  issue  on  the  first  plea;  and,  as  to  the  second,  he 
new  assigned,  that  he  issued  his  writ,  and  commenced  his  said  action 
thereupon,  not  for  the  said  trespasses  in  the  second  plea  mentioned,  and 
thereby  attempted  to  be  justified ;  but  for  that,  after  the  defendant  Nibbe 
had  taken,  seized,  and  carried  away  the  said  goods,  chattels,  and  effects, 
as  in  the  second  plea  was  mentioned,  and  for  the  purpose  in  that  plea 
mentioned,  and  after  the  plaintiff  had  paid  to  the  defendant  Nibbs,  to 
wit|  on  the  9th  of  February,  in  the  year  aforesaid^  in  satisfaction  and 
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discharge  of  the  said  arrears  of  rent  in  the  second  plea  mentioned,  and 
of  the  costs  and  charges  of  the  said  distress  in  that  plea  mentioned,  a 
large  sum  of  money,  to  wit,  the  sum  of  42.  15«.,  the  same  being  then  a 
sufficient  sum  to  satisfy  and  discharge  the  said  arrears  of  rent  in  the 
second  plea  mentioned,  together  with  all  the  costs  and  charges  of  the 
said  distress  in  that  plea  mentioned,  and  after  the  defendant  Nibbs  had 
accepted  and  received  the  said  siun  of  money  in  full  satisfaction  and  dis- 
charge of  the  said  arrears  of  rent  in  the  said  second  plea  mentioned,  and 
of  the  costs  and  charges  of  the  said  distress  in  that  plea  also  mentioned, 
and  after  the  defendant  Nibbs  ought  to  have  given  up  and  restored  to 
the  plaintiff  the  said  goods,  chattels,  and  effects  so  by  the  defendant 
Nibbs  seized,  taken,  and  distrained,  as  in  the  second  plea  was  mentioned, 
and  after  the  said  9th  of  February,  in  the  year  '^'aforesaid,  the  r^-i^a 
defendant  Nibbs  retained  posteMsian  of  the  said  goodsy  chattels,  ^ 
and  effects  in  the  declaration  and  second  plea  respectively  mentioned, 
for  a  long  space  of  time,  to  wit,  two  days,  after  the  said  9th  of  February, 
in  the  year  aforesaid  ;  and  also,  after  the  said  9th  of  February,  in  the 
year  aforesaid,  told  and  disposed  of  the  said  goods,  chattels,  and  effects 
in  the  declaration  and  second  plea  respectively  mentioned ;  and  that 
such  trespasses  above  newly  assigned  were  other  and  different  trespasses 
than  and  from  the  said  trespasses  in  the  second  plea  mentioned,  and 
thereby  attempted  to  be  justified — verification  and  prayer  of  judgment. 

To  this  new  assignment  the  defendant  Nibbs  demurred  specially, 
showing  for  causes,  amongst  others,  that  the  new  assignment  was  a 
departure  from  the  declaration,  inasmuch  as  the  acts  of  trespass  charged 
in  the  declaration  were  only,  seizing,  taking,  and  carrying  away^  and 
the  grievances  newly  assigned  were  only  retaining  possession,  selling, 
and  disposing;  that  it  was  doubtful  whether  the  grievances  newly 
assigned  were  a  seizing,  taking,  and  carrying  away ;  that  an  act  of  tres* 
pass  is  an  injury  to  the  plaintiff's  possession,  and  that  the  grievances 
new  assigned  clearly  implied  that  the  deferidant  had  the  possession, 
because  the  grievance  was,  that  the  defendant  retained  possession;  and 
that  the  grievances  newly  assigned  were  not  substantive  trespasses,  but 
rather  grounds  for  an  action  of  detinue  or  trover,  or  on  the  case. 

The  plaintiff  joined  in  demurrer. 

The  argument  took  place  ia  Hilary  term  last,  before  Wilde,  0.  J., 
and  Mauls,  Crbsswbll,  and  Y.  .Williams,  Js. 

BramweU,  in  support  of  the  demurrer.  The  declaration  charges  a 
trespass  by  the  two  defendants ;  the  new  assignment,  a  trespass  by  the 
defendant  Nibbs  alone :  that  clearly  is  a  departure — Com.  Dig.  tit. 
Abatement,  *{Ia»  3).  Where  a  plaintiff  shows  by  his  replication,  i-^c-ioa 
or  other  subsequent,  pleading,  that  the  action  is  improperly  ^ 
brought,  the  defendant  is  entitled  to  judgment  on  the  declaration. 
[Y.  Willlucs,  J.  Does  not  your  special  demurrer  tie  you  down  to  a 
particular  departure?]     Departure   may  be  taken  advantage  of  ou 


180  West  v.  Nibbs.  H.  V.  1847. 

general  demurrer.  [V.  Williams,  J.  Is  that  so  ?  The  cases  cited  in 
6  N.  &  M.  607,  n.  (b),  seem  to  establish  the  contrary.]  When  the  saS 
sequent  pleading  shows  that  the  action  is  not  maintainable  at  all,  that 
is  clearly  available  on  general  demurrer.  With  respect  to  the  species 
of  departure  that  is  pointed  out  as  a  ground  of  special  demurrer — The 
declaration  charges  the  defendants  with  having  seized^  taken^  and  car* 
ried  away  certain  goods  of  the  plaintiff;  and  the  new  assignment  alleges 
that  the  defendant  Nibbs  retained  possession  of  the  goods  so  seizedy 
taken,  and  distrained,  for  two  days,  and  sold  and  disposed  of  thenu 
The  detention  of  the  goods  was  not  a  trespass ;  it  was  a  mere  breach 
of  the  agreement  between  the  parties.  [Wilde,  G.  J.  In  Evans  v. 
Elliotty  6  N.  &  M.  606,  it  was  held  that  replevin  lay,  at  common  law, 
for  a  wrongful  detention  of  goods  taken  under  a  lawful  distress.]  Here, 
the  goods  were  in  the  custody  of  the  law,  and  therefore  could  not  be 
the  subject  of  a  trespass.  ChiUiver  v.  CosenSy  1  Man.  Or.  &  8.  788,  is 
a  distinct  authority  to  show  that  trespass  will  not  lie  under  the  circum- 
stances alleged  on  this  record.  If  trespass  were  maintainable,  money 
had  and  received  might  have  been  maintained.  [Wilde,  G.  J.  That 
docs  not  follow.]  The  plea  shows  that  4L  16s.  rent  was  in  arrear ;  the 
new  assignment  states  that  the  plaintiff  paid,  and  Nibbs  accepted,  4L  ld«., 
after  the  seizure,  in  satisfaction  and  discharge  of  the  rent  and  the 
expenses.  If  Nibbs  had  a  right  to  distrain,  he  had  a  right  to  continue 
the  distress  until  payment  of  the  entire  rent. 

^1R11  *Dowlinffj  Serjt.,  contrH.  The  new  assignment  is  no  depart- 
-^  ure:  in  tort,  each  defendant  is  liable  for  the  whole,  and  may 
be  found  guilty,  though  others  are  acquitted ;  consequently,  the  defend* 
ant  Nibbs  having  thought  fit  to  sever  in  pleading,  the  new  assignment, 
showing  a  trespass  by  him  alone,  is  a  good  continuance  of  the  declara- 
tion. In  Griffin  v.  Scott,  2  Ld.  Baym.  1424,  2  Str.  7,  1  Barnard. 
B.  B.  8,  it  was  held,  that,  unless  in  cases  where  a  distrainor  is  authorised 
by  statute  to  keep  the  distress  on  the  premises  upon  which  he  has  dis- 
trained, he  is  liable  to  an  action  of  trespass  if  he  suffers  them  to  remain 
there  an  unreasonable  time.  In  Winterboume  v.  Morgan,  11  East,  895, 
where  one  who  entered  under  a  warrant  of  distress  for  rent  in  arrear, 
continued  in  possession  of  the  goods  upon  the  premises  for  fifteen  days, 
during  the  last  four  of  which  he  was  removing  the  goods,  which  were 
afterwards  sold  under  the  distress, — it  was  held  that  he  was,  at  any  rate, 
liable  in  trespass  qiiare  clausum  fregit  for  continuing  on  the  premises, 
and  disturbing  the  plaintiff  in  the  possession  of  the  house,  after  the  time 
allowed  by  law.  Lord  Ellbnborough  there  intimated  a  doubt  <<  whether 
the  mere  act  of  remaining  in  possession  of  the  goods  on  the  premises 
after  the  time  allowed  by  law,  if  the  same  had  not  been  accompanied  or 
followed  by  the  act  of  removing  them,  must  not  have  been  referred  to 
the  original  lawful  entry  by  the  operation  of  the  statute,  and  thereby 
have  assimilated  the  case  to  that  of  one  who  enters  by  leave  of  the 
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owner,  and  does  not  quit  at  the  time,  or  after  the  purpose  satisfied,  to 
which  his  leave  extended ;  who,  according  to  the  doctrine  discussed  in 
the  Six  Carpenters'  case,  8  Co.  Rep.  146,  is  not,  by  merely  not  doing 
what  he  should,  a  trespaeeer.*'  But,  Lb  Blanc,  J.,  and  Batlet,  J., 
were  of  opinion  that  trespass  was  the  proper  remedy  against  a  person 
who  "^has  made  a  distress  continuing  upon  the  premises  after  the  r^ti  oo 
time  allowed  by  law.  And  in  Ladd  v.  Thomas,  12  Ad.  &;  E. 
117,  Lord  Dbnman  observes :  «<  I  must  say  I  think  continuing  in  pos- 
session after  a  proper  tender,  is  ground  for  an  action  of  trespass,  that 
Lord  Ellekbobouqh's  doubts  .on  that  subject  in  Winterboume  v.  Mor- 
gan were  not  well  founded,  and  that  Le  Blanc,  J.,  and  Batlet,  J., 
took  a  right  view  of  it."  This  view  is  also  strongly  fortified  by  the 
case  of  Evans  v.  Elliott.  Here,  the  new  assignment  admits  that  rent 
was  due,  and  that  the  original  seizure  was  lawful ;  but  states  that  the 
defendant  retained  the  goods  and  sold  them  after  the  arrears  of  rent 
mid  the  expenses  had  been  fully  paid  and  satisfied  :  and  these  facts  are 
admitted  by  the  demurrer.  [Wilde,  0.  J.  How  does  the  2d  resolu- 
tion in  the  Six  Carpenters*  case  square  with  the  cases  that  have  held 
the  subsequent  continuing  in  possession  to  be  ground  for  an  action  of 
trespass  ?]  The  sale  here  was  a  substantive  trespass,  and  could  have  no 
relation  to  the  original  taking.  The  main  question  in  Gulliver  v.  Cosens 
was  as  to  the  form  of  the  action :  it  was,  in  efiect,  a  review  of  the  case 
of  Lindon  v.  Hooper,  Cowp.  414.  The  objection  as  to  the  amount  paid 
in  satisfaction  of  the  rent  and  expenses,  is  without  foundation,  both 
sums  being  laid  under  a  videlicet, 

Bramwell,  in  reply.  Turner  v.  Ford,  15  M.  &  W.  212,  is  an  authority 
to  show,  that,  the  moment  the  goods  ceased  to  be  in  the  custody  of  the 
law,  the  right  of  possession  reverted  to  the  party  in  whom  was  the  right 
of  property.  [Wilde,  C.  J.  The  property  in  the  goods  was  not  changed 
by  the  distress :  Moor  v.  Pyrke,  11  East,  62.]  The  plaintiff  may  plead 
in  bar  to  an  avowry  for  rent  reserved,  nothing  in  arrear  for  part  of  the 
rent,  and  tender  of  the  re8idue.(a)  So,  *in  bar  to  an  avowry  r^ci  oo 
for  damage-feasant,  he  may  plead  tender  of  amends.(()  But  ^ 
no  authority  is  to  be  found,  that  a  plea  of  payment  or  tender  of  the  rent 
after  an  impounding,  would  be  an  answer  in  an  action  of  replevin.  In 
Anseomh  v.  Shore,  1  Gampb.  285,  S.  C.  1  Taunt.  261,  Sir  James  Maks- 
field  says,  that,  <<  after  the  cattle  were  impounded,  and  in  the  custody 
of  the  law,  there  could  be  no  tort  on  the  part  of  the  defendant  in  detain- 
ing them."  The  new  assignment,  showing  that  the  real  ground  of  com- 
plaint is  the  alleged  trespass  by  Nibbs  alone,  is  clearly  a  departure  in 
matter  of  substance.  There  is  no  suggestion  that  the  other  defendant 
was  party  to  that  trespass. 

Wilds,  C.  J.    The  case  of  Evans  v.  Elliott  appears  to  us  to  conflict 

(a)  Com.  D««.  tit.  Pkader,  (3  K.  20).  (6)  Com.  Dig.  tit.  Pleader,  (3  K.  23). 

l2 


183  West  v.  Nibbs.  H.  V.  1847. 

with  the  general  principles  laid  down  by  Lord  Coke  in  tiie  Six  Car^ 
pentera*  case — «that  tender  upon  the  land  before  the  dutrese^  makes  the 
distress  tortious ;  tender  after  the  dutreee,  and  before  the  impaundingj 
makes  the  detainer,  and  not  the  taking,  wrongful:  tender  after  the  im- 
pounding makes  neither  the  one  nor  the  other  wrongful ;  for,  then  it 
comes  too  late,  because  then  the  cause  is  put  to  the  trial  of  the  law,  to  be 
there  determined.  But,  after  the  law  has  determined  it,  and  the  avow- 
ant has  return  irreplevisable,  yet,  if  the  plaintiff  makes  him  a  sufficient 
tender,  he  may  have  an  action  of  detinue  for  the  detainer  after,  or  he 
may,  upon  satisfaction  made  in  court,  have  a  writ  for  the  re-delivery  of 
his  goods/'  I  feel  considerable  difficulty  in  coming  to  the  conclusion 
that  a  mere  non-feasance  can  be  the  subject  of  an  action  of  trespass. 
It  is  important,  however,  to  consider  the  true  effect  of  the  decision 
in  JEvane  v.  Elliott,  (a)  Mj  present  impression  certainly  is,  that 
Hi-tQA-]     '^'trespass  will  not  lie  for  the  mere  retention  of  the  goods:  the 

goods  being  in  the  custody  of  the  law,  the  distrainor  is  under 
no  legal  obligation  actively  to  re-deliver  them ;  the  owner  must  take  due 
means  to  re-possess  himself  of  them.  There  is  little  difficulty  as  to  the 
substantial  justice  of  this  case.  That  trover  or  detinue  would  lie,  there 
is  no  doubt :  the  only  question  for  us  to  consider,  is,  whether  trespass 
will  lie.  In  Verttie  v.  Beasley,  1  M.  &  Bob.  21,  a  tender  of  the  rent 
and  costs  had  been  made  after  the  distress,  but  before  the  goods  were 
impounded  or  removed:  the  landlord  refused  to  accept  it,  and  afterwards 
removed  the  goods;  and  Pares,  J.,  ruled  that  trespass  was  maintainable 
for  such  removal.  <<If,"  says  the  learned  judge,  <<the  injury  had  arisen 
from  a  mere  neglect  to  do  some  act — ^which,  perhaps,  may  be  read, 
the  mere  omission  to  restore  the  goods  alter  acceptance  of  the  rent) — 
case  would  have  been  the  only  proper  remedy." 

y.  Williams,  J.  As  to  the  effect  of  the  new  assignment,  the  court 
are  agreed.  It  must  be  borne  in  mind  that  the  proper  office  of  a  new 
assignment  is,  to  explain  that  which  is  left  ambiguous  on  the  face  of  the 
declaration.  Here,  the  declaration  charges  a  joint  trespass  by  Nibbs 
and  Windley,  in  seising  and  disposing  of  the  plaintiff's  goods.  Windley 
pleads  not  guilty  only.  Nibbs,  in  effect,  says — <<  I  suppose  the  trespass 
you,  the  plaintiff,  mean  to  charge  me  with,  is,  that  I  took  your  goods 
as  a  distress  for  rent;  and  that  I  justify."  The  plaintiff,  by  his  new 
assignment,  replies — <<That  is  not  the  trespass  I  mean,  but  a  totally 
different  one,  namely,  that  you,  Nibbs,  retained  the  goods,  and  sold 
them,  after  I  had  satisfied  the  arrears  of  rent,  and  the  expenses  of  the 
distress."  It  may  be  that  the  plaintiff  has,  by  his  course  of  pleading, 
hampered  himself,  by  tying  himself  down  to  prove  a  joint  trespass  by 
*1851    ^^^  ^^^  defendants:  but,  as  at  '^'present  advised,  I  do  not  think 

the  new  assignment  is  objectionable  on  the  score  of  departure. 

(a)  Evam  ▼.  EUioU  was  an  action  of  rqtlnmf  a  proceeding  tn  rmn.    And  see  6  N.  lb  If  ■ 
612  (a),  615  (d),  617  (a),  1  M.  &  G.  245  (a),  577  (b). 
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The  court  are  unanimous  in  thinking  that  the  averment — ^that  all  the 
rent  due  was  satisfied, — is  sufficient.  Cxmt.  adv.  vuU» 

Grssswbll,  J.y  now  delivered  the  judgment  of  the  court. 

This  is  an  action  of  trespass,  in  which  the  declaration  charges  the 
defendants  with  seizing,  taking,  and  carrying  away  certain  goods  of  the 
plaintiff,  and  converting  and  disposing  of  the  same  to  their  own  use. 

The  defendant  Nibbs  pleaded,  separately — ^first,  that  the  goods  were 
not  the  plaintiff's  goods — secondly,  that  he  had  demised  a  house  to  the 
plaintiff,  at  a  certain  rent;  that  a  certain  amount  of  such  rent  was  in 
arrear;  and  that  the  plaintiff  fraudulently  removed  the  goods  in  the 
declaration  mentioned,  from  the  demised  premises,  to  prevent  a  distress 
for  such  arrears;  whereupon,  there  being  no  sufficient  distress  on  the 
demised  premises,  the  defendant  Nibbs,  took,  seized,  and  carried  away 
the  said  goods,  as  a  distress  for  the  said  arrears,  and  impounded  the 
same  at  a  near  and  convenient  place. 

As  to  the  first  plea,  the  plaintiff  has  joined  issue.  As  to  the  second, 
he  has  new  assigned,  that  he  brought  his  action,  not  for  the  trespasses 
mentioned  in  the  second  plea,  but  for  that,  after  the  defendant  Nibbs 
had  taken,  seized,  and  carried  away  the  goods,  as  in  the  second  plea 
mentioned,  and  for  the  purpose  therein  mentioned,  and  after  the  plain- 
tiff had  paid  the  defendant  Nibbs,  to  wit,  on  the  9th  of  February,  in  the 
year  aforesaid, — ^in  satisfaction  and  discharge  of  the  said  arrears,  and 
of  the  costs  of  the  said  distress, — a  certain  sum,  which  was  sufficient  to 
satisfy  and  discharge  the  said  arrears  *and  costs,  and  after  the  i-^^  r.^ 
defendant  Nibbs  had  accepted  and  received  the  said  sum  in  full  ^ 
satisfaction  and  discharge  of  the  said  arrears  and  costs,  and  after  the 
defendant  Nibbs  ought  to  have  given  up  and  restored  to  the  plaintiff  the 
said  goods  so  taken  and  distrained  as  in  the  said  second  plea  mentioned, 
and  after  the  said  9th  of  J^ebruary,  the  defendant  Nibbs  retained  pos- 
session of  the  said  goods  for  a  long  time,  to  wit,  two  days,  after  the 
said  9th  of  February,  and  also,  after  the  said  9th  of  February,  sold  and 
disposed  of  the  said  goods. 

To  this  new  assignment  the  defendant  Nibbs  has  demurred. 

In  support  of  this  demurrer,  several  objections  to  the  new  assignment 
were  urged  on  the  argument;  and,  amongst  them,  one  which  we  think 
well  founded,  viz.,  that  the  grievances  newly  assigned,  do  not  constitute 
any  ground  for  an  action  of  trespass. 

The  new  assignment  alleges  that  the  payment  and  acceptance  of  the 
rent  in  arrear,  took  place  after  the  distress ;  but  it  does  not  aver  that 
it  took  place  before  the  impounding  of  the  goods  distrained:  and  we 
think  that  it  must,  therefore,  be  considered  to  have  taken  place  after- 
wards. The  question,  then,  is,  whether,  if  a  landlord,  after  a  lawful 
distress  and  impounding,  accepts  the  rent  in  arrear,  and  the  charges  of 
the  distress,  he  is  liable  as  a  trespasser,  for  merely  retaining  possession 
of  the  goods  distrained,  and  selling  and  disposing  of  them. 
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As  to  the  selling  and  disposing  of  them,  although,  nnder  certain  cir- 
cumstances, the  assuming  a  right  to  dispose  of  the  goods  of  another  ma j 
amount  to  a  conversion  of  them  sufficient  to  sustain  an  action  of  trover; 
yet  it  seems  to  us  impossible  to  maintain  that  a  man  becomes  a  tres- 
passer by  the  mere  act  of  selling  and  disposing  of  the  goods  of  another 
without  authority,  unless  such  sale  and  disposition  be  accompanied  by 
*1871  *^^^^  ^^  ^f  removal  of  the  goods,  either  by  the  vendor  or  by 
the  vendee. 

It  remains,  therefore,  to  consider  only  whether  the  merely  retaining 
possession  of  the  goods  as  alleged,  amounts  to  an  act  of  trespass.  In 
the  Six  Carpenters'  case^  8  Co.  Rep.  146  b,  it  was  resolved  per  totam 
curiam^  <<  that,  not  doing  cannot  make  a  party  a  trespasser  ab  initio  ; 
because  not  doiiig  is  no  trespass :  and,  therefore,  if  the  lessor  distrains 
for  his  rent,  and  thereupon  the  lessee  tenders  him  the  rent  and  arrears, 
&;c.,  and  requires  his  beasts  again,  and  he  will  not  deliver  them,  this 
not-doing  cannot  make  him  a  trespasser  ab  initio,"  If,  then,  a  land- 
lord, who  refuses  a  proper  tender,  is  not  to  be  regarded  as  a  trespasser 
merely  by  reason  of  his  non-feasance,  in  failing  to  deliver  up  the  distress, 
he  being  required  so  to  do ;  it  appears  to  us  to  follow,  that  a  landlord, 
who  has  accepted  the  rent  in  arrear,  &c.,  after  the  impounding,  cannot 
be  treated  as  a  trespasser,  merely  because  he  retains  possession  of  the 
goods  distrained, — although  his  refusal  to  deliver  them  up  to  the  tenant 
may  amount  to  a  conversion  sufficient  to  make  the  landlord  liable  in  an 
action  of  trover.  The  case  of  Evans  v.  Elliot^  5  Ad.  k  E.  142,  6  N.  & 
M.  606,  was  relied  on  in  the  argument  by  the  counsel  for  the  plaintiff. 
But,  although  that  case  is  an  authority  for  the  proposition,  that,  where 
there  has  been  a  tender  between  the  taking  and  the  impounding,  a  de- 
tention after  the  tender  is  sufficient  to  satisfy  the  usual  allegation  in  a 
declaration  in  replevin,  that  the  defendant  took,  &c.,  and  detained,  &;c., 
yet  we  do  not  consider  that  case  as  deciding  that  the  mere  retaining  by 
the  landlord  of  the  goods  distrained,  after  the  tenant  has  gained  a  right 
to  have  them  delivered  up  to  him,  will  render  the  landlord  liable  to  an 
*1881  ^^^^^^  ^^  trespass.  Nor  do  we  consider  our  present  ^decision 
as  conflicting  with  the  case  of  Vertue  v.  Beasley,  1  M.  &  Rob. 
21.  There,  a  tender  of  the  rent  and  costs  had  been  made  after  the  dis- 
tress, but  before  the  goods  were  impounded  or  removed :  the  landlord 
refused  to  accept  it,  and  afterwards  removed  the  goods :  and  it  was 
held,  by  Parke,  J.,  that  he  was  liable  to  the  tenant,  in  trespass,  for 
such  removal.  In  that  case,  the  cause  of  action  was,  not  the  mere  re- 
taining possession,  but  the  wrongful  removal  of  the  goods  after  the  tender. 

On  the  whole,  we  think  the  demurrer  sustainable,  on  the  ground  that 
the  new  assignment  does  not  sufficiently  allege  any  act  of  trespass.  It 
therefore  has  become  unnecessary  to  decide  on  the  other  grounds  taken 
during  the  argument  in  support  of  the  demurrer. 

Judgment  for  the  defenda&t. 
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• 

A  lease  for  yean  not  warxanted  either  at  common  law,  or  bj  33  H.  fi,  c.  28,  was  made  by 
A^  tenant  in  tall,  to  B.  Afler  A/s  death,  C,  the  next  entailee  in  remainder,  demanded  tlie 
arrears  of  rent  accruing  in  C.'s  time.  After  some  negotiation,  &  refused  to  paj  the  arrears 
to  C,  alleging  that  D.,  and  not  C,  was  entitled  to  the  estate-tail : — Hdd^  that  no  tenancy 
was  created  between  C.  and  B.,  and  that  C.  might  maintain  ejectment  against  R  witbout 
notice  to  quit  or  demand  of  possession,— that  the  setting  up  of  the  title  of  D.  amounted  to 
a  disclaimer  of  the  title  of  C. ;— and  that,  ibr  the  purposes  of  the  action  of  ejectment, 
the  entry  confessed  in  the  oonsent-rule  was  sufiicient  to  determine  the  lawful  possession 
ofB. 

Ejectment,  for  messiiages  and  lands  in  the  county  of  Radnor.  The 
caose  came  on  for  trial  at  the  Presteign  summer  assizes,  1845,  when  a 
▼erdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this  court 
upon  a  case  to  be  stated  by  a  barrister. 

The  facts  stated  in  the  case  relevant  to  the  questions  submitted  to  the 
court,  were — ^that  Thomas  Phillips  was  '^'entitled  to  the  premises  r^ti  go 
in  question,  as  tenant  in  tail  in  remainder,  under  the  limitations 
of  certain  deeds  of  settlement, — that  on  the  4th  of  January,  1844,  the 
said  Thomas  Phi/lips,  by  an  agreement  in  writing,  not  under  seal,  de- 
mised the  premises  sought  to  be  recovered,  to  the  defendant  for  a  term 
of  three  years,  which  expired  on  the  2d  of  the  present  month  of  Feb- 
ruary— that  the  said  Thomas  Phillips  died  on  the  8d  of  August,  1844, — 
and  that  no  notice  to  quit  had  been  given  on  behalf  of  the  lessor  of  the 
plaintiff,  before  the  commencement  of  the  present  ejectment. 

The  day  of  the  demise  in  the  declaration  was  the  2l8t  of  May,  1845. 

In  September,  1844,  the  lessor  of  the  plaintiff,  and  his  attorney,  in- 
formed the  defendant  that  the  lessor  of  the  plaintiff  claimed,  as  tenant 
in  tail  under  a  deed  of  settlement,  the  greatest  part  of  the  farm  in  the 
occupation  of  the  defendant,  and  that  the  lessor  of  the  plaintiff  would 
expect  the  defendant  to  pay  him  whatever  proportion  of  ihe  rent  he  was 
entitled  to ;  and  the  defendant  said  that  he  was  willing  to  do  so,  and 
that  he  would  go  to  the  lessor  of  the  plaintiff  after  the  first  half-yearV 
rent  should  become  due.  The  defendant  did  not  go  to  the  lessor  of  the 
plaintiff;  whereupon  the  lessor  of  the  plaintiff's  attorney,  on  the  7th  of 
March,  1845,  wrote  to  the  defendant,  stating  that  the  lessor  of  the  plain- 
tiff was  entitled,  as  heir^t*law,  to  eighty-eight  acres  of  land,  rented  by 
the  defendant  of  the  late  Thomas  Phillips,  and  requestbg  the  defend- 
ant to  call  upon  him,  the  attorney,  on  or  before  the  then  next  Thursday, 
in  order  to  attorn  to  Mr.  Phillips,  and  to  agree  as  to  the  rent  to  be  paid. 
The  defendant  called  upon  the  attorney,  and  said  it  was  not  usual  to 
pay  rent  due  on  the  2d  of  February  until  afler  hay-fair  day,  which  was 
the  17th  of  May.  The  defendant  and  the  attorney  met  on  the  19th  of 
May,  when  the  defendant  said  that  Mr.  Phillips's  brother  daimed  the 
property,  and  that  he  would  sot  pay  the  '^'lessor  of  the  plaintiff  r^ti  qa 
any  rent,  but  would  place  it  in  the  bank,  and  afterwards  pay 
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it  to  the  person  entitled  to  it.  After  this  conversation  this  ejectment 
was  brought. 

The  attorney  (who  proved4;hese  facts)  stated,  that  it  was  agreed  that 
he  was  to  ascertain  the  amount  of  the  rent  due  to  the  lessor  of  the  plain- 
tiff, and  that  he  might  have  said  that  the  lessor  of  the  plaintiff  claimed 
as  heir-at-law* 

ChanneUy  Serjt.,  for  the  plaintiff.  Assuming  that  Thomas  Phillips 
was  tenant  in  tail  of  the  premises  in  question,  under  the  deeds  referred 
to  in  the  case, — which  will  hardly  be  denied  by  the  other  side, — ^the 
agreement  in  writing  made  by  him  with  the  defendant  of  the  4th  of 
January,  1844,  even  if  it  amounted  to  a  demise,  was  clearly  either  void 
or  voidable  by  those  in  reversion  or  remainder,  the  provisions  of  the 
32  H.  8,  c.  28,  which  requires  a  lease  by  writing  indented  under  seal,  not 
having  been  complied  with.  Secondly,  if  such  lease  was  voidable  only, 
it  was  sufficiently  avoided  by  the  bringing  of  the  present  ejectment  on 
the  demise  of  the  succeeding  tenant  in  tail.  Thirdly,  supposing  the 
writing  of  the  4th  of  January,  1844,  not  to  amount  to  a  lease,  and  that 
a  tenancy  from  year  to  year  was  thereby  created,  there  has  been  a  dis- 
claimer on  the  part  of  the  defendant,  which  entitles  the  lessor  of  the 
plaintiff  to  enter,  or  to  bring  this  action,  without  giving  any  notice  to 
quit,  and  without  making  a  demand  of  possession. 

First,  the  agreement  or  lease  of  the  4th  of  January,  1844,  is  void  as 
against  the  lessor  of  the  plaintiff,  not  being  under  seal.  It  is  laid  down 
in  Co.  Litt.  45  b,  that  «<  Leases  for  lives  or  years  are  of  three  natures : 
some  be  good  in  law ;  some  be  voidable  by  entry,  and  some  void  with- 
out entry.  *  *  *  Voidable,  some  by  the  common  law,  after  the  death  of 
the  lessor,  as  of  tenant  in  tail,  a  bishop,  &c.,  or  after  the  death  of  the 
*1^V\  ^^^^^^^  '^'(intended  of  leases  not  warranted  by  the  said  statute 
of  82  H.  8.)  *  *  *  Some  void  infuturo,  and  some  void  in  pros- 
senti.  InfuturOy  as,  if  a  tenant  in  tail  make  a  lease  for  years,  and  die 
wilAiout  issue,  it  is  void  as  to  them  in  reversion  or  remainder,  though  it 
be  made  according  to  the  said  statute." 

So,  in  Cruise's  Dig.,  4th  edition,  p.  70,  it  is  said,  referring  to  the  fore- 
going passage,  «<With  respect  to  leases  made  by  tenants  in  tail,  con- 
formable to  the  statute  82  H.  8,  though  binding  on  the  issue,  they  are 
void  as  against  the  persons  in  remainder  and  reversion;  so  that  no 
acceptance  of  rent  by  them  will  operate  as  a  confirmation.  As  to 
leases  not  conformable  to  the  statute  32  H.  8,  they  are  of  course  void 
as  to  the  remainderman  or  reversioner."  Here,  the  lease  was  void  from 
its  commencement ;  and  there  has  been,  and  could  have  been,  no  con- 
firmation of  it.  It  is  apprehended  that  sealing  was  requisite,  both  as 
against  the  issue  in  tail,  and  those  in  reversion  and  remainder. 

Assuming  the  agreement  in  question  to  amount  to  a  lease  voidable 
only  and  not  absolutely  void,  there  are  no  circumstances  in  the  case 
which  entitle  the  defendant  to  notice  to  quit;  and,  even  if  such  circum- 
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stances  could  be  supposed  to  exist,  there  has  been  a  disclaimer  of  the 
title  of  the  lessor  of  the  plaintiff  bj  the  defendant,  which  renders  anjr 
such  notice  unnecessary.  In  order  to  ereate  a  disclaimer,  it  is  not 
requisite  that  a  tenant  should  act  maid  fide^  or  claim  the  property  him- 
self; it  is  sufficient  if  he  refuses  to  pay  rent  to  the  owner  of  the  pro- 
perty. Doe  dem.  Calvert  v.  Frowdy  4  Bingh.  457,  1  M.  &  P.  480,{a) 
is  expressly  in  point,  and  shows  that  what  passed  here  between  the 
parties,  clearly  amounted  to  a  disclaimer. 

*Talfourdj  Serjt.,  for  the  defendant.  There  can  be  no  doubt  r*<Q:> 
that  the  document  of  the  4th  of  January,  1844,  supposing  it  to  ^ 
have  proceeded  from  a  person  having  power  to  create  the  interest  which 
that  instrument  purports  to  grant,  amounted  to  a  lease.  It  must  be 
admitted  that  it  is  not  a  good  lease  under  the  provisions  of  the  82  H.  8, 
c.  28,  but  it  is  contended  that  it  is  not  void,  but  only  voidable,  and  that 
it  has  not  been  avoided  by  simply  bringing  the  present  ejectment. 
[Wilde,  C.  J.  Here,  the  demise  is  laid  after  the  entry  admitted  in  the 
consent-rule. (6)  Maulb,  J.  The  entry  admitted  in  the  consent-rule 
most  be  taken  with  all  its  consequences.  If  this  lease  was  voidable 
only,  so  as  to  require  an  entry  to  avoid  it,  there  was  such  an  entry.] 
The  lessor  of  the  plaintiff,  instead  of  endeavouring  to  avoid  the  lease, 
has  sought  to  confirm  it — ^he  never  asks  for  possession,  but  requires  the 
defendant  to  attorn  to  him  as  tenant.  [Wilde,  0.  J.  He  seems  to 
have  assumed  the  existence  of  a  tenancy,  and  demanded  rent.]  He 
does  not  tell  the  tenant  for  what  portion  of  the  land  the  rent  is  de- 
manded. With  respect  to  the  question  of  disclaimer,  supposing  this  to 
be  a  lease,  no  disclaimer  by  words  could  defeat  it.  Doe  dem.  Ghraves  v. 
WelU,  10  A.  k  B.  427,  2  P.  &  D.  896.  [Maulb,  J.  A  disclaimer 
dispenses  with  a  notice  to  quit,  in  the  case  of  a  tenant  from  year  to 
year,  who  is  '^'otherwise  entitled  to  such  a  notice.  Where  a  r^iqq 
term  of  years  is  vested  in  a  party,  it  is  contrary  to  the  statute  ^ 
of  frauds  to  allow  the  term  to  be  divested  out  of  him  by  matter  of 
parol.]  Here,  the  lessor  of  the  plaintiff,  by  treating  the  defendant  as 
his  tenant,  confirmed  the  lease.  [Wilde,  0.  J.  Will  an  application 
to  attorn,  not  acceded  to,  have  that  effect  ?]  It  is  submitted  that  the 
application  was,  substantially,  acceded  to  by  the  tenant.  In  Denn  d. 
Brune,  Clerk,  v.  JtawlinSy  10  East,  261,  it  was  held,  that  a  tenant  in 

(a)  QiMere,  whether  a  notice  to  quit  is  not  dispensed  with  wherever  the  tenant  sets  up  a 
title,  which,  if  it  really  existed,  would  render  the  notice  inoperatiye  and  nugatory ;  as,  whera 
a  tenant  fiora  year  to  year  asserts  that  he  holds  for  life,  or  for  a  term  certain. 

(b)  A.,  entitled  to  determine  the  estate  of  C.  in  certain  land  by  entry,  may  enter  and  de- 
mise for  years  to  B.,  who  will  thereupon  have  an  imUntae  ternwniy  which  B.  may  convert,  by 
entry,  into  an  actual  term ;  but,  instead  of  taking  this  course,  A.  may,  without  entering,  de- 
mise to  B^  and  the  subsequent  entry  of  B.  will  have  the  double  effect  of  divesting  the  estate 
of  C.  and  of  vesting  a  term  in  B.  So,  here,  the  entry  of  John  Doe,  though  subsequent  to  the 
demise  to  him  laid  in  the  declaration,  and  confessed  by  the  consent-rule,  is  as  potent  to  de- 
feat the  estate  of  the  defendant  as  an  entry  by  the  lessor  of  the  plaintiff  preceding  the 
demise  to  John  Doe  would  have  been ;  and  the  demise  may  ibr  all  practical  purposes  bo 
oonsidered,— OS  it  is  here  treated,— as  a  demise  afiv  the  entry. 
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tail,  having  received  an  ancient  rent  of  IL  ISs.  6d.  from  the  lessee  in 
possession,  nnder  a  void  lease,  granted  by  a  tenant  for  life  who  was  the 
donee  of  a  power,  the  rack-rent  valne  of  the  land  being  30{,  a  year, 
conld  not  maintain  an  ejectment  laying  his  demise  on  a  prior  day, 
without  giAnng  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  after  such  recognition  of  a  lawful  possession,  either  in  the 
relation  of  tenant,  or  at  least  as  continuing  by  sufferance  till  notice. 
It  is  conceived  that  the  principle  of  that  case  applies  to  the  present. 
At  what  time  can  it  be  said  that  the  defendant  was  a  trespasser  before 
the  bringing  of  the  ejectment  ?  No  case  can  be  cited  wherein  the  decla- 
ration states  the  demise  to  be  subsequent  to  its  delivery  .(a)  Here,  the 
lessor  clearly  recognises  the  defendant  as  a  party  lawfully  in  possession, 
down  to  the  last  moment.  If,  instead  of  bringing  an  ejectment,  the 
lessor  of  the  plaintiff  had  sued  in  trespass,  a  plea  of  leave  and  license 
could  have  been  supported.  [Wilde,  C.  J.  The  record  is  dated  the 
21st  of  May,  the  demise  is  on  the  same  day,  and  the  last  interview 
between  the  parties  was  on  the  19th.] 
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♦Assuming  that  there  was  a  tenancy  from  year  to  year,  no 


disclaimer  took  place;  for,  the  tenant  could  not  safely  pay  rent 
until  the  exact  proportion  to  which  the  lessor  of  the  plaintiff  was  en- 
titled, in  respect  of  the  eighty-eight  acres,  had  been  ascertained.  Upon 
this  point  the  learned  Serjeant  cited  Doe  d.  Gray  v.  Stanion^  Tyrwh.  & 
Gr.  1066,  1  M.  &  W.  696;  Doe  d.  Dillon  v.  Parker,  Gow,  N.  P.  C.  180; 
and  Doe  d.  Williams  v.  Cooper,  1  M.  &  G.  135,  1  Scott,  N.  R.  36. 

Channelly  Serjt.,  was  heard  in  reply.  Our.  adv,  vtdL 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  the  ejectment  is  brought  to  recover  possession  of  certain 
farms  and  lands  situate  in  the  county  of  Radnor,  in  the  principality  of 
Wales,  in  the  occupation  of  the  defendant.  The  ejectment  came  on  to 
be  tried  in  August,  1846,  at  the  summer  assizes  then  held  at  Presteign, 
in  and  for  the  county  of  Radnor,  when  a  verdict  was  found  for  the 
plaintiff,  by  consent  of  the  parties,  subject  to  an  order  of  nisi  prius,  by 
which  it  was  referred  to  a  barrister,  to  state  a  case  for  the  opinion  of 
this  court,  and  to  state,' among  other  things,  what  estate  and  interest 
was  conveyed  by  certain  deeds  of  settlement  therein  particularly  men- 
tioned; and  the  cause  comes  before  the  court  upon  the  special  case 
stated  by  the  referee  under  the  authority  of  the  order  of  nisi  prius. 

The  case  states  a  number  of  deeds  connected  with  the  title  under 

which  the  lessor  of  the  plaintiff  claims,  and  many  facts  connected  with 

utiqtri     questions  which  existed  ^between  the  parties  at  the  time  of  the 

•^    reference,  to  which  it  will  not  be  necessary  to  advert  for  the 

(a)  The  time  of  the  deliTeiy  of  the  declaration  does  not  appear,  except  as  it  mny  be  in- 
ferred from  the  term  of  which  the  declaration  is  intituled.  The  declaration  against  the  casual 
eieetor,  served  on  the  tenant  in  possession,  is  fnqumUhf  intituled  of  a  term  anima^^  to  the 
demise  laid :  the  declaration  contained  in  the  issue  upon  which  the  trial  proceeds  is  cfceojf* 
entitled  as  of  a  term  whmquent  to  the  demise. 
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purpose  of  the  judgment  of  the  court,  inasmuch  as,  upon  the  argument, 
the  general  title  of  the  lessor  of  the  plaintiff  was  admitted,  and  the 
questions  submitted  to  the  judgment  of  the  court  were  quite  independ- 
ent of  the  matters  referred  to,  and  were  brought  within  a  very  narrow 
compass. 

It  was  admitted,  upon  the  argument,  that  the  lessor  of  the  plaintiff 
was  tenant  in  tail  under  the  limitations  of  certain  deeds  of  scttlementi 
and  that  he  was  entitled  to  recover  in  this  action,  unless  the  defendant 
could  establish  a  valid  defence  upon  the  objections  specifically  submitted 
to  the  court. 

After  stating  the  facts  relevant  to  the  questions  before  the  court,  (a) 
his  lordship  proceeded : — 

Upon  these  facts,  it  was  admitted,  on  behalf  of  the  defendant,  that 
the  lease  granted  by  Thomas  Phillips,  the  last  tenant  in  tail,  was  not  in 
conformity  to  the  statute,  or  valid  as  against  the  lessor  of  the  plaintiff. 
But  it  was  said  that  the  lease  was  voidable  only,  and  that  an  actual  entry 
was  necessary  to  avoid  such  lease,  before  the  day  of  the  demise  in  the 
declaration.  It  was  further  contended,  that,  by  the  communication  set 
forth  in  the  case,  a  tenancy  had  been  created  between  the  lessor  of  the 
plaintiff  and  the  defendant,  which  it  was  necessary  to  determine  by  a  no- 
tice to  quit,  before  the  lessor  of  the  plaintiff  could  recover  the  possession. 

For  the  plaintiff,  it  was  insisted — ^first,  that  the  lease  under  which  the 
defendant  claimed,  was  void,  and  required  no  entry  to  vest  the  right  of 
possession  in  the  lessor  of  the  plaintiff — secondly,  that  the  confession  of 
entry  in  the  consent-rule  was  conclusive  evidence  of  a  sufficient  entry, 
if  any  were  necessary  to  entitle  the  ^plaintiff  to  recover — thirdly,  r^-toa 
it  was  insisted  for  the  plaintiff  that  no  tenancy  had  been  created 
between  his  lessor  and  the  defendant — ^fourthly,  for  the  plaintiff  it  was 
contended,  that,  if  any  tenancy  was  created,  the  conduct  of  the  defend- 
ant amounted  to  a  disclaimer  to  hold  as  tenant  to  the  lessor  of  the 
plaintiff,  and  therefore  determined  the  tenancy. 

The  title  of  the  lessor  of  the  plaintiff  being  admitted,  as  before  stated, 
it  is  only  necessary  to  consider  the  objections  opposed  to  his  recovery 
of  possession. 

The  first  objection  is,  that  the  lease  by  the  tenant  in  tail  is  not  void, 
bat  voidable  only.  The  authority  cited  for  the  proposition  was  Co. 
Litt.  45  b.  Whether  the  whole  passage  really  establishes  the  proposi- 
tion for  which  it  is  cited,  may  be  open  to  some  doubt,  as  applied  to  the 
present  case ;  but  it  is  not  material  to  be  considered,  as  it  was  admitted, 
that,  at  all  events,  the  lease  would  be  avoided  by  entry :  and  if,  there- 
fore, a  sufficient  entry  has  been  made,  the  question  whether  the  lease  is 
void  or  voidable,  becomes  immaterial. 

It  has  become  common  learning,  that  an  actual  entry  is  only  now 
necessary  in  one  case,  and  that  is,  to  avoid  a  fine  with  proclama- 

(o)  Supra,  pp.  188,  189. 
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tions ;  and  the  only  ground  npon  which  it  is  held  to  he  necessary  in 
that  case  is,  the  supposed  stringency  of  the  express  words  of  the  statute 
of  fines,  4  H.  7,  c.  24.  By  that  statute,  it  is  enacted,  <<  that,  after  the 
engrossing  of  every  fine  to  be  levied,  &o.,  of  any  lands,  &c.,  the  same 
fine  be  openly  and  solemnly  read  and  proclaimed  in  the  same  court,  the 
same  term,  and  in  three  terms  then  next  following  the  same  engrossing  in 
the  same  court,  on  four  several  days  in  every  term,  &c.,  and,  the  said  pro- 
clamations so  had  and  made,  the  said  fine  to  be  a  final  end,  and  con- 
clude as  well  privies  as  strangers  to  the  same,  except  women  coverts, 
(other  than  been  parties  to  the  said  fine,)  and  every  person  then  being 
*1971    "^^^^^^  ^^^  ^S^  ^^  twenty-one  '''years,  in  prison,  or  out  of  the 

realm,  or  not  of  whole  mind,  at  the  time  of  the  said  fine  levied, 
not  parties  to  such  fine ;  and  saving  to  every  person  or  persons,  and 
to  their  heirs,  other  than  the  parties  in  the  said  fine,  such  right,  title, 
claim,  and  interest,  as  they  have  to  or  in  the  said  lands,  &c.,  the  time 
of  such  fine  engrossed ;  so  that  they  pursue  their  title,  claim,  or  interest 
by  way  of  action,  or  lawful  entry,  within  five  years  next  after  the  said 
proclamations  had  and  made ;  and  also  saving  to  all  other  persons  such 
action,  right,  title,  claim,  and  interest  in  or  to  the  said  lands,  &c.,  as 
first  shall  grow,  remain,  or  descend,  or  come  to  them  after  the  said  fine 
engrossed  and  proclamation  made,  by  force  of  any  gift  in  the  tail,  or 
by  any  other  cause  or  matter  had  and  made  before  the  said  fine  levied, 
so  that  they  take  their  action,  or  pursue  their  said  right  and  title,  ac- 
cording to  the  law,  within  five  years  next  after  such  action,  right,  title, 
claim,  or  interest,  to  them  accrued,  descended,  remained,  fallen,  or 
come." 

In  all  other  cases  where  entry  is  necessary  to  vest  the  possession,  or 
right  of  possession,  proof  of  actual  entry  is  not  necessary;  but  the  con- 
fession in  the  consent-rule  is  deemed  to  be  sufficient  evidence  that  the 
required  entry  was  made.(a)  The  authorities  to  this  effect  abound. 
In  Oate9  d.  Wigfall  v.  Brydon^  3  Burr.  1895,  a  question  arose  as  to 
the  effect  of  the  consent-rule  as  proof  of  an  ouster  by  one  tenant  in 
common,  of  another.  Lord  Mansfield,  after  stating  that  the  meaning 
of  confessing  lease,  entry,  and  ouster,  was,  to  bring  the  matter  to  the 
mere  question  of  the  plaintiff"s  possessory  title,  said,  that  actaal  entry 
was  held  necessary  to  avoid  a  fine,  from  the  words  of  the  statute,  as  the 
word  «( action"  could  not  mean  <<  ejectment."(6)  In  all  other  cases,  the 
"^1981     ^^^^^^^^  ^f  lease,  entry,  and  ouster  is  sufficient;  and  *so  it  is 

now  settled  that  it  is  sufficient  for  an  ejectment  brought  for  a 
condition  broken.  In  Jenkins  d.  Harris  v.  Prichardy  2  Wils.  45,  a  fine 
had  been  levied,  and  the  court  adjudged  an  actual  entry  not  to  be  neces- 
sary to  be  made,  in  order  to  avoid  a  fine  at  common  law,  as  that  was, 
being  without  proclamations.    In  Goodright  d.  Hare  v.  CatoTj  2  Dougl. 

(a)  Vide  sopii,  192  (a). 

(6)  The  context  showing  that  a  ttal  action  was  contemplated. 
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477,  a  question  arose  whether  an  entry  was  necessary  to  sustain  the 
ejectment,  which  was  brought  to  recover  possession  upon  condition 
broken  by  non-payment  of  rent.  Lord  Mansfield  said:  <(We  have 
looked  very  particularly  into  the  cases  for  two  hundred  years  back ;  and 
we  find  great  contrariety  of  opinion,  whether  an  actual  entry  is  neces- 
sary to  maintain  an  ejectment  on  a  clause  of  re-entry  for  non-payment 
of  rent :  but,  in  the  most  distant  period,  the  better  opinion  has  been 
that  it  is  not.  This  was  Lord  Hale's  opinion,  and  is  mentioned  as  such, 
and  as  that  of  L.  C.  J.  ScBOOOS,  by  Lord  Holt,  in  Little  v.  Heaton^ 
1  Salk.  259,  2  Ld.  Raym.  750.  But  we  look  upon  it  as  having  been  fully 
settled,  in  1703,  by  the  opinion  of  all  the  judges,  upon  deliberation  and 
consideration  of  all  the  cases,  that  an  actual  entry  is  only  necessary  to 
avoid  a  fine.  And  so  the  practice  has  been  ever  since.  The  reason  of 
the  thing  is  agreeable  to  the  practice;  for,  it  is  absurd  to  entangle 
men's  rights  in  nets  of  form  without  meaning ;  and,  an  ejectment  being 
a  mere  creature  of  the  court,  passed  for  the  purpose  of  bringing  the 
right  to  an  examination,  an  actual  entry  can  be  of  no  service.  In  the 
case  of  fines,  it  is  required  by  a  positive  rule  of  law,  and  clearly  neces- 
sary under  the  statute  4  Ann.  c.  16."  In  Doe  d.  Ducket  v.  Watts^ 
9  East,  17,  a  fine  had  been  levied,  but,  before  the  proclamations  had  been 
made,  an  ejectment  was  brought ;  and  it  was  insisted  that  the  plaintiff 
could  not  recover,  *for  want  of  entry  before  the  ejectment.  The  p^-  qq 
court  refused  a  rule  nisi,  upon  the  ground  of  misdirection  in  ^ 
ruling  that  the  confession-rule  rendered  proof  of  actual  entry  unneces- 
Bsry.  Lord  Ellbnborough  said :  <<  The  statute  of  4  H.  7  makes  a 
fine  with  proclamations  a  bar,  saving  the  rights  of  persons  who  pursue 
them  by  action  or  lawful  entry  within  a  certain  time.  In  Oates  d.  Wig- 
fall  V.  Brt/dofiy  Lord  Mansfield  said  that  the  confession  of  lease,  entry, 
and  ouster  was  sufficient  in  all  cases,  except  in  the  case  of  a  fine  with 
proclanuUions,  in  which  case  it  was'necessary  to  prove  an  actual  entry." 
In  the  note  to  Doe  d.  Ducket  v.  Watts,  it  is  said  ;  <^  Lord  Gokb  seems 
to  consider  the  statute  18  Ed.  1,  as  repealed  by  the  4  H.  7,  c.  24,  so 
far  as  to  render  an  entry  of  the  party's  claim  at  the  foot  of  the  fine  una- 
vailable at  this  day.  Certainly  it  must  be  unavailable  against  a  fine 
levied  with  proclamations  according  to  the  latter  statute.  And,  since 
the  statute  21  Jac.  1,  c.  16,  the  party  having  a  right  of  entry  has  twenty 
years  within  which  to  make  his  entry  after  his  right  accrues :  but,  by 
the  statute  4  Ann.  c.  16,  s.  16,  no  claim  or  entry  on  lands  shall  be  of 
any  force  or  effect  to  avoid  any  fine  levied  with  proclamations,  or  shall 
be  a  sufficient  entry  or  claim  within  the  stattUe  of  Jac.  1,  unless  an 
action  shall  be  thereupon  commenced  within  one  year  after,  &c.,  and 
prosecuted  with  effect.  Upon  the  whole,  it  seems  now,  that,  for  every 
purpose,  except  that  of  avoiding  a  fine  with  proclamations, — in  which 
c^ase  the  statute  of  H.  7  requires  an  entry, — the  bringing  of  an  ejectment 
will  serve  the  same  purpose :  and,  indeed,  if  the  good  sense  of  the  thing 
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IB  to  be  regarded,  it  seems  better  adapted  to  answer  any  useful  purpose 
for  'which  an  actual  entry  on  the  land  was  originally  required,  or  can  at 
this  day  be  made."  See  also  the  notes  to  Duppa  v.  Mayoy  1  Wms. 
Saund.  287,  n.  (16). 

*9nm  *Even  if  any  question  could  now  be  made,  whether  an  entry 
'^  -'  is  necessary  to  avoid  a  fine  at  common  law,  it  seems  perfectly 
clear,  that,  in  all  other  cases  where  entry  is  necessary,  the  confession 
in  the  rule  is  sufficient  evidence  of  the  fact  of  such  entry.  We,  therefore, 
think  there  is  no  objection  to  the  plaintiff's  recovery,  upon  the  ground 
that  he  has  not  proved  a  sufficient  entry;  if,  indeed,  entry  was  necessary. 

Upon  the  objection  urged,  that  an  undetermined  tenancy  existed  on  the 
day  of  the  demise,  we  are  of  opinion  that  no  tenancy  was  ever  created ' 
between  the  parties.  The  utmost  extent  of  the  evidence  is,  to  show  a 
negotiation  between  the  parties  with  a  view  to  a  demise,  if  the  parties 
could  agree,  and  that  such  negotiation  was  determined  by  the  defendant's 
acts  and  refusal  to  pay  rent  to  the  lessor  of  the  plaintiff.  The  negotia- 
tion had  not  advanced  to  the  adjustment  of  the  amount  of  rent,  or  any 
of  the  other  material  terms  of  tenancy.  It  is  plain  that  the  defendant 
did  not  consider  that  he  had  become  tenant  to  the  lessor  of  the  plaintiff; 
as,  if  he  had  so  become,  he  could  have  had  no  pretence  for  refusing  to 
pay  the  lessor  of  the  plaintiff  any  rent,  upon  the  ground  of  an  adverse 
claim,  which  he  peremptorily  did :  but,  if  the  defendant  did  hold  as  tenant 
to  the  lessor  of  the  plaintiff,  by  agreement  made  between  them,  in  that 
case  the  setting  up  an  adverse  title  as  a  ground  for  refusing  to  pay  any 
rent  to  the  plaintiff,  was  a  disclaimer  of  his  then  holding  as  tenant  to 
the  plaintiff.  In  Doe  d.  Calvert  v.  Frowd,  4  Bingh.  467, 1  M.  &  P.  480, 
and  most  of  the  other  cases  where  the  question  of  disclaimer  has  arisen, 
the  parties  in  possession  have  not  claimed  to  be  tenants  under  contracts 
made  with  the  persons  asserting  a  right  of  entry  by  force  of  the  disclaim- 
er ;  but  the  claim  of  tenancy  by  such  persons  was  by  operation  of  law, 
by  virtue  of  contracts  of  demise  and  tenancy  made  with  other  persons 
*9011  '^'^^^^^S^  ^^  under  whom  the  parties  claim  who  insist  on  the 
^  right  of  possession :  but,  in  this  case,  the  defendant  claims  to 
retain  possession  upon  the  ground  that  he  has  agreed  to  hold  the  land 
as  tenant ;  and,  when  a  person  so  circumstanced  says,  as  the  defendant 
did,  <(  I  will  pay  you  no  rent  until  it  is  settled  who  is  entitled  to  the  pro- 
perty, and  will  then  pay  to  the  person  who  shall  establish  his  title  there- 
to,"— ^we  think  this  must  be  deemed  to  be  a  disclaimer  of  an  existing 
relation  of  landlord  and  tenant,  and  a  putting  of  the  person  of  whom 
he  now  professes  to  hold  as  tenant,  to  the  proof  of  his  title  ;  and  he 
cannot,  therefore,  effectually  resist  an  ejectment  made  necessary  by  his 
own  conduct,  in  repudiating  a  title  under  which  he  claims  to  retain  pos- 
session of  the  land. 

We  think  that  the  relation  of  landlord  and  tenant  never  existed  be- 
tween the  lessor  of  the  plaintiff  and  the  defendant;  and  that,  if  it  ever 
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did  eziBt,  it  was  determined  by  conduct  of  the  defendant  which  amount- 
ed to  a  disclaimer  of  holding  the  land  as  tenant  of  the  lessor  of  the 
plaintiff. 

We,  therefore,  are  of  opinion  that,  the  lessor  of  the  plaintiff's  title  to 
the  land  being  admitted,  the  defendant  has  failed  to  establish  any  ground 
entitling  him  to  retain  the  possession  as  against  the  lessor  of  the  plain- 
tiff*    The  postea,  therefore,  must  be  delivered  to  the  plaintiff. 

Postea  to  the  plaintiff. 


♦FRANCIS  V.  DODSWORTH,    Feb.  15.  [*202 

Although  a  discharge  under  the  infiolvent  debtors  act,  1  &  2  Vict.  c.  1 10,  does  not  operate  as 
a  c»mplete  extinguishment  of  a  debt  scheduled,  the  creditor  is  not  entittea  to  plead  siich 
debt  by  way  of  set-off  to  an  action  brought  against  him  by  the  insolvent  for  a  demand  ae* 
cruing  subsequently  to  his  discharge. 

To  debt  for  642.  8<.  4dl,  for  work  and  labour,  interest,  and  on  an  account  stated,  the  defend- 
ant pleaded— first,  except  as  to  lUt,  never  indebted— secondly,  a  set-off  of  "  a  sum  equal 
to  the  amount  of  all  the  debts  in  the  declaration  mentioned,"  &c.,  except  as  aforesaid,  for 
work  and  labour  as  a  surgeon  and  apothecary,  &c.— thirdly,  as  to  10/.,  payment  into  court. 

The  plaintiff  joined  issue  on  the  first  plea,  took  the  10/.  out  of  court,  and  replied  to  the  seo 
ond.  as  to  30/.  12s.  6<1,  parcel,  &c.,  that,  on,  &c.,  he  the  plaintiff,  then  being  an  insolvent 
debtor  in  actual  custody,  &3.,  was  duly  discharged,  according  to  the  1  &  2  Vict.  c.  110, 
of  and  from  the  said  sura  of  30/.  12#.  Oi.,  and  that  the  said  order  and  discharge  still  rc^ 
mainei  in  full  force,  "  and  that  thii  the  pUunliff  was  ready  to  verify ;"  and  that  he  the  plain- 
tiff never  was  indebted  in  tlie  residue  of  the  money  alleged  in  the  second  plea  to  be  due 
from  him  to  the  plaintiff,  conduding  to  Uie  country: — 

Hdd,  that  the  replication  was  bad  on  special  demurrer,  for  not  setting  out  the  several  mat- 
ters necessary  to  show  that  the  plaintiff  was  entitled  to  his  dischaige  under  tlie  statute,  or 
that  he  had  duly  complied  with  its  requisitions. 

Whether  the  double  conclusion  was  good,  or  whether  the  whole  ought  to  have  concluded  to 
the  court,  qumrt. 

Qfuare^  as  to  the  right  of  9  defendant  to  demur  to  part  of  an  entire  replication,  and  to  join  issue 
upon  the  residue. 

Debt,  for  64Z.  8«.  4<i. — 27Z.  4«.  2d.,  for  the  price  and  value  of  work 
done  and  materials  for  the  same  provided  by  the  plaintiff  for  the  de- 
fendant, at  his  request ;  5Z.  for  interest ;  and  32Z.  4«.  2d.  for  money 
found  due  upon  an  account  stated. 

The  defendant  pleaded — ^first,  as  to  the  debts  in  the  declaration  men- 
tioned, and  all  damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
payment thereof,  except  as  to  so  much  of  the  debts  and  causes  of  action 
in  the  declaration  mentioned  as  related  to  the  sum  of  lOZ.,  parcel  of  the 
moneys  in  the  declaration  mentioned,  and  all  damages  by  the  plaintiff 
sustained  by  reason  of  the  non-payment  of  the  said  sum  of  lOZ.,  parcel, 
&c.  never  indebted ; — ^secondly,  as  to  the  debts  in  the  declaration  men- 
tioned, and  all  damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
payment thereof,  except  as  in  the  introductory  '''part  of  the  r^inAo 
first  plea  was  excepted,  that  the  plaintiff,  before  and  at  the  time  ^ 
i>f  the  commencement  of  this  suit  was,  and  still  is,  indebted  to  the  de- 
fendant in  a  large  sum  of  money,  to  wit,  a  sum  of  money  equal  to  the 

VOL.  IV.  18  M  2 


203  Francis  v.  Dodsworth.  H.  V.  1847. 

amount  of  all  the  debts  in  the  declaration  mentioned,  and  all  damages 
BUBtained  bj  the  plaintiff  bj  reason  of  the  non-payment  thereof,  except 
as  aforesaid,  for  the  work  and  labour,  care,  diligence,  journeys,  and  at- 
tendance of  the  defendant  done,  performed,  and  bestowed  as  a  surgeon 
and  apothecary,  for  the  plaintiff,  and  at  his  request,  and  for  divers  medi- 
cines and  other  necessary  things  before  that  time  found  and  provided, 
administered,  delivered,  and  applied  by  the  defendant  for  the  plaintiff, 
and  at  his  like  request ;  and  for  other  work  done,  and  materials  for  the 
same  provided,  by  the  defendant  for  the  plaintiff,  at  his  request ;  and 
for  goods  sold  and  delivered  by  the  defendant  to  the  plaintiff,  at  his  re- 
quest ;  and  for  money  due  and  owing  from  the  plaintiff  to  the  defendant 
on  an  account  then  stated  between  them ;  which  sum  of  money  so  due 
and  owing  from  the  plaintiff  to  the  defendant  as  aforesaid  equals  the 
amount  of  the  debts  in  the  declaration  mentioned,  and  all  damages  sus- 
tained by  the  plaintiff  by  reason  of  the  non-payment  thereof,  except  as 
aforesaid,  and  out  of  which  sum  of  money  so  due  and  owing  from  the 
plaintiff  to  the  defendant,  he  the  defendant  is  ready  and  willing,  and 
hereby  offers  to  set  off  and  allow  to  the  plaintiff  the  full  amount  of  the 
said  debts  and  damages,  except  as  aforesaid,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided;  verification; — thirdly,  as 
to  the  residue  of  the  debts  and  causes  of  action  so  excepted  in  the  intro- 
ductory part  of  the  said  first  and  second  pleas  as  aforesaid,  payment  in- 
to court  of  lOZ.  and  (a)  never  indebted  ultra  that  sum. 
MQA-i  The  plaintiff  joined  issue  on  the  first  plea,  took  out  of  ^court 
the  lOZ.,  and  replied  to  the  second  plea  as  follows: — "And,  as 
to  the  second  plea  of  the  defendant,  the  plaintiff  says,  that,  after  the 
sum  of  80Z.  128.  6(2.,  parcel  of  the  sum  of  money  stated  in  the  second 
plea  of  the  defendant  to  be  due  and  owing  from  the  plaintiff  to  the  de- 
fendant had  become  due  and  owing  from  the  plaintiff  to  the  defendant, 
to  wit,  on  the  31st  of  March,  1843,  by  a  certain  order  then  made  by 
the  court  for  the  relief  of  insolvent  debtors,  held  at,  &c.,  the  plaintiff, 
then  being  an  insolvent  debtor  in  actual  custody,  and  a  prisoner  in  the 
debtor's  prison  for  London  and  Middlesex,  in  the  city  of  London,  was 
duly  discharged,  according  to  a  certain  act  of  parliament  made  and 
passed  in  a  certain  session  of  parliament  holden  in  the  first  and  second 
years  of  the  reign  of  the  now  queen,  (b)  <for  abolishing  arrest  on  mesne 
process  in  civil  actions,  except  in  certain  cases,  for  extending  the  reme- 
dies of  creditors  against  the  property  of  debtors,  and  for  amending  the 
laws  for  the  relief  of  insolvent  debtors  in  England,'  of  and  from  the 
said  sum  of  30Z.  12«.  6e2.,  parcel,  &c. ;  tvith  thisy  that  the  said  order  and 
discharge  still  remain  in  full  force ;  and  this  the  plaintiff  is  ready  to 
verify ;  and  that  he  the  plaintiff  never  was  indebted  to  the  defendant  in 
the  residue  of  the  sum  of  money  stated  in  the  second  plea  of  the  defend- 

(a)  This  latter  negative  is  merely  a  repetition  of  the  first  plea. 
(6)  I  &  2  VicL  c.  110. 


4  Manning^  Granger^  &c  Scott.  204 

ant,  to  be  due  and  owing  from  the  plaintiff  to  the  defendant,  in  manner 
and  form  as  the  defendant  has  in  his  said  second  plea  in  that  behalf 
alleged ;"  concluding  to  the  country. 

To  this  replication  the  defendant  rejoined  bj  demurring  speciallj  to 
the  first  part,(a)  assigning  for  '^'causes  of  demurrer,  that  the  gist  rucogs 
and  substance  of  the  second  plea  is,  the  allegation  that  a  certain 
sum  due  and  owing  from  the  plaintiff  to  the  defendant  equals  the  amount 
of  the  moneys  due  from  the  defendant  to  the  plaintiff,  as  alleged  in  the 
declaration,  whereas  the  said  part  of  the  said  replication  does  neither 
traverse  the  said  allegation  nor  confess  and  avoid  the  same,  and  the 
said  part  of  the  said  replication  is  an  argumentative  manner  of  putting 
in  issue  the  fact  whether  the  sum  in  the  said  second  plea  mentioned 
does  or  does  not  equal  the  moneys  in  the  declaration  mentioned,  and 
that  it  is  quite  consistent  with  the  truth  of  the  said  part  of  the  said 
replication,  that  the  remaining  part  of  the  sum  in  the  said  plea  alleged 
to  be  due  from  the  plaintiff  to  the  defendant,  after  deducting  the  said 
sum  of  30/.  12«.  &d.,  parcel,  &c.,  equals  the  debts  and  damages  in  the 
declaration  mentioned ;  {b)  that  the  defendant,  in  his  said  second  plea, 
does  not  aver  that  the  sum  due  from  the  plaintiff  to  the  defendant  does 
not  exceed  the  debts  and  damages  in  the  declaration  mentioned,  or  that 
it  is  equal  to  such  debts  and  damages  and  no  more,  but  offers  to  allow 
the.  amount  due  to  the  plaintiff  out  of  the  said  sum  which  is  alleged  to 
be  equal  in  amount,  and  may  be,  consistently  with  the  said  second  plea, 
much  more  than  equal,  to  the  debts  and  damages  in  the  declaration 
mentioned ;  that  the  plaintiff  ought  to  have  replied  in  one  entire  repli- 
cation to  the  said  second  plea,  and  not  to  have  divided  the  said  second 
plea  into  separate  parts,  in  order  to  answer  each  of  the  parts  separately  ;(c) 
that  the  said  part  of  the  replication  tenders  immaterial  issues,  inas- 
much as  the  plaintiff  may  succeed  on  either  of  such  issues,  and  yet 
*may  be  indebted  to  the  defendant  in  a  sum  equal  to  the  debts  r^oA^ 
and  damages  in  the  declaration  mentioned  ;(c)  that  the  plain-  ^ 
tiff,  in  the  said  part  of  the  replication,  has  not  averred  that  he  never 
was  indebted  in  any  sum,  which,  together  with  the  said  sum  of  80Z.  12s, 
6(2.,  equals  the  debts  and  causes  of  action  in  the  declaration  mentioned ;  {c) 
that  the  plaintiff  has  not,  in  tJie  said  part  of  his  said  replication, 
shown  how  or  in  what  manner  the  plaintiff  was  discharged  from  the  said 
sum  of  SOL  12s.  6(2.,  or  that  the  plaintiff  was  in  any  manner  entitled  to 
relief  under  or  by  virtue  of  the  said  act  of  parliament,  or  that  the  plain- 

(a)  The  defendant  had  originally  demurred  to  the  whole  replication,  and  had  also  joined 
issue  upon  that  part  of  the  replication  which  concluded  to  the  country;  but  afterwards  was 
allowed  to  amend  his  rejoinder  by  confining  his  demurrer  to  that  part  of  the  replication  upon 
which  he  did  not  take  issue.  The  additions  in  italics  were  thereupon  introduced.  Vide 
po0t,  224,  n.  (6). 

(6)  It  is  quite  consistent  with  the  truth  of  tht  $aidpari  of  the  said  replication,  but  it  does 
not  appear  to  be  consistent  with  the  whole  replication. 

(r)  This  objection,  though  retained  in  the  amended  rejoinder,  is  an  objection  to  the  entira 
replication,  upon  part  of  which  issue  is  joiiied. 
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tiff  had  in  any  manner  complied  with  the  proTisions  of  the  aaid  act,  er 
that  the  plaintiff  had  given  the  proper  notices  required  by  the  said  act, 
or  that  the  plaintiff  had  inserted  the  said  sum  of  BOL  12«.  6d,j  or  any 
sufficient  description  thereof,  or  of  hia  said  debt  due  and  owing  to  the 
defendant,  in  his  schedule  as  such  insolvent  debtor;  that  the  second  part 
of  the  plaintiff's  replication  ought  to  have  formed  one  entire  whole  witJi 
the  first  part  of  the  replication  ;{a)  that  the  plaintiff  ought  not  to  Jiave  con- 
eluded  the  first  part  of  his  replication  with  a  verifieationj  in  the  manner 
he  has  doney  without  including  therein  the  last  part  of  his  said  replica- 
tion ;{a)  that  the  defendant  cannot  take  any  proper  issue  on  the  replication 
as  now  draumjforj  whether  an  issue  taken  on  the  first  part  of  the  repli-^ 
cation  should  be  found  in  favour  of  the  plaintiff  or  defendant j  it  would 
not  affect  the  truth  of  the  plea  ;(a)  that  the  first  part  of  the  replication  pro- 
fesses to  answer  the  whole  plea^  whereas  it  only  in  fact  answers  part  cf 
such  plea;  and  that  the  said  replication  is  in  other  respects  uncertain, 
informal,  and  insufficient,  (a) 

To  the  replication  of  the  plaintiff  as  to  the  residue  of  the  sum  of 
^oAiT-i    money  stated  in  the  said  second  plea  to  be  *due  and  owing  from 
-'    the  plaintiff  to  the  defendant,  and  which  the  plaintiff  had  prayed 
might  be  inquired  of  by  the  country,  the  defendant  did  the  like. 

The  plaintiff  joined  in  demurrer. 

The  case  was  argued  in  Hilary  term  last,  before  Wilds,  C.  J.,  and 
Maule,  Gresswell,  and  Y.  Williams,  Js. 

T.  JoneSj  in  support  of  the  demurrer.  The  replication  is  bad  both 
in  substance  and  in  form.  The  statute  1  &  2  Vict.  c.  110,  does  not  in 
any  way  interfere  with  the  right  of  set-off,  or  prevent  a  party  sued  by 
an  insolvent  debtor,  from  setting  off  a  debt  due  to  him  from  the  in- 
solvent, although  he  may  not  be  able  to  enforce  his  claim  against  him 
by  action.  The  Qlst  section  provides  that  no  writ  of  fi.  fa.  or  eleffit 
shall  issue  against  any  person  who  has  become  entitled  to  the  benefit  of 
the  act.  The  remedy  of  set-off,  however,  is  collateral.  If  one  who  haa 
taken  the  benefit  of  the  insolvent  act  will  deal  with  a  former  creditor, 
by  giving  him  credit,  he  enables  him  to  set  up  the  old  debt  as  an  answer 
to  a  claim  on  the  new  account :  and  probably  this  was  contemplated  and 
intended  by  the  legislature.  In  Phillips  v.  Sherville,  6  Q.  B.  944,  it 
was  held  to  be  no  objection  to  a  distress  for  rent,  that  the  tenant,  after 
the  rent  had  become  due,  petitioned  the  insolvent  debtors  court,  under 
the  1  &  2  Vict.  c.  110,  inserted  the  amount  thereof  in  his  schedule  as  a 
debt,  was  opposed  in  respect  of  it  by  the  landlord,  and  obtained  his  dis- 
charge. Lord  Denman,  in  giving  the  judgment  of  the  court,  there  ob- 
serves :  <<  It  was  said,  upon  the  argument,  that,  as  the  person  of  the 
tenant  was  protected,  after  his  discharge,  against  all  proceedings  in 
respect  of  debts  mentioned  in  the  schedule,  and  as  his  future  effecta 

(a)  This  objection,  though  retained  in  the  amended  rejoinder,  is  an  objection  to  the  ent&rr 
replication,  upon  part  of  which  issue  is  joined.    Vide  post,  224,  n. 
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srere  protected  from  process  of  execution,  except  upon  tbe  judgment 
«,jnfes8ed  to  the  provisional  ^assignee,  the  remedy  by  distress  r^nrxa 
was  gone  also;  and  that,  by  the  operation  of  the  insolvent  ^ 
debtors  act,  the  debt  was,  for  all  purposes  of  remedy,  except  nnder  that 
act,  virtually  extinguished.  That  may  be  so  as  far  as  regards  the 
remedy  by  action,  but  not  as  regards  the  remedy  by  distress.  The  rent 
itself  was  not  extinguished ;  and  the  remedy  by  distress  is  wholly  col- 
lateral to  the  remedy  by  action.  It  was  decided  in  Brigg%  v.  Sawryj 
3  M.  &  W.  729,  and  NewUm  v.  Scott,  9  M.  &  W.  484  ;(a)  that  the  dis- 
charge of  the  person  of  the  tenant  under  the  bankrupt  acts,  does  not 
take  away  the  right  of  distress :  and  upon  that  part  of  the  case  there  is 
a  perfect  analc^  between  a  discharge  under  the  bankrupt  acts  and  a 
discharge  under  the  insolvent  acts.'' 

The  next  objection  is,  that,  even  if  the  replication  be  good  in  sub- 
stance, it  is  bad  in  point  of  form.  It  assumes  to  use  by  way  of  replica- 
tion, that  which  the  statute  only  gives  by  way  of  plea.  The  91st  section 
enacts,  « that,  if  any  suit  or  action  shall  be  brought,  &c.,  against  any 
such  person,  &c.,  for  any  such  debt,  &o.,  it  shall  be  lawful  for  such  per- 
son, &c.,  to  plead  generally  that  such  person  was  duly  discharged,  ac- 
cording to  this  act,  by  the  order  of  adjudication  made  in  that  behalf, 
and  that  such  order  remains  in  force,  without  pleading  any  other  matter 
specially,"  &o.  This  replication,  to  be  good,  must  be  good  at  common 
law.  It  should  clearly  show  the  jurisdiction  of  the  insolvent  debtors 
court.  This  it  does  not  do.  For  instance,  it  does  not  appear  that  the 
plaintiiT  petitioned  the  court ;  for,  it  is  quite  consistent  with  all  that  is 
stated,  that  he  did  not  apply  to  the  court  by  petition.  The  replication 
also  omits  to  state  a  variety  of  other  matters  which  are  essential  as  con- 
ditions '^'precedent  to  give  that  court  jurisdiction,  and  to  entitle 
the  party  to  his  discharge.  [V.  Williams,  J.  The  replication 
does  not  state  that  the  party  was  in  prison  <<  for  or  by  reason  of  any 
debt."] 

Another  objection  taken  to  the  replication,  was,  that  it  was  not  re- 
stricted to  giving  an  answer  as  to  the  80/.  129.  6(2.,  but  professed  to 
answer  the  whole  of  the  second  plea. 

Manning,  Seijt.,  etmtriL  The  effect  of  the  91st  section  of  the  1  &  2 
Yict.  c.  110,  clearly  is,  to  bar  all  actions  for  the  recovery  of  debts  in 
respect  of  which  the  debtor  has  obtained  his  discharge.  The  question 
is,  whether  the  statute  meant  to  leave  him  still  subject  to  a  set-off  in 
respect  of  the  same  description  of  debts.  It  may  be  conceded  that  the 
remedy  by  distress  is  not  taken  away  by  the  tenant's  discharge :  but 
the  reason  of  that  is,  that  the  land  is  a  collateral  security  for  the  rent. 
It  is  clear  that  rt0n«  in  arrere  could  not  be  pleaded ;  for,  if  it  might  be 
by  the  tenant,  it  tnight  be  equally  so  by  a  stranger.  [Maule,  J.  There 
may  be  a  rent-charge,  for  which  no  action  would  lie.    Such  a  debt  would 

(a)  Aflinned,  on  eifor,  ttt  the  Esohequor  Chamber,  10  M.  &  W.  471. 
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not  be  barred  by  a  discharge  under  the  insolvent  debtors  act.  Whj, 
then,  should  a  rent  better  secured, — viz,  by  the  land,  and  also  by  the 
personal  liability  of  the  tenant, — ^be  barred?]  No  doubt,  that  is  so. 
But  the  right  of  set-off  is  strictly  analogous  to  the  right  of  miction. 
[Maulb,  J.  The  statute  does  not  say  that  no  action  shall  be  brought 
in  respect  of  any  debt  inserted  in  the  schedule,  but  only,  that,  if  any 
action  shall  be  brought,  it  shall  be  lawful  for  the  insolvent  to  plead  that 
he  was  duly  discharged  according  to  the  act.  The  statute  of  limita- 
tions, 21  Jac.  1,  c.  16,  applies  to  a  replication  to  a  set-off  as  well  as  to 
a  plea.]  The  courts  allow  the  statute  of  limitations  to  be  replied  to  a 
plea  of  set-off,  because  the  2  G.  2,  c.  22,  s.  18,  speaks  of  mutual  debts. 
*91 01     ^^^  set-off  is  ^considered  in  the  nature  of  a  cross-action.     [V. 

^  Williams,  J.  Lord  Tenterdbk  seems  to  have  entertained  a 
doubt  as  to  the  application  of  the  statute  of  James  to  a  replication ;  for, 
the  9  G.  4,  c.  14,  s.  4,  provides,  that  the  recited  acts  of  21  Jac.  1,  c. 
16,  and  10  Car.  1,  sess.  2,  c.  6,  (Irish,)  and  that  act,  <<  shall  be  deemed 
and  taken  to  apply  to  the  case  of  any  debt  on  simple  contract  alleged 
by  way  of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice, 
or  otherwise."  The  general  understanding  of  the  profession,  however, 
undoubtedly  is  that  the  statute  of  limitations  does  apply  to  a  replication 
to  a  plea  of  set-off.]  The  1  &  2  Vict.  c.  110,  s.  87,  provides  that  the 
prisoner,  before  adjudication,  shall  execute  a  warrant  of  attorney  to  con- 
fess judgment  for  the  amount  of  the  debts  stated  in  his  schedule ;  and 
that,  (( if  at  any  time  it  shall  appear  to  the  satisfaction  of  the  court  that 
such  prisoner  is  of  ability  to  pay  such  debts,  or  any  part  thereof,  or  that 
he  is  dead,  leaving  assets  for  that  purpose,  the  court  may  permit  execu- 
tion to  be  taken  out  upon  such  judgment  for  such  sum  of  money  as, 
under  all  the  circumstances  of  the  case,  the  said  court  shall  order,"  &c. 
The  practice  of  the  commissioners  under  this  section  is,  so  to  exercise 
the  discretion  vested  in  them  as  not  to  deprive  the  insolvent  of  the  means 
of  supporting  his  family.  [V.  Williams,  J.,  referred  to  the  case  of 
Ford  V.  Bomfordf  15  Law  J.,  N.  S.,  Q.  B.  172,(a)  where  it  was  held 
that  a  discharge  under  the  insolvent  act  cannot  be  given  in  evidence 
under  the  replication  of  non  indebitatus  to  a  plea  of  set-off,  but  must  be 
replied  specially ;  and  where  Pattbson,  J.,  says :  <<  In  the  case  of  Ohap- 
pk  V.  Durston,  1  C.  &  J.  1,  the  Court  of  Exchequer  treated  a  plea  of 
set-off  as  if  it  had  been  a  cross-declaration ;  and,  if  that  were  so,  it  is 
quite  clear  that  the  replication  would  be  insufficient,  as  the  case  of 
Birchatn  v.  Creighton,  10  Bingh.  11,  8  M.  &  Scott,  846,  is  an  authority, 
i^o-y-y-i    if  u^y  were  ^wanting,  to  show  that  a  discharge  under  the  in* 

^  solvent  act  would  not  be  admissible  under  a  plea  of  nil  deietj  or 
nunquam  indebitatus^  or  non  assumpsit.  Our  decision,  however,  with 
reference  to  this  principle,  on  the  authority  of  the  above  cases,  does 
not  go  the  length  of  establishing  that  it  is  necessary,  in  replying  a  dis- 

(a)  Sinoe  reported,  8  Q.  &  583. 
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charge  under  the  insolvent  act  to  a  plea  of  set-off,  to  set  out  all  the  pro* 
ceedings  under  the  insolvent  act.  On  the  contrary,  if  the  decision  in 
Chappie  V.  Durstan  amounts  to  a  decision  that  a  plea  of  set-off  is  a  cross 
declaration,  then  it  may  be  that  the  replication  to  such  a  plea  might  be 
in  the  form  which  the  act  gives  as  the  form  of  a  plea  to  a  declaration." 
[Maulb,  J.  My  brother  Pattbson  is  not  there  speaking  of  a  matter 
of  law  well  established ;  he  is  merely  giving  utterance  to  a  speculative 
opinion.  I  incline  to  think  that  the  replication  here  should  have  set 
up  the  discharge  under  the  insolvent  act  as  to  the  SOL  12s.  6d.,  and 
denied  that  the  residue  of  the  sum  mentioned  in  the  plea  exceeded  the 
sum  demanded,  concluding  to  the  court,  and  not  to  the  country ;  and 
that  the  rejoinder  should  have  traversed  either  of  these  allegations, — 
both  being  necessary  to  make  the  replication  a  good  answer  to  the  plea.] 
Possibly  the  replication  might  have  properly  concluded  with  a  verifica- 
tion ;  though  Blakesley  v.  SmaUwood^  8  Q.  B.  538,  16  Law  J.,  N.  S., 
Q.  S.  185,  seems  to  be  an  authority  to  the  contrary.  There,  a  declara- 
tion in  assumpsit  contained  counts  for  goods  sold,  and  on  an  account 
stated  between  the  plaintiff  and  B.,  and  a  count  on  an  account  stated 
between  the  plaintiff  and  the  defendants,  as  executors  of  B.,  assigning 
a  general  breach :  the  defendant  pleaded,  to  the  whole  declaration,  a 
set-off  for  money  due  on  an  account  stated  between  the  plaintiff  and  B., 
payable  on  request,  and  remaining  unpaid  to  B.,  and  to  the  defendants, 
as  executors,  at  the  ^commencement  of  the  suit :  the  plaintiff  p^^i  o 
replied,  as  to  parcel  of  the  causes  of  set-off,  the  statute  of  limi-  ^ 
tations,  and,  as  to  the  residue,  that  the  plaintiff  was  not  indebted  to  B., 
nor  is  indebted  to  the  defendants  as  executors,  concluding  with  a  veri- 
fication :  and  it  wds  held,  on  special  demurrer,  that  the  latter  part  of 
the  replication  was  bad,  and  that  it  should  have  concluded  to  the  country. 
The  learned  serjeant  further  contended  that  the  replication  was  not 
obnoxious  to  the  charge  of  duplicity,  the  whole  forming  but  one  entire 
answer  to  the  plea ;  and  that,  at  all  events,  all  objections  thereto  that 
were  curable  by  pleading  over,  were  cured  by  the  issue  joined  at  the 
conclusion  of  the  rejoinder.  Upon  the  former  argument,(a)  the  court 
decided  that  the  defendant  could  not  retain  his  demurrer  to  the  whole 
replication,  in  conjunction  with  an  issue  taken  upon  part  of  the  same 
replication ;  and  directed  that  he  should  either  confine  his  demurrer  to 
the  first  part  of  the  replication,  or  strike  out  the  issue  taken  upon  the 
second  part  of  the  replication.  He  has  done  neither  the  one  nor  the 
other,  and  the  record  still  exhibits  the  somewhat  unusual  spectacle  of  a 
demurrer  and  an  issue  upon  the  same  matters.  It  is  impossible  that 
there  can  be  judgment  for  the  defendant  upon  this  record.  There  must 
be  either  judgment  for  the  plaintiff,  or  an  award  of  repleader.  He  re- 
ferred to  Parker  v.  Atfeildy  1  Salk.  812,  Sir  W.  Jones,  91,  the  note  to 
Sdneoek  v.  Prawdj  1  Wms.  Saund.  883,  (7) ;  Gomyn's  Digest,  tit.  Plead" 

(a)  Port,  224  (6). 
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«r,  (2  D.  9) ;  Campion  v.  BenUey^  1  Esp.  N.  P.  G.  848 ;  Fairikome  r. 
Donald,  13  M.  &  W.  424 ;  VMan  v.  Jenhim,  8  Ad.  &  E.  741,  5  N. 
&  M.  14 ;  Salomons  t.  Xyon,  1  East,  369 ;  and  JbAn  De  Ptiseto's  co^e, 
M.  21,  H.  7,  fo.  80,  pi.  10. 

"^2131  *  '^"  JonA%,  (the  next  day,)  in  reply,  insisted,  upon  the  avtho- 
^  rity  of  BriMcoo  v.  JKH,  10  M.  k  W.  735,  that  the  replication 
was  bad  for  not  tendering  an  issue  as  to  the  equality  of  the  debt  alleged 
to  be  due  to  the  plaintiflf  with  that  due /rotn  him.  The  point  of  equality 
is  neither  confessed  nor  avoided.  [Wilde,  G.  J.  Does  not  modo  el 
forma  meet  that  ?  Maule,  J.  By  replying  that  he  is  not  indebted  in 
the  residue,  the  plaintiff  says,  in  effect,  that  he  never  was  so  indebted  as 
stated  in  the  plea.  It  is  the  negative  of  what  is  alleged.  Still,  I  think 
the  replication  should  have  concluded  with  a  verification  of  the  whole, 
y.  Williams.  Suppose  the  plea  had  set  off  a  judgment  debt,  and  a 
simple-contract  debt  barred  by  the  statute  of  limitations ;  must  not  the 
plaintiff  have  replied  nul  tiel  record  to  part,  and  the  statute  as  to  the 
remainder  ?]  Assuming  that  the  statute  of  limitations  may  be  replied 
to  a  plea  of  set-off,  it  does  not  follow  that  a  discharge  of  the  plaintiff 
under  the  insolvent  debtors  act  may.  The  statute  of  limitations  bars 
the  right  of  action,  whereas  this  statute  merely  gives  a  plea :  Remington 
V.  Stevens^  2  Stra.  1271.  Upon  this  very  statute,  it  has  been  decided 
that  the  remedy  by  distress  is  not  taken  away ;  and,  however  plausible 
the  distinction  set  up  on  the  other  side  may  be,  it  is  one  not  recognised 
by  the  act,  which  is  entirely  silent  upon  the  point.  The  91st  section 
of  the  1  &  2  Vict.  c.  110,  evidently  contemplated  the  case  of  a  plea 
only,  and  not  of  a  replication  ;  and,  at  all  events,  if  good  in  substance, 
the  replication  here  is  bad  in  form,  for  the  causes  specially  assigned. 
It  would  have  been  more  advantageous  to  the  plaintiff  to  have  replied 
the  special  matter,  as  he  might  thereby  have  narrowed  his  proof  at  the 
trial.  Our.  adv.  vuU. 

♦2141        *WiLDE,  G.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  action  the  plaintiff  declares  in  debt  for  the  price  and 
value  of  work  done  and  materials  provided ;  and  also  for  interest;  and 
for  money  due  upon  an  account  stated. 

The  case  comes  before  the  court  upon  a  demurrer  to  the  plaintiff's 
replication  to  the  defendant's  second  plea,  which  is  a  plea  of  set-off  of 
money  <<  equal  to  the  amount  of  all  the  debts  in  the  declaration  men- 
tioned, and  all  damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
payment thereof,"  except  as  to  10/.,  for  work  and  labour  as  a  surgeon 
and  apothecary,  and  for  medicines  and  other  necessary  things  found, 
provided,  and  administered  by  the  defendant  for  the  plaintiff,  and  for 
good  sold  and  delivered,  and  for  money  found  due  upon  an  account 
stated. 

To  that  plea  the  plaintiff  has  replied,  that,  after  the  sum  of  802.  12«» 
6df.,  parcel  of  the  sum  of  money  stated  to  be  due  and  owbg  from  the 
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plaintiff  to  the  defendant,  had  become  dae  and  owing,  to  wit,  on  the 
day  named  in  the  declaration,  bj  a  certain  order  then  made  by  the 
court  for  the  relief  of  insolyent  debtors,  held  at  the  court-house  in  Por- 
tugal Street,  Lincoln's  Inn  Fields,  in  the  county  of  Middlesex,  the 
plaintiff,  then  being  an  insolyent  debtor  in  actual  custody,  and  a  pri- 
soner in  the  debtors'  prison  for  London  and  Middlesex,  in  the  city  of 
London,  was  duly  discharged,  according  to  a  certain  act  of  parliament 
made  and  passed  in  a  certain  session  of  parliament,  &c.,  &c. — 1  &  2 
Vict.  c.  110, — of  and  from  the  said  sum  of  30/.  12«.  6(2.,  parcel,  &c. ; 
with  thiSj  that  the  said  order  and  discharge  still  remain  in  full  force — 
verification. 

To  this  replication  the  defendant  has  specially  demurred,  assigning 
sereral  causes  of  demurrer,  and  amongst  others,  that  the  replication 
does  not  show  how  or  in  what  manner  the  plaintiff  was  discharged  from 
the  *said  sum  of  802.  12s.  6d.y  or  that  the  plaintiff  was  in  any  r^oiA 
manner  entitled  to  relief  under  or  by  virtue  of  the  said  act  of 
parliament,  or  that  the  plaintiff  had  in  any  manner  complied  with  the 
provisions  of  the  said  act,  or  that  the  plaintiff  had  given  the  proper  no- 
tices required  by  the  said  act,  or  that  the  plaintiff  had  inserted  the  said 
sum  of  S0{.  12s.  6d,j  or  any  sufficient  description  thereof,  or  of  his  debts 
due  and  owing  to  the  defendant,  in  his  schedule  as  such  insolvent 
debtor.(a) 

Upon  the  argument,  the  several  grounds  of  the  special  demurrer  were 
discussed ;  and  the  defendant  also  insisted,  as  matter  of  general  demur- 
rer, that  the  replication  was  bad  in  substance,  inasmuch  as  the  discharge 
of  the  plaintiff  under  the  insolvent  debtors  act  had  not  the  effect  of  ex- 
tinguishing the  debts  then  owing  by  him,  so  as  to  prevent  their  being 
available  by  way  of  set-off;  but  that  the  benefit  to  which  the  plaintiff 
was  entitled,  under  the  act  of  parliament,  and  the  order  of  adjudication 
and  discharge,  set  out  in  the  replication,  was,  his  discharge  from  pri- 
son, and  the  protection  of  his  person  from  future  arrest,  and  the  protec- 
tion of  his  after-acquired  property  from  liability  to  seizure  under  writs 
of  execution  founded  upon  judgments  upon  debts  owing  before  the  order 
of  discharge :  and  it  was  contended,  that,  notwithstanding  such  order 
of  discharge,  the  creditors  may  avail  themselves  of  any  legal  mode  or 
remedy  to  obtain  satisfaction  of  their  debts,  not  expressly  taken  away 
or  prohibited  by  the  statute :  and,  especially,  that  such  debts  may  be 
pleaded  by  way  of  set-off  in  any  action  brought  to  recover  any  demand 
which,  subsequently  to  the  discharge,  may  have  accrued  due  to  the  in* 
solvent  from  the  creditor. 

As  the  court  is  of  opinion  that  the  replication  is  bad,  upon  the  ground 
urged  in  the  demurrer,  that  it  does  not  set  out  the  several  matters  ne* 
cessary  to  show  that  the  "^plaintiff  was  entitled  to  his  discharge  r^oi  g 
under  the  statute,  and  that  he  had  duly  complied  with  the    '' 

(a)  The  letidue  of  the  veoord  (ante,  306,  7)  is  not  notioed. 
VOL.  IV.  19  N 
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requisitions  of  the  statute,  it  will  only  be  necessary  to  advert  to  tliat 
cause  of  demurrer,  and  to  the  objection  taken  to  the  replication  in  point 
of  substance, — that  is,  that  the  effect  of  a  discharge  under  the  statute 
does  not  extinguish  the  debts  owing  by  the  insolvent,  or  discharge  the 
insolvent  from  his  debts,  in  any  sense  which  precludes  the  defendant 
from  pleading  a  set-off  in  respect  of  the  debt  due  to  him  from  the  plain- 
tiff before  his  discharge. 

The  effect  of  the  discharge  under  the  insolvent  act  depends  upon  the 
construction  of  sections  75,  87,  90,  and  91. 

By  sect,  75,  it  is  enacted,  that,  after  the  examination  of  the  prisoner, 
as  in  the  act  directed,  it  shall  be  lawful  for  the  court, — upon  the  pri- 
soner's swearing  to  the  truth  of  his  schedule,  and  executing  the  warrant 
of  attorney  therein  mentioned, — ^to  adjudge  that  the  prisoner  shall  be 
discharged,  and  entitled  to  the  benefit  of  the  act,  as  to  the  several  debts 
and  sums  of  money  due  or  claimed  to  be  due  to  the  persons  claiming  to 
be  creditors,  and  other  persons  mentioned  in  the  section,  at  the  time  of 
the  making  the  vesting  order  before  referred  to  in  the  act.  This  section 
does  not  give  a  discharge  from  the  debts,  or  state  what  the  benefits  are 
to  which  the  debtor  is  to  be  entitled. 

The  87th  section  enacts,  that,  before  any  adjudication  shall  be  made 
with  respect  to  the  prisoner,  he  shall  be  required  to  execute  a  warrant 
of  attorney  to  the  assignee,  for  the  amount  of  the  debts  in  the  schedule ; 
and  that,  if,  at  any  time  thereafter,  it  shall  appear  to  the  satisfaction 
of  the  court  that  such  prisoner  shall  be  of  ability  to  pay  his  debts,  or 
any  part  thereof,  or  that  he  has  died  leaving  assets,  the  court  may  per- 
mit execution  upon  such  judgment  to  be  taken  out  for  such  sum  of  mo- 
4cQi  irn  ney,  as,  under  all  the  circumstances  of  the  case,  the  court  ^sball 
order, — such  sum  to  be  distributed  ratably  among  the  creditors, 
as  directed  by  the  act ;  and  that  such  further  proceedings  may  be  had 
upon  such  judgment  as  to  the  court  shall  seem  fit,  until  the  whole  of  the 
debts,  and  costs,  shall  be  paid  and  satisfied. 

By  sect.  90,  it  is  enacted,  that  no  person  who  shall  have  been  ad- 
judged entitled  to  the  benefit  of  the  act,  shall  be  imprisoned  upon  such 
judgment,  or  with  respect  to  any  debt  or  sum  of  money,  or  costs,  with 
respect  to  which  such  persons  shall  have  become  so  entitled,  or  for  or 
by  reason  of  any  judgment,  order,  or  decree  for  payment  oif  the  same ; 
but  that,  upon  every  such  arrest  or  detainer  on  any  such  judgment,  or 
for  or  by  reason  of  any  such  debt,  judgment,  order  or  decree  for  pay- 
ment of  the  same,  the  insolvent  is  to  be  discharged  by  any  judge  of  the 
court  out  of  which  the  process  may  issue. 

By  sect.  91,  it  is  enacted,  that  no  writ  of  fieri  facias  or  elegit  shall 
issue  on  any  judgment  obtained  against  a  prisoner  who  shall  have  so 
become  entitled  to  the  benefit  of  the  act,  for  any  debt  or  sum  of  money 
in  respeet  to  which  the  person  shall  have  become  so  entitled,  except 
upon  the  judgment  entered  up  under  the  act;  and  that,  if  any  suit  or 
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action  Bhall  be  brought,  or  BcirefacioB  issued,  for  anjsnch  debt  or  sum 
of  monej,  or  upon  any  new  contract  or  security  for  the  payment  there- 
of, or  upon  any  judgment  obtained  against,  or  acknowledged  by,  such  per- 
son, it  shall  be  lawful  for  such  person,  his  heirs,  executors,  or  adminb- 
trators,  to  plead,  generally,  that  such  person  was  duly  discharged 
according  to  the  act,  by  the  order  of  adjudication  made  in  that  behalf, 
and  that  such  order  remains  in  force,  without  pleading  any  other  matter 
specially;  whereto  the  plaintiffs  may  reply  generally,  or  reply  any 
matter  which  may  show  that  the  defendant  was  not  entitled  to  the 
benefit  of  the  act,  or  was  not  duly  discharged  under  the  same. 

*Such  are  the  sections  relating  to  the  discharge  of  the  ri^n-io 
debtor.  *• 

Some  ambiguity  arises  in  regard  to  the  extent  of  the  benefit  which 
the  statute  intended  to  afford  to  the  insolvent  debtor.  It  is  limited,  in 
terms,  to  a  discharge  from  prison,  to  being  exempted  from  any  action 
in  respect  of  any  antecedent  debt  or  judgment,  and  to  the  protection 
of  goods  of  the  debtor  from  the  process  of  execution  in  respect  of  such 
former  debts.  But  it  is  to  be  observed,  that,  before  the  debtor  is 
entitled  to  his  discharge,  he  is  required  to  give  a  judgment  to  the 
assignee  of  the  court;  so  that  a  judgment  is,  in  effect,  obtained  for  the 
benefit  of  every  creditor,  for  his  debt. 

It  would  appear  to  be  somewhat  severe  to  leave  the  creditors  indi- 
vidually in  possession  of  remedies  against  the  future  effects  of  the  insol- 
vent, and  to  leave  the  insolvent  exposed  to  the  fullest  remedy  against 
both  his  person  and  effects  under  the  judgment,  in  addition.  Further, 
this  judgment  so  given  is  under  the  control  of  the  court,  and  can  only 
be  made  available  for  the  general  benefit  of  the  creditors,  by  distribution ; 
and  the  debtor  can  only  be  coerced,  under  the  judgment,  to  the  extent 
of  his  ability  to  pay,  established  to  the  satisfaction  of  the  court,  from 
time  to  time. 

It  will  be  observed,  further,  both  the  insolvent's  person  and  his  future 
effects  are  protected  against  actions  and  judgments  in  respect  of  the 
scheduled  debts, — ^whether  such  judgments  are  obtained  before  or  after 
the  discharge, — and  also  against  both  actions  and  judgments  founded 
upon  new  contracts  relating  to  the  scheduled  debts;  and  the  insolvent 
is  entitled  to  plead  his  discharge,  in  a  general  form,  in  bar  of  any  such 
auction. 

It  appears,  therefore,  that,  although  the  debt  is  not,  in  terms,  extin- 
guished, or  the  insolvent  discharged  therefrom,  yet  laborious  care  has 
been  taken  to  exclude  and  bar  all  means  by  which  the  debtor,  who  has 
given  *up  the  whole  of  his  property,  could,  in  respect  of  his  r^o-io 
former  debts,  be  in  any  way  coerced  by  the  creditors  individu-  *- 
ally,  or  his  future  effects  in  any  way  made  liable,  to  the  payment  of  the 
scheduled  debts. 

The  reasons  are  obvious  for  not  extinguishing  the  debt;  such  as,  to 
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preserve  liens  and  remedies  agunst  sureties,  and  also  to  enable  the 
creditors  to  set  off  their  debts  against  cross-demands(a)  on  the  part  of 
the  insolvent  debtor:  but  it  is  not  obvions  why  so  much  care  shonld 
he  taken  to  exclude  the  remedies  expressly  mentioned  in  the  act,  and 
all  apparent  means  of  creditors  obtaining  preferences,  and  that  others 
should  be  left  open  to  the  creditor,  by  which  the  apparent  general 
intention  of  the  statute  might  be  defeated,  that  is,  the  protection  of  the 
insolvent's  future  property,  and  the  exclusion  of  individual  preference 
out  of  the  insolvent's  future  effects.  It  must,  however,  be  admitted,  as 
before  stated,  that  the  debt  is  not  extinguished,  nor  is  the  insolvent,  in 
terms,  discharged  from  it ;  and,  accordingly,  it  has  been  held  that  the 
insolvent's  future  effects  may  be  distrained  for  rent  which  accrued  due 
prior  to  the  discharge.  But,  although  the  insolvent  is  not  expressly 
discharged  from  his  debts,  or  protected  against  every  possible  mode  by 
which  payment  or  satisfaction  may  be  obtained,  it  remains  to  be  con- 
sidered whether  the  debt  referred  to  in  the  plea  can  be  made  available 
by  way  of  set-off. 

Upon  this  question,  it  is  necessary  to  advert  to  the  statute  by  which 
the  right  to  set-off  is  given,  and  the  decisions  upon  it.  The  statute  is 
the  2  G.  2,  c.  22,  s.  13.  It  is  enacted  in  that  section,  "that,  where 
there  are  mutual  debts  between  the  plaintiff  and  the  defendant,  or,  if 
either  party  sue  or  be  sued  as  executor  or  administrator,  where  there 
are  mutual  debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other;  and  such  matter  may  be  given  in 
*Q9m  *®^<J6^ce  upon  the  general  issue,  or  pleaded  in  bar,  as  the  na- 
-'  ture  of  the  case  may  require ;  so  as,  at  the  time  of  his  pleading 
the  general  issue,  where  any  such  debt  of  the  plaintiff,  his  testator  or 
intestate,  is  intended  to  be  insisted  upon  in  evidence,  notice  shall  be 
given  of  the  particular  sum  or  debt  so  intended  to  be  insisted  upon,  and 
upon  what  account  it  became  due,  or  otherwise  such  matter  shall  not  be 
allowed  in  cA^idence  under  such  general  issue." 

The  judicial  construction  of  this  section  has  been,  that  no  debts  can 
be  used  by  way  of  set-off  under  this  statute,  except  such  as  are  recover- 
able hj  action;  and  it  has  accordingly  been  held  that  the  statute  of 
limitations  may  be  replied  to  a  plea  of  set-off. 

It  is  clear  that  the  debt  pleaded  by  way  of  set-off  in  this  case  could 
not  have  been  recovered  by  action,  inasmuch  as,  by  the  91st  section  of 
the  1  &  2  Vict.  c.  110,  the  order  or  adjudication  of  discharge  might 
hare  been  pleaded  in  bar  to  any  such  action :  and,  for  some  purposes, 
the  plea  of  set-off  has  been  considered  in  the  nature  of,  or  as  analogous 
to,  a  declaration.  In  Chappie  v.  Durstoriy  1  C.  &  J.  1,  it  was  held,  that, 
to  a  plea  of  set-off,  the  statute  of  limitations  must  be  specially  replied : 
and  it  was  stated  in  the  judgment,  that  a  plea  of  set-off  has  ever  been 
considered  in  the  nature  of  a  cross-declaration.     And  in  JFord  v.  jDom- 

(a)  q.  d,  cross-demands  accruing  befort  the  iDSolYency. 
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^&rdf  15  Law  J.,  N.  S.,  Q.  B.  172,  Pattbson,  J.,  adopts  the  case  of 
Ohapple  V.  Durstan. 

It  seems  to  us,  therefore,  that,  as  the  debt  sought  to  be  set-off  by  this 
plea,  is  not,  under  the  existing  circumstances,  a  debt  for  which  the 
defendant  could  have  maintained  an  action,  it  cannot  be  availably  used 
by  way  of  set-off;  and  that  the  order  and  adjudication  of  discharge 
would  be  a  legal  answer  to  the  plea,  if  properly  replied. 

^It  only  remains,  therefore,  to  be  considered,  whether  the    r^inni 
replication  can  be  sustained  against  the  objections  in  point  of    *- 
form  which  have  been  urged  against  it :  and  we  are  of  opinion  that  the 
replication  cannot  be  supported,  in  the  general  form  in  which  it  has 
been  pleaded. 

It  is  admitted,  that,  unless  it  can  be  supported  under  some  express  or 
implied  authority  to  be  derived  from  the  statute,  it  is  a  bad  replication 
at  the  common  law  and  under  the  general  rules  of  pleading. 

In  support  of  the  demurrer,  it  was  urged,  that,  as  the  statute  gives 
authority  to  plead  the  order  generally  only  in  a  given  designated  in- 
stance, the  authority  so  to  plead  cannot  be  extended,  and  applied  to 
other  cases  than  that  pointed  out  by  the  statute ;  that  the  power  to 
plead  generally  is  given  to  a  defendant  in  answer  to  a  declaration ;  and 
that  no  direct  authority  has  been  produced  to  warrant  or  sanction  the 
position  that  a  general  form  of  plea  given  in  one  instance  may  be 
adopted  in  all  other  cases  which  are  supposed  to  be  within  the  principle 
or  reason  which  induced  the  power  in  question  to  be  granted. 

On  the  part  of  the  plaintiff  it  was  contended,  that,  the  general  form 
of  plea  being  given  to  an  insolvent  to  protect  him  from  being  charged 
in  respect  of  the  debts  from  which  he  has  been  discharged,  all  the  reason 
for  giving  the  general  plea  equally  applies  to  a  replication  in  answer  to 
a  plea,  by  which  it  is  sought  to  do  that  which  the  legislature  intended 
to  prevent  from  being  done,  by  giving  the  general  plea:  and  Chappie 
v.  Durtton  and  Ford  v.  Damford  were  cited ;  in  the  latter,  of  which 
Pattbson,  J.,  is  reported  in  his  judgment  to  have  said,  that,  although 
the  discharge  under  the  act  of  parliament  in  question  must  be  specially 
replied,  when  it  is  sought  to  be  used  by  way  of  answer  to  a  plea  of  set- 
off, yet  that  the  decision  of  the  court  did  <<not  go  the  length  of  estab- 
lishing that  it  is  necessary,  in  the  case  of  replying  '^'a  discharge  r^noo 
under  the  insolvent  act  to  a  plea  of  set-off,  to  set  out  all  the  ^ 
proceedings  under  the  insolvent  act.  On  the  contrary,  if  the  decision 
in  Chappie  v.  Duret&n  amounts  to  a  decision  that  a  plea  of  set-off  is  a 
cross-declaration,,  then  it  may  be  that  the  replication  to  such  a  plea 
might  be  in  the  form  which  the  act  gives  as  the  form  of  a  plea  to  a 
declaration.'* 

We  have  considered  this  suggestion,  with  all  the  deference  which  the 
court  would  ever  be  disposed  to  extend  to  the  intimation  of  an  opinion 
lij  that  learned  judge :  but,  as  it  is  a  mere  intimation  of  opinion,  and 
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not  a  decision  by  him,  and  as  no  authority  accompanies  the  intimation, 
we  are  not  satisfied  that  such  a  replication  as  that  suggested  can  be 
sustained. 

It  may  be  correct,  for  some  purposes,  tc  consider  the  plea  of  seiK>ff 
as  a  declaration :  but  we  do  not  feel  ourselves  called  upon,  or  warranted 
in  saying  that  the  analogy  exists  for  all  purposes.  The  matter  of  set- 
off may  require  to  be  disclosed  by  the  plea,  so  as  to  show  that  the  debt 
sought  to  be  set  off  is  such  as  would  form  a  cause  of  action  in  a  declara- 
tion ;  but  it  does  not  follow  that  the  rules  which  would  govern  the 
pleadings  subsequent  to  a  declaration,  regulate  those  which  might  follow 
a  plea  of  set-off. 

It  would  be  difficult  successfully  to  contend  that  a  plaintiff  may  reply 
as  many  different  matters  to  a  plea  of  set-off  as  may  be  pleaded  to  a 
declaration  for  the  same  matters  as  those  contained  in  the  plea.(a)  It 
♦99^1  is  '''clear  that  that  part  of  the  statute  which  gives  a  general  form 
■^  of  plea,  did  not  contemplate  a  replication ;  and  that,  however 
inconsistent  with  the  general  provisions  of  the  act  it  would  be  to  allow 
a  scheduled  debt  to  be  set-off,  yet  the  statute  does  not  provide  for  the 
case;  and  we  are  not  aware  of  any  admitted  principle,  or  decision,  which 
will  sanction  the  court  in  supplying  the  omission.(i) 

The  bankrupt  act  of  5  G.  2,  c.  80,  s.  5,  gives  a  general  plea  to  the 
bankrupt  in  certain  cases ;  and  bankrupts  have  often  found  it  necessary 
to  set  up  their  certificates  by  way  of  answer  to  actions  brought  against 
them,  not  falling  within  the  terms  of  the  act;  but,  except  in  the  cases 
in  which  the  general  plea  is  expressly  given,  it  has  been  the  practice  to 
plead  the  bankruptcy  specially,  by  setting  out  the  essential  parts  of  it;(c) 
and  no  case  has  been  cited  in  which  it  has  been  even  attempted, 
much  less  sanction  allowed,  to  use  the  general  plea  in  other  cases  than 
those  in  which  it  is  expressly  given ;  and  the  language  of  the  statute  is 
clear  and  express  as  applied  to  the  plea. 

In  the  absence,  therefore,  of  any  decision  which  warrants  such  a 

(a)  The  4  Ann.  c.  16,  s.  2,  limits  the  power  of  plamtiffi  to  set  up  double  answers  to  the 
single  action  of  replevin. 

In  framing  the  statutes  of  set-off,  the  legislature  does  not  appear  to  have  had  the  4  Amu 
c.  10,  under  its  consideration:  and  those  statutes  leave  a  party  against  whom  a  demand  is 
sought  to  be  enforced  by  way  of  set-off,  without  the  protection  to  which  the  8%tute  of  Anne 
had  declared  that  he  is  entitled,  when  sued  as  a  defendant.  Here,  if  Francis  had  been  sued 
by  Dodsworth,  he  might  have  pleaded  wm  aaumptit^  non  atntmpnt  infra  $ex  oitnot,  a  set-olT 
and  the  general  statutory  plea  of  insolvency ;  and  he  would,  in  all  probability,  have  obtained 
a  verdict,  establishing  each  of  these  defences,— the  demand  consisting  of  a  disputed  account 
running  over  a  period  of  twelve  years.  But,  in  this  action,  he  was  put  to  his  election.  Had 
the  right  to  plead  double  been  a  right  existing  at  common  law,  as  in  the  case  of  the  crown, 
tlie  same  right  would,  no  doubt,  have  attached  to  repHcatwns  to  pleas  of  set-ofij  upon  the 
general  principle — ubi  eadem  at  ratit^  idem  estjuM. 

(6)  QtMBT,  whether  any  argument  founded  upon  this  omission  would  not  have  been 
applicable  to  the  substance,  as  well  as  to  the  form,  of  the  replication. 

(c)  The  plea  of  bankruptcy  is  a  form  of  words  to  which  the  legislature  has  given  tn 
operation  wu:>''y  different  from  that  which  the  words  themselves  import  Quv/c,  whether 
to  have  extended  tliis  statutory  effect  to  cases  not  provided  for  by  the  act  of  5  6.  2  would 
nck  nave  been  an  exercising  of  a  power  of  UgitlaHim, 
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course  of  pleading,  we  are  of  opinion  that  "^the  replication  is  r^ionj^ 
bad,  and  that  the  demurrer  must  be  allowed,  (a)  ^ 

Other  objections  have  been  urged  to  the  form  of  the  replication,  to 
which  it  is  not  necessary  to  advert,  as  the  judgment  must  be  for  the 
defendant,  upon  the  objection  already  stated. 

As  the  court  consider  that  the  order  of  adjudication  of  discharge 
under  the  insolvent  debtors'  act  furnishes  a  substantial  answer  to  the 
plea  of  set-off,  and  that  the  objection  urged  to  the  replication  is  one  of 
form,  we  think  the  plaintiff  ought  to  be  allowed  to  amend,  if  he  thinks 
fit,  upon  payment  of  costs.  Rule  accordingly.  (5) 

(a)  Vide  1  M.  &  G.  202,  n. 

(6)  The  defendant  originally  demurred  to  tlie  whole  replication,  and  alto  joined  issue  upon 
that  part  of  the  replication  which  concluded  to  the  country.  A  rule  was  obtained,  in  Trinity 
tenn,  1846,  calling  upon  the  defendant,  in  the  alternative,  either  to  strike  out  his  joinder  in 
ir»ue,  or  to  restrict  his  demurrer  to  the  first  part  of  the  replication, — ^the  part  on  which  issue 
was  not  taken.  The  plaintiff  having,  through  poverty,  suifered  a  terra  to  elapse  before  he 
made  this  application,  it  was  contended  that  he  came  too  late.  It  was  answered,  that  the 
defect  was  one  of  which  the  judges  were  themselves  bound,  ex  ijfficio^  to  require  the  correction, 
whenever  such  an  abuse  should  be  brought  under  their  notice.  This  view  was  adopted  by 
the  court,  and  the  rule  was,  in  the  same  term,  made  absolute, — to  restrict  tlie  defendant's 
demurrer  to  the  first  part  of  the  replication, — the  defendant  having  elected  to  retain  his 
joinder  in  issue:  but  on  the  ground  of  the  delay  which  had  occurred,  the  court  refused  to 
^ire  tlie  plaintifi*  his  costs.  Notwithstanding  the  terms  in  which  the  rule  had  been  made 
absolute,  the  defendant,  in  that  which  was  delivered  under  the  rule  as  his  amended  assign* 
inent  of  causes  of  demurrer  (suprii,  204,)  retained  objections  which  went  to  the  wfu^  repli' 
canon ;  and  it  was  upon  those  very  objections  that  the  judgment  of  tlie  court  ultimately  pro* 
Deeded.  There  is  nothing,  however,  upon  the  face  of  the  judgment  pronounced  which  in- 
dicates in  any  way  that  it  was  the  intention  of  the  court  to  revoke  its  former  judgment. 

The  plaintifif  being  tmable  to  continue  this  somewhat  expensive  contest,  the  action  was 
abaxtdoned. 


SNl)  OF  HILAK7  YAOATIOV. 


CASES 

ARGUED  AND  DETERBflNED 

COURT  OF  COMMON  PLEAS, 

IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  tusnally  sat  in  banco  in  this  term,  were, 

WiLDB,  C,  J.  CRBSSWELL,  J. 

CoLTMAN,  J.  V.  Williams,  J. 


The  following  notice  was,  in  this  term,  read  in  court,  and  stuck  up  at 
the  judges'  chambers : — 

Co9t8  of  attendance  of  counsel  at  chambers, 

<(  The  costs  of  the  attendance  of  counsel  before  a  judge  at  chambers, 
will  in  no  case  be  allowed  in  future,  unless  the  judge  shall  certify  their 
allowance. 

«  Apra  16,  1847." 

♦226]    *In  the  Matter  of  G.  P.  ANDREWS,  a  Prisoner.    April  15. 

This  coart  has  no  power  to  discharge  upon  a  habeoi  a  prisoner  from  custody  under  process 
of  the  Court  of  Chancery,  and  cannot  entertain  any  question  as  to  the  irregularity  of  such 
process. 

Qy  the  10th  of  March,  1829,  Mr.  Andrews  (a)  filed  a  bill  in  Chan- 
eery  against  Walton  and  others,  which  was  on  the  10th  of  June,  1831, 
dismissed  by  the  Vice-Chancellor,  with  costs.  The  costs  were  afterwards 
taxed  at  1072.  19«.  2d.  An  appeal  against  the  Vice-Ghancellor's  de- 
cree was,  on  the  81st  of  December,  1832,  dismissed  by  the  Lord  Chan- 
cellor, with  costs.   On  the  14th  of  January,  1838,  whilst  returning  from 

(a)  Tide  jMmu  v.Po&ficr,  4  E&  Aid.  290. 


4  Manning^  Granger,  &  Scott.  226 

an  attendance  on  the  registrar  to  settle  the  Chancellor's  decree,  An- 
drews was  arrested  upon  process  of  contempt,  for  non-payment  of  107Z. 
19«.  2d.  costs ;  which  process  was  tested  on  the  12th,  and  returnable 
immediately,  and  directed  to  the  sheriff  of  Middlesex.  Another  writ, 
in  the  same  form,  and  tested  on  the  same  day,  was  issued  against  him 
for  the  same  caase,  directed  to  the  sheriffs  of  London.  On  the  16th) 
Andrews  was  discharged  from  custody,  by  the  direction  of  the  party 
who  had  so  caused  him  to  be  arrested;  and,  on  the  11th  of  March,  he 
was  again  arrested  for  the  same  sum  of  107Z.  19«.  2d.,  under  a  second 
writ  of  attachment  issued  by  the  same  party  in.^  London,  tested  the 
14th  of  February. 

Having  unsuccessfully  moved  the  Vice-Chancellor,  and  (by  appeal) 
the  Lord  Chancellor,  and  the  House  of  Lords,  for  his  (lischai:ge  from 
custody  under  the  last-mentioned  process,  on  the  ground  that,  by  the 
practice  of  the  court,  a  writ  of  attachment  returnable  immediately,  if 
unexecuted,  is  in  force  only  until  the  end  of  the  term  following  that  in 
which  it  is  tested,  and  that  it  is  irregular  to  have  two  concurrent  writs 
of  attachment  into  the  same  county  for  the  same  cause, 

*  Andrews^  in  person,  being  brought  up  by  habecu  eorp\AB^  r*227 
now  applied  to  this  court  to  discharge  him  from  the  alleged  ^ 
illegal  detention.  At  common  law,  it  is  perfectly  clear  that  a  defendant 
cannot  be  taken  in  execution  twice  for  the  same  demand.  In  Bacon's 
Abridgment  (a)  it  is  said,  that,  «if  a  man  in  execution  upon  a  judgment 
for  debt  or  damages,  be  delivered  out  of  execution  by  the  sheriff  or 
jailor  who  hath  him  in  execution,  with  the  assent  of  him  at  whose  suit 
he  is  in  execution,  and  after,  by  colour  of  this  judgment,  he  takes  him 
again,  and  puts  him  in  prison,  an  auditd  quereld  lies  upon  this  matter, 
and  thereupon  he  shall  be  delivered."  An  attachment  for  non-payment 
of  costs  is  in  the  nature  of  an  execution :  Bartram  v.  Dannetty  5  Yin. 
Abr.  tit.  "  Contempt^**  pi.  10,  p.  451 ;  Benn  v.  Denn  d.  Mortimer^ 
Barnes,  180 ;  Rex  v.  Stokes,  Cowp.  186 ;  Bonafatu  v.  Schoole,  4  T.  R. 
316 ;  Phelips  v,  BarreU,  4  Price,  23  ;(6)  Blower  v.  HollUj  1 C.  &  M.  393 ; 
Hullock  on  Costs,  2d  edit.,  p.  652  :  and  a  defendant  who  has  been  dis- 
charged from  execution,  by  the  plaintiff's  consent,  cannot  be  taken  a 
second  time  on  the  same  judgment — Jaques  v.  Withy ^  1  T.  R.  557 ; 
Clixrk  V.  Clement,  6  T.  R.  625 ;  Tanner  v.  Hague,  7  T.  R.  420 ;  even 
though  he  was  discharged  the  first  time  upon  an  express  undertaking 
that  he  should  be  liable  to  be  taken  in  execution  again,  if  he  failed  to 
comply  with  the  terms  agreed  on  :  Blackburn  v.  Stupart,  2  East,  243 ; 
Da  Costa  v.  Davies,  1  B.  &  P.  242. 


(a)  Tit  *^JhM&  querdd;*  6th  k  7tb  edit,  Vol  I.  p.  310 ;  oidng  Wdby  ▼.  Jndnw$j  1  RoU 
AJbr.  307. 

(6)  But  in  LnoiM  ▼.  Morlani^  2  B.  &  Aid.  56,  it  was  held  that,  in  the  King^s  Bench,  an  ar 
iBchmcnt  for  non-payment  of  cosu  is  in  the  nature  of  mum  pcocesa.  And  gee  Plwnmtr  v 
&cMgf .  6  Price,  J  30. 
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Mqff\  *CoLT^ANy  J.(a)  This  court  has  no  power  to  enter  uite  ah 
inquiry  as  to  the  regularity  of  process  issuing  out  of  tho  Oiurt 
of  Chancery. 

Crbsswell,  J.  The  Court  of  Chancery  had  undoubted  authoiity  to 
issue  the  writ :  and  it  is  equally  beyond  a  doubt  that  we  have  no  autho- 
rity to  inquire  whether  it  has  issued  regularly  or  not. 

Y.  Williams,  J.  concurring,  The  prisoner  was  reman  ded.(() 

(a)  Wilde,  C.  J^  was  absent 

(6)  And  see  Stanford  v.  Bobinton,  3  M.  &  G.  407,  S.  C.  per  nom.    In  re  JiAn  Stanford, 
4  Scott,  N.  R.  23. 


DUBOIS  v.  LOWTHER.    ApHll9. 

Upon  a  motion  fbr  a  distringas,  an  affidavit  stating  that  the  deponent  ^  explained  the  nature 

and  object  of  bis  visit,'*  is  insufficient. 

O'Brien  moved  for  a  distringas,  upon  an  affidavit  sufficient  in  all 
respects,  except,  that,  in  describing  what  had  passed  at  the  time  the 
calls  were  made,  the  statement  of  the  deponent  was  merely  that  he 
<<  explained  the  nature  and  object  of  his  visit." 

Wilde,  G.  J.  The  books  of  practice  give  a  form  of  affidavit  which 
it  IS  very  convenient,  and  saves  much  trouble,  to  adhere  to,  with  reason- 
able strictness.  This  affidavit  is  too  loose :  the  deponent  should  state 
distinctly  what  he  did  say.  Let  it  be  amended  in  this  respect,  and  re- 
sworn. 

The  amendment  having  been  made,  and  the  affidavit  re-sworn,  the 
rule  was  Granted. 


*229]  *WALKER  tr.  PILBEAM.    ApHl2Q. 

The  drawer  of  a  bill  of  exchange,  who  has  XMud  the  amount  to  an  endorsee  after  a/iot  in  bank- 
rnptcy  issued  against  the  acceptor,  may  sue  the  latter  upon  the  bill,  before  he  has  obtained 
his  certificate,  notwithstanding  the  endorsee  has  proved  under  the^Sol. 

A  FIAT  in  bankruptcy  having  issued  against  the  defendant,  one  Wilder, 
who  had  obtained  judgment  against  him  in  an  action  upon  a  bill  of 
exchange  of  which  he  (Wilder)  was  endorsee,  proved  his  demand  against 
the  defendant's  estate,  and  successfully  opposed  the  allowance  of  his 
certificate, — the  allowance  being  suspended  for  twelve  months.  The 
plaintiff,  the  drawer  of  the  bill,  afterwards  paid  the  amount  thereof,  and 
brought  another  action  upon  it. 

Pearson  now  moved  to  stay  the  proceedings,  on  the  ground  that  the 
proof  under  the  fiat  was  an  election  to  abandon  the  security.(a)    He 

(a)  Under  the  6  G.  4,  c.  16,  s.  99,  which  enacts  that  ^the  proving  or  claiming  a  debtimder 
a  commission  by  any  creditor,  shall  be  deemed  an  election  by  such  creditor  to  take  the  ^*"^fit 
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relied  on  Geikie  y.  Hewsan^  4  M.  &  6.  618,  5  Scott,  N.  R.  484.  There, 
pending  an  action  of  debt  by  A.  against  B.  as  acceptor  of  a  bill  for  6482. 
Is.  9d.y  and  for  1500/.,  for  goods  sold  and  delivered,  &c.,  A.  filed  an  affida* 
vit  in  the  court  of  bankruptcy,  under  the  1  &  2  Vict.  c.  110,  s.  8,  stating 
B.  to  be  indebted  to  A.  in  648/.  Is.  Qd.^  for  goods  sold  and  delivered, 
and  also  upon  a  bill  for  648/.  Is.  9(2.  Afterwards,  on  the  11th  of  February, 
B.,  with  G.  and  D.  as  his  securities,  gave  a  bond  to  A.  conditioned  for 
repayment  of  such  sum  as  should  be  recovered  in  the  action  for  the  al- 
lodged  debt,  or  for  the  render  of  B.  On  the  15th  of  March,  a  fiat  in 
bankruptcy  was  awarded  against  B.  On  the  2l8t  of  March,  A.  signed 
judgment  against  B.  for  1332/.  19«.  6d.  On  the  5th  of  April,  A.  proved 
under  the /at  for  864/.  12s.  9d.  being  the  amount  of  the  judgment  debt 
"^excluding  the  648/.  Is.  9d.  On  the  12th  of  April,  a  ea.  sa.  r^ooA 
against  B.  was  lodged  with  the  sheriff.  On  the  30th  of  May,  ^ 
A.  brought  an  action  against  G.  and  D.  on  the  bond :  and  it  was  held, 
that  the  proof  under  the  fiat  was  an  election  to  relinquish  the  action 
against  B.,  and  that  B.,  being  entitled  to  be  discharged  if  rendered, 
G.  k  D.  were  entitled  to  have  the  proceedings  stayed. 

Gresswell,  J.  The  drawer  does  not  derive  title  from  or  under  the 
endorsee.(a)  How,  then,  can  his  rights  be  altered  or  affected  by  the 
circumstance  of  the  endorsee  having  proved  his  demand  under  the  ficUf 
I  find  the  point  expressly  decided  in  Mead  v.  Braham,  8  M.  &  S.  91, 
where  it  was  held  that  the  drawer  of  a  bill  of  exchange,  who  had  paid 
the  amount  to  the  holder  after  a  commission  of  bankruptcy  issued  against 
the  acceptor,  might  sue  the  acceptor  before  he  had  obtained  his  certificate, 
and  arrest  him  upon  the  bill,  notwithstanding  the  holder  had  proved  the 
bill  under  the  commission.  It  was  there  insisted,  that,  by  the  49  G.  8, 
c.  121,  8.  8,(6)  the  plaintiff,  by  paying  the  bill,  stood  in  the  place  of  the 
creditor  who  had  proved,  and  became  entitled  to  the  dividends  under 
such  proof,  and,  therefore,  by  s.  14,  it  was  not  competent  to  him  to  main- 
tain any  action  against  *the  defendant  in  respect  of  it;  and  r^oq-i 
that,  as  the  defendant  would  have  been  discharged  had  he  ob-  *- 
tained  his  certificate,  the  proof  must  be  deemed  to  be  an  election.  But 
Lord  Ellenbobough  <<  inquired  if  there  were  any  words  in  the  statute 

of  such  commiairioii,  with  rospeet  to  the  debt  so  proved  or  claimed  ;*'— «  similar  provision  to 
that  contained  in  th^  49  G.  3,  c.  12'),  s.  14. 

(a)  The  drawer  is  a  party  who  engages  tt>  guaranty  the  payment  by  the  drawee,  to  the 
payee  and  his  endorsees.  The  tiik  of  the  drawer,  as  such,  to  the  ownership  of  the  biD^— 
his  right  to  demand  payment  or  to  sue,— first  accrues  when  he  has  been  compelled  by  the 
payee,  or  an  endorsee,  to  satisfy  that  engagement ;  and,  upon  doing  so,  he  may  be  said  to 
frtand  in  the  place  of  the  original  creditor  whom  he  has  thus  guarantied,  and  to  whose  rightSi 
except  as  against  an  intermediate  endorser,  he  has  succeeded.  Vide  1  M.  4r  R>  305,  n^  30S, 
0.,  3(ann.  N.  P.  Digest,  89,  pL  249,  as  to  the  rights  of  a  holder  who  has  become  so,  as  aooeptor 
wpr^  protest. 

If  however,  the  drawer  were  bound  by  the  act  of  the  endorsee  in  proving  under  fh« 
/io/,  the  endorsee  might,  by  so  proving,  lessen  the  remedies  which  the  drawer  would  be 
entitled  to  exercise  on  the  bill  being  returned  to  him,  and  the  endorsee  would,  it  sb<nUl 
seem  thereby  discharge  the  drawer  as  fully  as  if  he  had  given  time  to  the  drawee. 

(6)  And  see  the  6  G.  4,  c.  16,  s.  52. 
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compalsor  J  upon  a  party,  who  pays  the  debt  for  which  the  bankrupt  if 
liable,  to  come  in  under  the  commiBsion;  for,  if  not,  the  proving  under 
the  commission  could  only  be  deemed  an  election  so  far  as  it  personally 
regarded  the  creditor  who  proved,  but  not  to  affect  the  right  of  third 
persons."  And  Dampisb,  J.,  added,  a<  that  it  would  be  hard  to  deprive 
the  plaintiff  of  the  chance  of  recovermg  against  the  bankrupt  before  he 
has  obtained  his  certificate ;  because  in  the  ev^it  of  his  obtaining  it, 
the  bankrupt  would  be  discharged." 
The  rest  of  the  court  concurring^  Rule  refused. 


ROBERTS  V.  PRICE.    April  21. 

Bj  the  rules  of  a  friendly  society,  enrolled  nnder  the  10  G.  4,  c.  56,  the,  power  of  electing  a 
treasurer  and  other  officers  was  vested  in  a  committee  of  eUven,  At  a  meeting  of  the 
committee,  at  which  ten  of  the  members  only  were  present^-^-the  eleventh  not  having  re- 
ceived notice, — ^the  defendant,  the  former  treasurer,  was  removed,  and  the  plaintiff  ai> 
pointed  in  his  stead,  by  a  majority  of  votes: — Held  that  the  election  Vrfis  void,  although 
tlie  absent  committee-man  had,  for  a  considerable  period,  ceased  to  attend  the  meetin^9, 
and  had  intimated  an  intention  not  to  attend  any  more,  and  although  the  defendant  him- 
self had  demanded  a  poll 

Debt,  for  money  had  and  received,  brought  by  the  plaintiff  as  treasurer 
of  a  friendly  loan  society  called  "  The  Overton  Friendly  Society,"  en- 
rolled pursuant  to  the  10  6.  4,  c.  56,  with  a  count  in  detinue  for  deeds, 
&c.,  belonging  to  the  plaintiff  as  such  treasurer. 

Pleas,  denying  that  the  plaintiff  was  treasurer,  and  also  that  the  deeds 
&c.  belonged  to  him  as  treasurer. 

The  case  was  tried  before  Coltman,  J.,  at  the  last  Flintshire  assizes. 

The  contest  was  whether  the  plaintiff  or  the  defendant  was  the  legally 

appointed  treasurer.     It  appeared,  that,  on  the  29th  of  March,  1844, 

^noo-i     ^^^  ""society  in  question  had,  in  conformity  with  the  12th  sec- 

-^    tion  (a)  of  the  act,  appointed  a  committee  of  eleven  persons  to 

(a)  By  which  it  is  enacted,  that  every  society  formed  nnder  the  authority  of  that  act, 
shall,  and  may  from  time  to  time  elect  and  appoint  any  number  of  the  members  of  siK'h 
society  to  be  a  committee,  the  number  thereof  to  be  declared  in  the  rules  of  every  such  so- 
ciety, and  shall  and  may  delegate  to  such  committee  all  or  any  of  the  powers  given  by  tljis 
act  to  be  executed ;  who,  being  so  delegated,  shall  continue  to  act  as  such  committee  for  and 
during  such  time  as  they  shall  be  appointed  for  such  society,  for  general  purposes,  the 
powers  of  such  committee  being  first  declared  in  and  by  the  rules  of  such  scxriety,  confirme«l 
by  the  justices  of  the  peace  at  their  sessions,  and  filed  in  the  manner  hereinbefore  directed ; 
and,  in  all  oases  where  a  committee  shall  be  appointed  for  any  particular  purpose,  the 
powers  delegated  to  such  committee  shall  be  reduced  into  writing,  and  entered  into  a  book 
by  the  secr^ry  or  clerk  of  such  society ;  and  a  majority  of  the  members  of  such  coniminee 
chall  at  all  times  be  necessary  to  concur  in  any  act  of  such  committee ;  and  such  comminee 
•ball,  in  all  things  delegated  to  them,  act  for  and  in  thd  name  of  such  society ;  and  all  arts 
and  orders  of  such  committee,  under  the  powers  delegated  to  them,  shall  have  the  like  force 
and  effect  as  the  acts  and  orders  of  such  society  at  any  general  meeting  thereof  could  or 
might  have  had  in  pursuance  of  this  act:  Provided  always,  that  the  transactions  of  such  com- 
nittee  shall  be  enterefl  in  a  book  belonging  to  such  society,  and  shall  be,  from  time  to  time, 
and  at  all  tiroes,  subject  and  liable  to  the  review,  allowance,  or  disallowance,  and  control 
«>f  such  society,  in  such  manner  and  form  as  such  society  shall  by  their  general  rjlets  con- 
firmed by  the  justices,  and  filed  as  afinresaid,  have  directed  and  appointed,  or  shall  in  Uk^ 
nuuuker  direct  and  appoinL" 
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eondact  thd  affairs  of  the  societj ;  one  of  the  parties  so  appointed  being 
a  person  named  Graven.  Bj  the  4th  rule  of  the  society  it  was  provided 
that  the  committee  to  be  appointed  should  have  the  entire  management 
of  its  affairs,  and  that  the  treasurer  for  the  time  being  should  be  elected 
hj  the  committee,  (a) 

*It  farther  appeared,  that  certain  members  of  the  committee  p^^ooq 
being  dissatisfied  with  Price,  the  treasurer,  a  meeting  was  called  I- 
on  the  5th  of  May,  1846,  to  consider  the  propriety  of  removing  him ; 
that  all  the  members  of  the  committee  attended,  with  the  exception  of 
Graven,  to  whom  it  was  not  shown  that  any  notice  of  the  meeting  had 
been  given ;  and  that,  at  that  meeting,  the  votes  of  the  committee  hav- 
ing been  taken,  it  was  agreed  that  Price  should  be  expelled,  and  Rob- 
erts appointed  treasurer  in  his  stead.  The  entry  of  the  transaction  in 
the  society's  book  was  as  follows : — <<  Ordered,  that  Mr.  Thomas  Price, 
treasurer,  has  been  polled  out  of  his  office  by  a  majority  of  four :  Or- 
dered, that  Mr.  Timothy  Roberts,  jun.,  of  Overton,  be  elected  treasurer, 
and  is  hereby  elected,  by  a  majority  of  seven." 

In  order  to  dispense  with  the  necessity  of  proving  a  notice  to  Craven, 
evidence  was  given  of  his  having  discontinued  his  attendance  at  the 
meetings  of  the  committee  for  about  two  years,  and  of  his  having  inti- 
mated an  intention  not  to  attend  any  more ;  and  it  was  shown  that,  at 
the  meeting  in  question,  the  defendant  Price  himself  had  demanded  a 
poll. 

The  learned  judge,  being  of  opinion  that  the  election  was  invalid  for 
want  of  notice  to  Graven,  directed  a  nonsuit,  but  reserved  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  as  the  court  should  think  fit. 

Wehhy  now  moved  accordingly.  He  submitted,  that,  inasmuch  as 
Craven  had  ceased  to  attend  the  meetings  of  the  committee,  and  had 
announced  his  intention  not  to  attend,  it  was  not  necessary  to  prove  no- 
tice to  him ;  and  that  Price,  the  defendant,  had  himself  waived  the  ne- 
cessity of  proving  notice  to  Graven,  by  demanding  a  *poll  in  r^ooj. 
his  absence.  [Crksswell,  J.,  referred  to  The  King  v.  Lang-  "" 
harne^  4  Ad.  k  E.  538,  6  N.  &  M.  203.  There,  to  a  quo  tvarranto  for 
exercising  the  office  of  mayor  of  a  borough,  the  defendant  pleaded,  that, 
by  charter,  the  corporation  had  power  to  elect  a  burgess  for  mayor ;  and 
that,  by  custom,  there  was  an  indefinite  number  of  free  burgesses,  and 
the  mayor,  bailiffs,  and  burgesses,  being  duly  assembled,  might  elect 
whom  they  would  for  burgess ;  that  he  (the  defendant)  was  elq^ ted  bur- 
gess at  a  meeting  duly  assembled,  accordipg  to  the  custom  of  the  bo- 

(a)  The  1  Itk  section  enacts  « that  evexy  such  society  shall  and  mBy^  from  time  to  time, 
at  any  of  their  usual  meetings,  or  by  their  committee,  if  any  such  shall  be  appointed  for  that 
vxsiety,  elect  and  appoint  such  person  into  the  office  of  steward,  president,  warden,  traasarer 
or  rustee  of  such  society,  as  tliey  shall  think  proper,  and  also  shall  and  may  from  time  to 
time  elect  and  appoint  such  clerks  and  other  officers  as  ahall  be  deemed  necessaiy  to  carry 
into  execution  the  purposes  of  such  aociety,  for  such  space  of  time  and  for  snefa  purpotea  as 
•hall  be  fixed  and  established  by  the  rules  of  such  society,  and  from  time  to  time  to  elect 
and  appoint  others  in  the  room  of  those  wlio  shall  racate,  or  die. 

0 
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rough,  and  was  afterwards  duly  elected  mayor  according  to  the  charter. 
The  crown  traversed  the  fact  that  the  meeting  at  which  he  was  made 
a  burgess  was  duly  assembled. 

It  appeared  at  the  trial,  that  the  meeting  was  not  held  on  a  day  ap- 
propriated to  the  purpose  of  electing  burgesses ;  and  the  jury  found  that 
the  custom  was  to  elect  burgesses  by  the  burgesses  for  the  time  being, 
who  were  indefinite  in  number ;  and  that  every  resident  burgess  was  to 
be  served  with  a  personal  notice  of  the  meeting,  and,  if  he  required  it, 
of  its  object ;  but  that  the  custom  must  be  taken  with  the  qualification 
that  an  accidental  omission  to  serve  a  resident  burgess  was  not  a  viola- 
tion of  it.  It  also  appeared,  that  B.,  a  resident  burgess,  had  told  the 
officer  whose  duty  it  was  to  serve  the  notices,  that  he  need  not  serve  him, 
as  he  was  frequently  absent,  and  could  hear  tell  of  what  was  going  on. 
The  officer  did  not  serve  R.,  who  was  in  fact  in  the  borough  at  the  time 
of  the  meeting.  The  jury  found  expressly  that  the  omission  to  serve  R. 
was  accidental.  But  the  court  held,  that  the  qualification  of  the  custom, 
as  to  accidental  omissions,  was  bad  in  law ;  that  the  omission  to  serve 
R.  was  not  accidental ;  and  that  the  service  of  notice  could  not  be 
waived.]  It  is  true  the  court  there  held  the  meeting  illegal,  for  want 
of  a  due  service  of  the  notice ;  and  that  Lord  Denman,  arguendo^  inti- 
^goK-i  mates,  *that,  it  being  the  duty  of  every  elector  to  attend,  the 
-*  service  cannot  be  waived.  This,  however,  is  rather  the  appoint- 
ment of  a  servant  than  the  election  of  an  officer.  [Wilde,  C.  J.  The 
first  question  is,  whether  the  defendant  was  duly  removed  from  the 
office  of  treasurer.  Cresswell,  J.  It  may  be  a  question  whether  the 
committee  had  power  to  displace  Price.  The  11th  section  of  the  statute 
gives  them  power,  from  time  to  time,  to  elect  and  appoint  officers  ii|  the 
room  of  those  who  shall  vacate  or  die ;  but  it  does  not  expressly  empower 
them  to  remove.]  By  the  demand  of  a  poll  of  those  present  at  the 
meeting,  the  defendant  has  precluded  himself  from  urging  this  objection. 
[Wilde,  G.  J.  How  could  he  know  that  the  proper  notices  had  not 
been  given  ?  Craven  could  not  waive  his  right  to  notice :  the  general 
body  had  a  right  to  the  benefit  of  his  judgment.]  The  presence  of 
Craven  could  not  have  made  the  result  different. 

Wilde,  C.  J.  It  strikes  me  that  the  point  presented  for  our  consid- 
eration is  not  open  to  any  considerable  doubt.  Here  is  a  body  of  per- 
sons, in  the  nature  of  trustees,  charged  with  the  performance  of  a  cer- 
tain duty.  To  hold  that  a  meeting  may  be  held  without  due  legal  no- 
tice to  the  whole  of  the  members,  might  give  occasion  for  great  fraud  in 
the  case  of  a  corporation ;  and  the  objection  would  be  stronger  in  the 
case  of  a  society  like  this.  The  only  ground  upon  which  the  meeting 
of  the  5th  of  May,  1846,  at  which  less  than  the  whole  number  were 
present,  could  be  held  valid,  would  be,  that  Craven  had  dispensed  with 
notice.  But,  he  filling  the  character  of  a  trustee,  I  am  not  aware  that 
he  had  any  power  so  to  do.     He  had  not,  by  sending  in  his  resignation, 
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ceased  to  be  a  member  of  the  committee :  and,  although  he  had  for  some 
time  failed  to  attend  its  meetings,  nan  eonitat  but  that  he  might  have 
felt  it  to  be  his  dnt  j  to  attend  when  he  knew  that  the  meeting  was  called 
for  a  purpose  so  important  as  the  remoyal  of  the  treasurer,  and  the 
"^election  of  a  successor.  It  was  right  that  he  should  have  an  r^ioo/* 
opportunity  of  attending.  At  all  events,  in  the  absence  of  a  *- 
notice  to  him,  I  am  of  opinion  that  the  meeting  was  not  legally  con- 
stituted, and  consequently  that  it  was  not  competent  to  them  to  remove 
the  defendant  from  his  office. 

Crksswell,  J.  I  am  entirely  of  the  same  opinion.  The  King  v. 
Langhcm  seems  to  me  to  be  directly  applicable.  Craven  clearly  cq|pd 
not  waive  the  notice. 

y.  Williams,  J.,  concurred.  Rule  refused. 


BOWTER  t;.  COOK.    April  22. 

In  trespass  for  placing  Btninps  and  stakes  on  the  plaintiff^s  land,  the  defendant  paid  into 
court  40j.,  which  the  plaintiff  took  out  in  mtisfaction  of  that  trespass.  The  plaintiff  after- 
wards gave  the  defendant  notice,  that,  unless  he  removed  the  stumps  and  stakes,  a  further 
action  would  be  brought  against  him : — HddL,  that  the  leaving  the  sUunps  and  stakes  on 
the  land  was  a  ntuf  irttpau;  that  the  plaintiff  was  entitled  to  full  costs  in  an  action  fur 
their  continuance  after  the  notice,  though  he  recovered  less  than  40«.,  and  the  judge  re- 
fused  to  certify  that  the  trespass  was  wilful  and  malicious,  under  the  3  &  4  Vict  c.  24,  s. 
2 ;  and  that  the  proper  mode  of  obtaining  such  costs,  was,  by  entering  a  suggestion  on  the 
record,  under  the  dd  section,  that  the  trespass  was  committed  after  notice. 

This  was  an  action  of  trespass  brought  to  recover  damages  in  respect 
of  trespasses  alleged  to  have  been  committed  by  the  defendant  ^<  in  a 
close  and  ditch  and  on  a  bank  adjoining  and  belonging  to  a  farm  occu- 
pied by  the  plaintiflf,  between  the  Ist  of  September,  1845,  and  the  15th 
of  April,  1846, — the  day  of  the  commencement  of  the  action, — which 
trespasses  consisted  in  continuing  to  cause  certain  water  to  run  out  of  a 
close  occupied  by  the  defendant,  into  certain  land  belonging  to  the  plain- 
tiff, and  in  continuing  a  platform  of  earth  on  the  plaintiff's  land  and 
ditch,  and  at  "^the  foot  of  his  bank;  and  also  in  continuing  r^Q07 
wooden  stumps  and  stakes  on  the  said  ditch  and  bank."  The  ^ 
defendant,  amongst  other  pleas,  pleaded  that  the  close  in  question  was  not 
the  close  of  the  plaintiff. 

The  cause  was  tried  before  Parkb,  B.,  at  the  last  summer  assizes  at 
Hertford,  when  a  verdict  was  found  for  the  plaintiff,  damages  20«. 
The  learned  judge  was  thereupon  asked  to  certify,  pursuant  to  the  3  & 
4  Vict.  c.  24,  s.  2,  that  the  action  was  brought  to  try  the  plaintiff's 
right  to  the  land  upon  which  the  trespasses  complained  of  were  com- 
mitted, or  that  the  trespasses  were  wilful  and  malicious,  and  committed 
after  notice  not  to  trespass.(a)  He,  however,  refused  to  grant  such  cer- 
tificate. 

(a)  This  notice^ — which  was  admitted  under  a  judge^s  order,  and  read  at  the  trial, — ^wah 
not  *•  served  on  the  defendant  or  left  at  his  last  reputed  or  known  place  of  abode,"  but  was 
tanamitted  to  hia  address  by  post 
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Okannellj  Seijt.,  in  Michaelmas  tena  last,  obtaiued  a  role  calling 
npon  the  defendant  to  show  cause  why  the  plaintiff  shonld  not  be  at 
libertj  to  enter  a  suggestion  on  the  roll  ^that  the  trespasses  in  respect 
of  which  the  plaintiff  has  recovered  his  verdict  in  this  cause,  were  com- 
mitted hj  the  defendant  after  notice,"  to  entitle  the  plaintiff  to  his  costs 
of  the  action.  The  affidavits  upon  which  the  role  was  founded,  after 
stating  the  nature  of  the  action,  and  the  result  of  the  trial,  alleged  that 
a  former  action  had  been  brought  by  the  plaintiff  against  the  defendant 
on  the  2d  of  May,  1845,  for  trespasses  committed  in  the  same  close  as 
was  mentioned  in  the  particulars  delivered  in  this  action,  being  the  tres- 
payes  for  a  continuance  of  which  this  action  was  brought;  that,  in  such 
former  action,  the  defendant  on  the  5th  of  June,  1845,  pleaded  payment 
into  court  of  40«.  in  respect  of  the  causes  of  action  in  the  declaration 
4,000-1    mentioned,  and  *which  sum  was  by  the  plaintiff's  replication 

accepted  and  taken  out  of  court  in  full  satisfaction  and  discharge 
of  the  causes  of  action  in  the  said  declaration  mentioned ;  that  judgment 
was  signed  in  such  former  action  on  the  80th  of  July,  1845 ;  that,  pre- 
viously to  the  commencement  of  this  action,  to  wit,  on  the  8th  of  Au- 
gust, 1845,  the  plaintiff's  attorneys  wrote  and  sent  to  the  defendant  a 
notice,  of  which  the  following  is  a  copy — «  We  are  requested  by  Mr. 
Bowycr  to  give  you  notice,  that,  unless  you  divert  the  course  of  the 
water,  so  as  to  prevent  its  flowing  over  his  land  and  ditch,  and  restore 
the  ditch  to  its  former  state,  and  remove  the  earth,  stumps,  stakes,  and 
other  encroachments  on  his  land  and  fence,  in  the  parish  of  Ippolitts,  in 
such  a  manner  as  shall  be  satisfactory  to  him,  a  further  action  will  be 
brought  against  you  previously  to  Michaelmas  term  ;"(a)  and  that,  on 
the  trial  of  the  second  action,  evidence  was  given  on  the  part  of  the 
plaintiff,  to  establish  his  right  to  the  close  in  question,  and  to  show  that 
the  defendant  had  been  guilty  of  the  trespasses  complained  of  in  the 
second  action. 

Peacock  now  showed  cause,  upon  an  affidavit  stating,  that  the  tres- 
passes in  respect  of  which  the  verdict  was  given  in  this  action,  were,  the 
continuing  a  small  platform  of  earth  and  wooden  stumps  or  stakes  which 
were  upon  the  plaintiff's  land  at  the  time  of  the  payment  into  court  by 
the  defendant  of  the  40s.,  and  the  acceptance  thereof  by  the  plaintiff  in 
satisfaction  of  the  causes  of  action  for  which  the  previous  action  had 
been  brought;  and  that  the  plaintiff's  land  and  ditch  had  remained  in 
the  same  state  from  before  the  time  of  the  commencement  of  the.  said 
previous  action,  down  to  the  present  time,  without  any  thing  having 
been  done  or  committed  to  the  same  by  the  defendant,  or  by  his  autho- 
^QQQ-i    rity.     There  was  nothing  *to  prevent  the  learned  judge  from 

certifying  in  this  case  that  the  trespass  was  wilful  and  mali- 
cious, if  he  had  thought  fit  so  to  do,  under  the  8  &;  4  Vict.  c.  24,  s.  2. 
The  only  doubt  here  arises  from  the  8d  section,  which  enacts  <<  that 

(a)  As  to  the  fonn  of  notice,  vide  Bourne  v.  fiiodk^  4  Q.  B.  631. 
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nothing  herein  contained  shall  extend  to,  or  be  construed  to  extend  to, 
deprive  any  plaintiff  of  costs  in  any  action  or  actions  brought  for  a  tres- 
pass or  trespasses  over  any  lands,  commons,  wastes,  closes,  woods,  planta- 
tions, or  enclosures,  or  for  entering  into  any  dwellings,  out-buildings,  or 
premises  in  respect  of  which  any  notice  not  to  trespass  thereon  or 
therein  shall  have  been  previously  served  by  or  on  behalf  of  the  owner 
or  occupier  of  the  land  trespassed  over,  upon^  or  left  at  the  last  reputed 
or  known  place  of  abode  of  the  defendant  or  defendants  in  such  action 
or  actions."(a)     The  case  of  Sherwin  v.  Swinddll^  12  M.  &  W.  78S, 
shows  that  the  judge  might  have  certified,  notwithstanding  that  proviso, 
which,  as  is  there  observed  by  Pollock,  G.  B.,  was  introduced  only  to 
prevent  its  being  supposed  that  the  statute  of  Victoria  interfered  with 
the  8  &  9  W.  8,  c.  11,  s.  4.     Parke,  B.,  in  that  case,  says :  ^<  At  the 
trial,  the  point  I  intended  to  reserve  was  this : — I  thought  the  act  done 
by  the  defendant  was  not  malicious  in  the  ordinary  sense  of  the  word  ; 
that  is,  that  there  was  no  personal  malice  :  but  I  thought  it  was  <  wilful 
and  malicious,'  according  to  the  construction  put  upon  the  statute  of 
William  3,  as  being  a  trespass  committed  after  notice ;  and  I  meant  to 
give  the  certificate  on  that  ground,  if  I  had  power  to  do  so,  under  the 
statute  of  William  3,  and  that  of  Victoria  taken  together.    That,  there- 
fore, is  the  question  for  the  court  now  to  determine ;  and  I  am  of  opinion, 
that,  on  the  true  construction  of  those  acts,  taken  together,  I  had  such 
power.     There  would  be  no  question  at  all  upon  the  matter,  but,  for  the 
3d  section  of  the  statute  of  ^Victoria.     The  preamble  of  that    vinoiCi 
act  does  not  recite  the  statute  of  William  3,  but  only  the  sta- 
tutes of  43  Eliz.  c.  6,'  and  22  &  23  Car.  2,  c.  9,  which  are  in  part  re- 
pealed.    Then  comes  this  enactment  in  s.  2 — that,  if  the  plaintiff  in 
any  action  of  trespass  or  trespass  on  the  case,  brought  or  to  be  brought 
in  any  of  her  majesty's  courts  at  Westminster,  &c.,  shall  recover,  by 
the  verdict  of  a  jury,  less  damages  than  408.,  such  plaintiff  shall  not  be 
entitled  to  recover  or  obtain  from  the  defendant,  in  respect  of  such  ver- 
dict, any  costs  whatever,  whether  it  shall  be  given  on  any  issue  or  issues 
tried,  or  judgment  shall  have  passed  by  default,  unless  the  judge  or  pre- 
siding ofiicer  before  whom  such  verdict  shall  be  obtained,  shall,  immedi- 
ately afterwards,  certify  on  the  back  of  the  record,  &c.,  that  the  action 
was  really  brought  to  try  a  right,  besides  the  mere  right  to  recover  da* 
mages  for  the  trespass  or  grievance  for  which  the  action  shall  have  been 
brought,  or  that  the  trespass  or  grievance  in  respect  of  which  the  action 
was  brought  was  wilful  and  malicious.     Coupling  these  words  with  the 
provisions  of  the  8  &  9  W.  8,  o.  11,  s.  4,  the  only  alterations  made,  aro, 
that  the  certificate  must  be  given  immediatelf/j  and  that  the  plaintiff  is 
totally  deprived  of  costs,  instead  of  obtaining,  as  under  the  statute  of 
William  3,  no  more  costs  than  damages.   These  are  the  only  alterations 
made  by  necessary  implication  in  the  statute  of  William  3;  so  far,  there 

(a)  Tide  antCi  937,  n. 
VOL,  IV.  21  0  2 
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fore,  the  judge  has  clearly  power  to  certify,  if  the  trespass  were  con^- 
mitted  after  notice,  according  to  the  construction  put  upon  the  8  &  9 
W.  8.  It  is  clear,  from  the  cases,  that,  originally,  the  judges  considered 
themselves  absolutely  bound  to  certify  in  all  cases  where  the  trespass 
was  after  notice ;  but  the  true  construction  of  the  statute  is  that  which 
is  stated  by  the  judges  in  the  case  of  Good  v.  WatkinSj  3  East,  495, 
'"2411  ^  which  is  now  put  *upon  it,  namely,  that  the  judge  has  a  dis- 
cretion in  the  matter,  although  that  discretion  will  generally  be 
exercised  in  favour  of  the  plaintiff,  where  notice  has  been  given.  We 
are  now  to  consider  what  is  the  effect  of  the  8d  section  of  the  statute 
of  Victoria.  Very  probably,  the  object  of  the  framer  of  that  clause 
was,  that  which  has  been  stated  by  my  lord,  namely,  to  prevent  the  4th 
section  of  the  8  &  9  W.  8,  c.  11,  from  being  inoperative.  But,  if  so, 
the  clause  is  not  happily  expressed ;  for,  it  applies  only  to  one  case  pro« 
vided  for  by  the  statute  of  William  8,  namely,  that  of  a  written  notice 
served  upon,  or  left  at  the  last  reputed  or  known  place  of  abode  of,  the 
defendant ;  leaving  unaffected  the  case  of  a  verbal  notice,  or  of  a  notice 
posted  up  upon  the  land.  There  is  some  difficulty  in  putting  a  construc- 
tion upon  this  section.  One  interpretation  of  it  may  be,  that,  wherever 
a  notice  in  writing  has  been  given,  the  plaintiff  shall  be  entitled  to  full 
costs  without  any  certificate,  although  the  amount  o^  damages  be  less 
than  40«. ;  but,  if  so,  unless  the  fact  of  the  notice  appeared  on  the  face 
of  the  declaration,  it  would  seem  that  there  must  be  a  suggestion  upon 
the  record  for  that  purpose,  which,  according  to  the  recent  decision  of 
this  court,  (a)  the  defendant  would  be  at  liberty  to  traverse.  Or,  the 
meaning  may  be,  that  it  shall  be  imperative  on  the  judge  to  certify  where 
a  written  notice  has  been  given,  whereas,  in  other  cases,  it  is  discre- 
tionary. Probably,  in  order  to  avoid  the  inconvenience  of  the  former 
decisions,  the  latter  is  the  true  construction ;  but,  without  deciding  that 
point,  it  is  enough  to  say  that  the  statute  of  Victoria  leaves  the  statute 
of  William  3  wholly  untouched,  except  in  the  particular  case  mentioned 
in  the  3d  section,  t.  e.,  of  a  trespass  committed  after  a  written  notice ; 
*9421  ^^^  therefore,  that  I  was  fully  ^authorized,  by  the  statute  of 
William  8  and  that  of  Victoria,  taken  together,  to  grant  this 
certificate.*'  Assuming  then,  that  the  proper  course  for  a  plaintiff  to 
avail  himself  of  a  previous  notice  not  to  trespass,  to  be  by  entering  a 
suggestion,  is  this  notice  within  the  meaning  of  the  proviso  7  [Wilde, 
C.  J.  You  do  not  dispute  that  the  leaving  the  stakes  on  the  plaintiff's 
land  was  a  trespass.  Holmes  v.  WihoUj  10  Ad.  &  E.  503,(6) — ^where 
it  was  held  that  trespass  is  the  proper  remedy  for  wrongfully  continuing 
a  building  on  the  plaintiff's  land,  for  the  erection  of  which  the  plaintiff 
has  already  recovered  compensation,  and  that  a  recovery,  with  satisfac- 
tion, for  erecting  it,  does  not  operate  as  a  purchase  of  the  right  to  cca- 

(a)  Waiton  ▼.  QmlUr,  11  M.  &  W.  760. 

(6)  And  flee  Hudmm  t.  Nichotmn,  5  M.  &  W.  437. 
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tmoe  such  erection, — ^is  a  distinct  aathbritj  that  it  was.]  That  cannot 
now  be  disputed.  This  is  like  the  case  of  an  action  of  trespass  for 
building  a  house  on  another  man's  land,  where  money  has  been  paid 
into  court,  and  taken  out  by  the  plaintiff  in  satisfaction  of  the  original 
trespass,  and  a  second  action  is  brought  for  the  continuing  trespass  in 
leaving  the  house  on  the  plaintiff's  land.  That  brings  us  to  the  form 
of  the  notice,  which  is  not  simply  a  notice  not  to  trespass,  but  a  notice, 
that  unless  the  defendant  does  certain  acts,  the  doing  of  which  would 
amount  to  a  new  trespass,  a  further  action  will  be  brought  against  him. 
[WiLi>s,  G.  J.  Suppose  the  defendant  had  stood  upon  the  plaintiff's 
land,  and  had  received  notice  to  walk  off;  would  not  his  continuing  there 
after  such  notice  have  been  a  trespass  ?]  That  would  be  a  notice  to  do 
something  the  party  lawfully  might  do.  [Crbsswell,  J.  The  plaintiff 
has  recovered  damages  for  a  trespass  committed  on  his  land,  by  erecting 
something  thereon.  He  afterwards  gives  the  defendant  a  notice,  that, 
unless  he  removes  the  *thing  so  improperly  erected,  its  continu-  t-^^oaq 
ance  will  be  treated  as  a  new  trespass,  and  another  action  ^ 
brought.  Wilde,  G.  J.  Gan  we,  sitting  in  court,  doubt  that  which  no 
man  out  of  court  could  for  a  moment  hesitate  about  ?]  In  Data  v.  SoUy 
15  Law  J.,  N.  S.»  Q.  B.  82,(a)  the  judge  had  refused  to  certify  that  the 
trespass  was  wilful  and  malicious,  though  it  was  proved  at  the  trial  that 
the  defendant  had  been  served  with  a  notice  not  to  trespass.  The  mas- 
ter, however,  notwithstanding  the  want  of  a  certificate,  and  without  any 
suggestion  of  notice  on  the  record,  allowed  the  plaintiff  his  full  costs. 
The  court  directed  a  reviewal  of  the  taxation  ;  saying — «  The  statute 
8  ft  4  Vict.  c.  24,  s.  8,  excepts  from  the  operation  of  that  act  all  cases 
where  notice  not  to  trespass  has  been  proved.  The  case,  therefore,  is 
not  within  the  statute  of  Victoria,  but  must  be  governed  by  the  8  &  9 
W.  3,  c.  11,  and  that  has  not  been  complied  with,  for,  under  it,  there 
must  be  a  certificate,  to  entitle  the  plaintiff  to  full  costs."  '  [Wilde, 
C.  J.  The  plaintiff  has  no  means  of  compelling  the  judge  to  certify : 
but,  if  a  suggestion  be  entered,  the  defendant  has  the  means  of  question- 
ing its  propriety.  I  do  not  see  what  other  course  is  available.  A  tres- 
pass is  not  necessarily  wilful  and  malicious,  because  committed  after 
notice.  Crbssw^ll,  J.  What  statute  do  you  rely  on  as  depriving  the 
plaintiff  of  his  costs  in  this  case  ?]  The  2d  section  of  the  8  &  4  Vict. 
c.  24.  [Gresswsll,  J.  That,  by  sect.  8,  does  not  apply  where  there 
has  been  notice.]  The  real  question  is  as  to  the  sufficiency  of  the 
notice. 

ChanneUy  Serjt.,  and  Rose^  c<mtrd^  were  stopped  by  the  court. 

WiLDB,  G.  J.     I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute.   By  the  22  k  28  Gar.  2,  c.  9,  s.  186,  *it  was  enacted,    j-^g^ 
<<that,  in  all  actions  of  trespass,  assault  and  battery,  and  other    ^ 
personal  actions,  wherein  the  judge,  at  the  trial  of  the  cause,  shall  not 

(a)  Not  leported  elsewhere. 
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find  and  certify  under  his  hand,  upon  the  back  of  the  record,  that  an 
assault  and  battery  was  siifiiciently  proved  by  the  plaintiff  against  the 
defendant,  or  that  the  freehold  or  title  of  the  land  mentioned  in  the 
plaintiff's  declaration  was  chiefly  in  question,  the  plaintiff  in  such  action, 
in  case  the  jury  shall  find  the  damages  to  be  under  the  value  of  408., 
shall  not  recover  or  obtain  more  costs  of  suit  than  the  damages  so  found 
shall  amount  unto,"  &c.  Except  for  that  statute,  there  was  nothing  at 
that  time  to  deprive  a  plaintiff  of  his  full  costs,  where  he  had  obtained 
a  verdict  and  damages,  however  small,  in  an  action  for  a  local  trespass. 
By  the  next  statute,  8  &  9  W.  3,  c.  11,  s.  4,  it  was  sought  to  restore 
to  the  plaintiff  costs  in  certain  cases  where  the  statute  of  Charles  had 
taken  them  away:  and,  accordingly,  it  was  by  that  section  enacted, 
<<  that,  in  all  actions  of  trespass,  to  be  commenced  or  prosecuted  in  any 
of  his  majesty's  courts  of  record  at  Westminster,  wherein,  at  the  trial 
of  the  cause,  it  shall  appear,  and  be  certified  by  the  judge,  under  his 
hand,  upon  the  back  of  the  record,  that  the  trespass  upon  which  any 
defendant  shall  be  found  guilty,  was  wilful  and  maliciotiSy  the  plaintiff 
shall  recover,  not  only  his  damages,  but  his  full  costs  of  suit,  any  for- 
mer law  to  the  contrary  notwithstanding."  The  effect  of  that  enact- 
ment is,  to  give  costs  where  otherwise  the  plaintiff  would  not  have  been 
entitled  to  them ;  it  being  evidently  intended  as  a  qualification  of  the 
provision  in  the  former  statute.  Repeal  the  statute  of  Charles,  there- 
fore, and  the  8  &  9  W.  3,  c.  11,  s.  4,  becomes  nugatory.  By  the  1st 
section  of  the  3  &  4  Vict.  c.  24,  the  statute  of  Charles  is  repealed. 
How,  then,  stands  the  law  ?  Why,  that  a  plantiff  who  recovers  a  verdict, 
for  any  amount  of  damages,  in  an  action  of  trespass,  is  entitled  to  full 
♦odTT  *costs,  because  the  only  statute  that  ever  deprived  him  of  costs, 
""  -'  is  repealed.  It  is  true,  the  statute  8  &  9  W.  3,  c.  11,  stands 
unrepealed ;  but,  to  hold  that  that  statute, — which  was  passed  for  the 
purpose  of  giving  the  plaintiff  costs  in  certain  cases,  where  by  the  ear- 
lier statute  they  had  been  taken  away,— operates  to  disentitle  a  plain- 
tiff, in  any  case,  to  costs,  would  be  to  give  it  an  effect  totally  subversive 
of  its  intention.  The  1st  section  of  the  3  &  4  Vict.,  c.  24,  having  re- 
peal^ the  22  &  23  Car.  2,  c.  9,  would  have  left  the  plaintiff  in  an  action 
of  this  sort,  who  had  recovered  a  verdict  with  less  than  40«.  damages, 
entitled  to  full  costs,  but  for  the  2d  section,  which  enacts,  "that,  if  the 
plaintiff  in  any  action  of  trespass,  or  of  trespass  on  the  case,  brought  or 
to  be  brought  in  any  of  her  majesty's  courts  at  Westminster,  &c.,  shall 
recover,  by  the  verdict  of  a  jury,  less  damages  than  40«.,  such  plaintiff 
shall  not  be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect 
of  such  verdict,  any  costs  whatever,  whether  it  shall  be  given  upon  any 
issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  unless 
the  judge  or  presiding  oflScer  before  whom  such  verdict  shall  be  obtained, 
shall  immediately  afterwards  certify  on  the  back  of  the  record,  or  on 
the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought 
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so  try  a  right  besides  the  mere  right  to  recover  damages  for  the  trespass 
or  grieYance  for  which  the  action  shall  have  been  brought,  or  that  the 
trespass  or  grievance  in  respect  of  which  the  action  was  brought,  was 
wilful  and  malicious/'  It  is  conceded  that  this  is  the  only  legislative 
enactment  to  take  away  the  costs  in  this  case,  if  they  are  taken  away 
at  all.  But  that  section  is  not  left  to  operate  in  its  full  force ;  for,  the 
3d  section  provides  and  enacts,  ^^that  nothing  herein  contained  shall 
extend  to,  or  be  construed  to  extend  to,  deprive  any  plaintiff  of  costs  in 
any  action  or  actions  brought  for  a  trespass  or  trespasses  over  any 
lands,  4;c.,  *or  for  entering  into  any  dwellings,  &c.,  in  respect  r*9lP 
of  which  any  notice  not  to  trespass  thereon  or  therein  shall  have  '- 
been  previously  served,  by  or  on  behalf  of  the  owner  or  occupier  of  the 
land  trespassed  over,  upon,  or  left  at  the  last  reputed  or  known  place 
of  abode  of,  the  defendant  or  defendants  in  such  action  or  actions.'* 
Incorporate  the  proviso  in  the  8d  section  with  the  2d,  and  read  the  two 
together,  and  it  will  appear  that  a  plaintiff  who  recovers  less  damages 
than  40s.  in  an  action  of  trespass,  or  of  trespass  on  the  case,  is  entitled 
to  no  costs,  unless  the  judge  shall  certify  that  the  action  was  brought 
to  try  a  right,  or  that  the  trespass  or  grievance  in  respect  of  which  the 
action  is  brought  was  wilful  and  malicious,— except  where  the  defendant 
has  had  a  previous  notice  not  to  trespass.  Upon  the  whole,  therefore, 
I  think,  that,  as  the  law  now  stands,  a  plaintiff  is  entitled  as  of  right  to 
his  full  costs,  in  an  action  of  trespass,  in  respect  of  a  trespass  committed 
after  notice,  though  he  recovers  less  than  40^. 

In  Daw  V.  ffole^  the  attention  of  the  Court  of  Queen's  Bench  does  not 
seem  to  have  been  called  to  the  effect  of  the  8  &  9  W.  8,  c.  11,  in  con- 
nection with  the  22  k  23  Car.  2,  c.  9.  They  appear  to  have  thought 
that  costs  ureffiven  only  where  the  judge  certifies;*  not  adverting  to  the 
circumstance  of  the  only  statute  depriving  the  plaintiff  of  costs  in  these 
cases,  having  been  repealed. 

The  next  question  is — ^was  the  trespass  in  this  case  committed  after 
notice?  That  depends  upon  whether  or  not  the  continuance  of  the 
stumps  and  stakes  on  the  plaintiff's  land,  after  the  notice  to  remove 
them,  was  a  new  trespass.  The  cases  already  adverted  to,  of  Hudson 
V.  Nicholson  and  Holmes  v.  Wilsonj  clearly  show  that  it  was.  Not- 
withstanding the  ingenious  argument  of  Mr.  Peacock^  there  is  no  doubt 
whatever  on  my  mind  that  the  notice  of  the  8th  of  August,  1845,  was  a 
notice  not  to  trespass  on  the  plaintiff's  land. 

♦The  only  remaining  question  is,  what  is  the  proper  course  r*oi7 
for  the  plaintiff  to  adopt  in  order  to  entitle  himself  to  costs.  ^ 
ybn  constat  that  the  notice  would  appear  at  the  trial.  The  judge 
would  not  be  bound  to  certify ;  nor  would  the  plaintiff  be  bound  by  the 
absence  of  a  certificate ;  for,  his  right  to  costs  does  not  depend  simply 
upon  the  judge's  certifying,  but  upon  the  fact  of  his  having  given  the 
defendant  a  previous  notice.    Now,  the  record,  which  ought  to  show  the 
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plaintiff^s  right  to  costs,  is  altogether  silent  as  to  the  fact  of  a  notice 
haying  been  given.  Looking  merely  at  the  statute  of  Victoria,  and  at 
the  record,  we  find  that  the  plaintiff  has  brought  an  action  of  trespass, 
and  has  recovered  less  than  40^.  damages,  and  therefore  that  he  is  noc 
entitled  to  costs.  The  plaintiff,  however,  claims  to  be  entitled  to  costs 
under  s.  3.  He  clearly  ought  to  have  an  opportunity  of  asserting  his 
right,  and  the  defendant  an  opportunity  of  contesting  it ;  and  I  see  no 
way  in  which  that  can  be  done,  but  by  entering  a  suggestion,  as  pro- 
posed. 

CoLTMAN,  J.  The  cases  that  have  been  cited  are  not  at  all  in  conflict 
with  the  decision  to  which  we  have  come.  In  the  case  of  Sherwin  v. 
Swindall,  the  judge  clearly  had  power  to  certify,  as  he  did,  under  the 
3  &  4  Vict.  c.  24,  s.  2.  Daw  v.  ffole  is  not  very  lucidly  reported.  The 
question  there  seems  to  have  been,  whether  the  master  was  justified  in 
allowing  the  plaintiff  costs,  where  he  had  recovered  in  trespass  less  than 
40«.,  there  being  no  certificate  under  s.  2,  and  no  suggestion  of  a  pre- 
vious notice  under  s.  3.  Here,  I  think  the  plaintiff  is  clearly  entitled 
to  costs,  upon  a  suggestion  being  entered ;  and,  for  the  reasons  stated 
by  the  lord  chief  justice,  I  am  of  opinion  that  that  is  the  proper  course. 

Gresswell,  J.  I  agree  with  the  rest  of  the  court  in  thinking  that 
this  is  a  very  plain  case.  Primd  faciei  the  plaintiff,  having  recovered 
n^nAQ-i  damages,  is  entitled  to  costs;  *if  he  is  not,  it  must  be  by  virtue 
^  of  some  statutory  enactment.  Mr.  Peacock  has  very  properly 
admitted  that  the  only  statute  that  can  have  the  effect  of  depriving  the 
plaintiff  of  costs  in  this  case,  is,  the  3  &  4  Vict.  c.  24.  The  2d  section 
of  that  statute  enacts,  that,  if  the  plaintiff,  in  any  action  of  trespass,  or 
of  trespass  on  the  case,  shall  recover  less  damages  than  408.,  he  shall 
be  entitled  to  no  costs,  unless  the  judge  shall  certify  on  the  back  of  the 
record  that  the  action  was  really  brought  to  try  a  right,  or  that  the 
trespass  or  grievance  was  wilful  and  malicious.  Then  comes  the  3d 
section,  which  provides  that  nothing  in  that  act  shall  extend  to  de- 
prive any  plaintiff  of  costs  in  any  action  for  a  trespass  over  any  lands, 
&c.,  in  respect  of  which  a  notice  not  to  trespass  thereon  shall  have  been 
previously  given  to  the  defendant.  If  this  3d  section  had  enacted  that 
the  plaintiff  should  not  be  deprived  of  costs,  if  it  should  appear  at  the 
trial  that  a  previous  notice  not  to  trespass  had  been  given,  there  might 
have  been  ground  for  contending  that  the  judge  must  certify  to  entitle 
the  plaintiff  to  costs.  But  the  notice  is  not  required  to  appear  at  the 
trial.  The  proper  course  clearly  is,  to  suggest  that  fact  upon  the 
record,  leaving  the  defendant  to  traverse  it,  if  so  advised. 

V.  Williams,  J.  I  am  of  the  same  opinion.  In  order  to  give  any 
efff^ct  to  the  3d  section  of  the  8  &  4  Vict.  c.  24,  it  is  necessary  to  adopt 
one  of  two  consti  actions,  viz.  that,  in  such  a  case  as  this,  a  suggestion 
shall  be  entered  on  the  record,  to  show  that  the  plaintiff  has  entitled 
himself  to  the  benefit  of  that  proviso,  or  that  it  shall  be  imperative  oa 
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tiie  judge  to  certify  that  the  trespass  is  wilful  and  malicious,  where  it  is 
committed  after  notice.  The  latter  would  evidently  be  a  much  more 
harsh  construction  than  the  former,  which,  I  agree,  is  the  one  we  ought 
to  adopt.  Bule  absolute. 


*JOLL  and  Another  v.  GEORGE  AUGUSTUS  FREDERICK    [*249 
LOUIS  HOWE,  commonly  called  Visct.  CURZON.  April  23. 

A  plea  ill  abatement  of  the  non-joinder  of  co-eontractoni,  resident  tnthm  the  jurisdiction  of  the 
court,  ailepng  that  the  contract  was  made  with  the  defen(!ant  and  such  resident  co-con- 
tractors,  and  also  with  other  co-contracrors  ro-^ident  without  the  jurisdiction  of  the  court,  is 
bad ;  the  statnte  3  &  4  W.  4,  c.  42,  s.  8,  requiring  the  defendant  to  state  in  his  plea  that  all 
are  resident  within  the  jurisdiction,  and  to  verify  the  residence  of  all  by  affidavit. 

Inbebftatus  assumpsit,  for  goods  sold  and  delivered,  work  and 
labour,  money  paid,  and  money  found  due  upon  an  account  stated. 

The  defendant  prayed  judgment  of  the  writ  and  declaration,(a)  be- 
cause he  said  that  the  said  alleged  promise  in  the  declaration  mentioned, 
if  any  such  was  made  by  him,  was  made  by  him  jointly  with  certain 
other  persons,  to  wit,  A.  B.,  C.  D.,  and  E.  F.,  who  were  still  living, 
and  who  before  and  at  the  time  of  the  commencement  of  this  suit  had 
been,  and  still  were,  resident  within  the  jurisdiction  of  this  court,  and 
with  certain  other  persons,  to  wit,  G.  H.,  I.  K.,  and  L.  M.,  who  were 
still  living,  and  who  before  and  at  the  time  of  the  commencement  of  this 
suit  had  been,  and  still  were,  resident  without  and  beyond  and  out  of  the 
jurisdiction  of  this  court,  and  not  by  the  defendant  alone — verification ; 
and  that  therefore,  inasmuch  as  the  said  A.  B.,  G.  D.,  &c.  &c.,  were  not 
named  in  the  said  writ  and  declaration,  together  with  the  defendant,  he 
the  defendant  prayed  judgment  of  the  said  writ  and  declaration,  and 
that  the  same  might  be  quashed. 

General  demurrer,  and  joinder. 

Unthank^  in  support  of  the  demurrer.  The  question  intended  to  be 
raised  by  this  demurrer  is,  whether  a  plea  of  non-joinder  of  co-contractors, 
where  one  or  *more  of  them  is  or  are  out  of  the  jurisdiction  of  r^^-/^ 
the  court,  is  an  available  plea  in  abatement.  Formerly,  it  was  ^ 
necessary  to  join  all  the  persons  who  were  parties  to  the  contract;  and, 
if  any  were  out  of  the  jurisdiction,  the  course  was,  to  proceed  to  outlawry 
against  them.  This  involved  great  expense  and  delay ;  to  obviate  which 
it  is  provided  by  the  8th  section  of  the  3  &  4  W.  4,  c.  42,  "  that  no  plea 
in  abatement  for  the  non-joinder  of  any  person  as  a  co-defendant,  shall 
be  allowed  in  any  court  of  common  law,  unless  it  shall  be  stated  in  such 
plea,  that  such  person  is  resident  within  the  jurisdiction  of  the  court,  and 
unless  the  place  of  residence  of  such  person  shall  be  stated,  with  con- 
venient certainty,  in  an  affidavit  verifying  such  plea.'*^i^    This  is,  upon 

(4)  See  Damn  ▼.  Themaim,  14  M.  &  W.  161 ;  WhUUng  v.  Da  Jnges,  3  Man.  Gr.  &  S.  910. 
(6)  SeeMafbitry  ▼.  Hudii,  poet,  Vol  V. 
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the  face  of  it,  a  disabling  enactment :  but  the  plea  is  framed  upon  the 
assumption  that  it  is  also  an  enabling  enactment,  entitling  the  defendant 
to  plead  a  plea  that  he  could  not  have  pleaded  at  common  law :  for,  in 
Grodson  T.  Goody  6  Taunt.  587, 2  Marsh.  299,  it  was  held  that  a  plea  in 
abatement, — that  the  defendant,  jointly  with  sixteen  others,  contracted, 
— ^imports  that  he  contracted  jointly  with  sixteen  others,  and  no  more  ; 
and  that,  if  it  appeared  that  more  than  the  seventeen  had  contracted,  the 
plea  was  disproved.  This  plea,  as  was  observed  by  Gibbs,  G.  J„  in  that 
case,  does  not  give  the  plaintiff  a  better  writ ;  for,  the  other  persons 
within  the  jurisdiction,  who  are  alleged  to  have  joined  in  the  contract, 
if  sued  thereon,  would  again  have  a  right  to  plead  in  abatement  that 
there  are  other  joint-contractors,  who  are  not  named.  [Cresswell,  J. 
You  contend,  that,  where  there  are  several  joint-contractors,  and  one 
is  resident  out  of  the  jurisdiction,  if  one  be  sued  alone,  he  cannot  plead 
^^  .^  ^  the  non- joinder  of  those  who  are  within  the  jurisdiction,  because 
"  -^  he  cannot  '*'give  the  plaintiff  abetter  writ  against  all  ?]  Exactly 
80.  In  Henry  v.  Goldnet/j  15  M.  &  W.  494,  it  being  suggested  in  the 
course  of  the  argument,  that  a  defendant  sued  upon  a  joint  contract 
might  be  precluded  from  pleading  in  abatement,  since  the  statute  3  &  4 
W.  4,  c.  42,  by  reason  of  the  co-contractor  being  out  of  the  jurisdiction, 
— Pollock,  G.  B.,  observed :  <<  We  cannot  change  the  rules  of  pleading 
because  of  that  statute.  We  must  suppose  that  it  was  passed  purposely 
to  hamper  pleas  in  abatement."  And  Alderson,  B.,  said :  <<  The  only 
effect  of  the  statute  is,  thaty^tn^  contracts,  where  one  of  the  contractors 
is  out  of  the  kingdom,  become  ^om^  and  several^*\a)  And  in  delivering 
judgment,  the  lord  chief  baron  adds :  <<  Before  the  statute  3  &;  4  W.  4, 
c.  42,  the  defendant  in  this  case  would  have  pleaded  in  abatement,  the 
liability  of  other  parties  ;  and  if  an  action  were  brought  against  all,  he 
could  have  pleaded  the  pendency  of  the  other  suit,  and  so  (have)  com- 
pelled the  plaintiff  to  a  discontinuance.  Then  came  the  statute,  with 
the  clause  as  to  the  parties  being  resident  within  the  jurisdiction  of  the 
court ;  and  it  is  argued  that  we  ought,  because  of  it,  to  mould  the  rules 
of  pleading,  in  order  to  prevent  injustice,  or  to  infer  that  such  were  the 
rules  of  pleading  before  the  statute,  that  this  plea  (b)  could  have  been 
pleaded,  otherwise  the  statute  would  work  injustice.  But  I  think  we  can- 
not adopt  that  argument,  or  alter  the  rules  of  pleading,  merely  because 
the  effect  of  that  statute  is,  in  many  cases,  to  take  away  the  application 
of  a  plea  in  abatement.  In  truth,  the  act  was  passed  without  reference 
♦Of^oi  ^^  ^^^  Tvies  of  pleading ;  and,  '^'when  one  contracting  party  is 
"-'  out  of  the  realm,  its  effect  may  be,  to  make  contracts  joint  and 
several,  which,  at  first,  were  joint  only.     I  do  not  see  any  great  mif>chief 

(a)  All  co-contractors  resident  within  the  jurisdiction,  must,  however,  still  be  inadf*  co-<!e- 
tVndants ;  and  in  case  of  the  death  of  one  of  them,  the  contract  survives  against  the  rest, 
.wherever  resident,  and  the  executors  of  the  deceased  contractor  cannot  be  sued. 

(6)  Which  alleged  that  the  contract  was  made  by  the  defendant  jointly  with  a  third 
party,  and  that  an  action  was  then  depending  for  the  same  cause  against  such  thin'  ;;arty. 
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in  that."  [WiLDE,  0.  J  Certainly,  the  plea  gives  the  plaintiff  no  better 
writ,  if  it  leaves  him  exposed  to  another  plea  in  abatement.]  It  would 
also  place  a  plaintiff  in  a  substantially  worse  position,  by  depriving  him 
of  the  benefit  of  survivorship  as  against  those  co-contractors  who  were 
out  of  the  jurisdiction.  The  objection  derives  additional  force  from  the 
10th  section. (a) 

Keane,  contrd.  A  plea  similar  to  this  was  pleaded  in  Nevrton  v.  Stewart, 
15  Law  J.,  N.  S.,  Q.  B.  884  ;  and,  although  the  case  underwent  con- 
siderable discussion,  this  objection  was  not  raised.  The  validity  of  the 
suggestion  of  the  lord  chief  baron,  in  Henry  v.  Q-oldney,  is  now,  for  the 
first  time,  to  be  deliberately  tested.  It  is  not  necessary  to  contend  that 
the  8th  section  of  the  8  &  4  W.  4,  c.  42,  is  enabling.  *Formerly,  r^9r « 
if  one  of  two  joint-contractors  were  beyond  the  jurisdiction,  the  *- 
plaintiff  was  bound  to  proceed  to  outlawry  against  him,  before  he  went 
on  in  the  action  against  the  other ;  and,  notwithstanding  the  outlawry, 
the  action  still  continued,  in  all  other  respects,  a  joint  action  :  Fort  v. 
Oliver^  1  M.  &  S.  242.  It  can  hardly  be  contended  that  the  remedy 
given  by  the  statute  is  co-extensive  with  the  difficulty  pointed  out  in 
that  case.  [Wilde,  C.  J.,  referred  to  Havelock  v.  Gedde^y  12  East,  622. 
The  right  of  the  plaintiff  to  sue  must,  in  all  cases,  depend  upon  the  par- 
ticular contract.  [V.  Williams,  J.  I  think  it  is  quite  clear  that  the  8th 
section  of  the  8  &  4  W.  4,  c.  42, — which  requires  the  plea  to  state  that 
the  co-contractor,  the  non-joinder  of  whom  is  complained  of,  is  resident 
within  the  jurisdiction  of  the  court, — ousts  the  party  of  his  plea  in 
abatement,  if  all  the  co-contractors  are  not  within  the  jurisdiction.]  The 
language  of  the  8th  section  seems  to  show  that  the  legislature  contem- 
plated only  the  case  of  two  joint-contractors.  The  defendant  is  bound 
to  state  the  names  of  all  the  persons  with  whom  the  contract  was  made ; 
but  it  by  no  means  follows  that  he  may  not  complain  of  the  non-joinder 
of  such  of  them  aa  are  within  the  jurisdiction.  This  is  not  like  the  case 
of  a  joint  and  several  bond  given  by  them,  upon  which  the  obligee  is 
bound  to  sue  all  or  one  of  the  obligors :  Streatfield  v.  HalUday^  8  T.  R. 
782.(6)     The  10th  section  rather  assists  this  argument ;  for  if  the  conten- 

(a)  Which  enaotSf  that,  "  in  aU  cases  in  which,  after  such  plea  in  abatement,  the  plaintift' 
shall,  without  having  proceeded  to  trial  upon  an  issue  thereon,  commence  another  action 
againi»t  the  defendant  or  defendants  in  the  action  in  which  such  plea  in  abatement  shall 
have  been  pleaded,  and  the  person  or  persons  named  in  such  plea  in  abatement  as  joint-con- 
tractors,  if  it  shall  appear  by  the  pleadings  in  such  subsequent  action,  or  on  die  evidence  tu 
the  trial  diereof,  that  all  the  original  defendants  are  liable,  but  that  one  or  more  of  the  persont, 
named  in  such  plea  in  abatement,  or  any  subsequent  plea  in  obatement,  (is  or)  are  not  liable 
as  a  contracting  party  or  parties,  the  plaintiff  shall  nevertheless  be  entitled  to  judgment,  or 
to  a  verdict  and  judgment,  as  the  case  may  be,  against  the  other  defendant  or  defendants 
who  shall  appear  to  be  liable ;  and  every  defendant  who  is  not  so  liable  shall  have  judg- 
ment, ami  shall  be  entitled  to  his  costs  as  against  the  plaintifi*,  who  shall  be  allowed  th 
same,  as  costs  in  the  cause,  against  the  defendant  or  defendants  who  shall  have  so  pleaded 
in  abatement  the  non-joinder  of  such  person ;  provided,  that  any  such  defendant  who  shall  hav9 
80  pleaded  in  abatement  shall  be  at  liberty,  on  the  trial,  to  adduce  evidence  of  the  liability  of 
the  defendants  named  by  him  in  such  plea  in  abatement.*' 

(6)  And  see  1  Wnis.  Saund.  201  e. 

VOL.  IV.  22  p 
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tion  on  the  other  side  were  correct,  there  could  not  be  a  subsequent  plea 
in  abatement.  [Wilde,  C.  J.  There  might  be,  if  the  plaintiffs  treated 
the  first  as  a  good  plea,  and  a  third  defendant  afterwards  pleaded  the 
non-joinder  of  a  fourth.  WtlleSj  amictis  curuBj  stated  that  he  had,  at 
the  sittings  after  Michaelmas  term  last,  obtained  judgment  in  the  Court 
*2S41     ^^  Exchequer,  in  a  case  of  *3foota  t.  Murray^  upon  a  demurrer 

^    to  a  similar  plea ;  Peacockj  contri,  having  declined  to  argue  in 
support  of  the  plea.]     The  court  will  hardly  feel  itself  bound  by  a  case 
that  was  not  argued.     [Wildb,  C.  J.     The  court,  having  the  plea  be- 
fore them,  gave  judgment  against  it.] 
Unthank  was  not  called  upon  to  reply. 

Wilde,  C.  J.  The  object  of  the  legislature  in  making  this  enactment, 
was,  to  relieve  a  plaintiff  from  a  plea  in  abatement,  by  which  his  pro- 
ceedings might  formerly  have  been  very  much  embarrassed ;  but  it  was 
no  part  of  their  intention  in  any  degree  to  relax  the  rules  of  pleading 
in  favour  of  the  defendant  Before  the  passing  of  the  late  statute,  the 
defendant  was  required,  in  a  plea  in  abatement,  to  allege  the  non-joinder 
of  all  the  co-contractors ;  and  the  plea  was  answered  by  showing  the 
omission  of  one ;  it  being  the  defendant's  duty  to  give  the  plaintiff  a 
better  writ  against  all  those  who  were  jointly  liable  with  him.  The 
statute  intended  to  relieve  the  plaintiff  from  the  embarrassment  of  a 
plea  setting  up  joint-contractors  residing  without  the  jurisdiction  of  the 
court,  and  to  make  no  other  alteration.  Formerly,  the  affidavit  of 
verification  merely  stated  that  the  plea  was  true  in  substance  and  in  fact. 
Now,  however,  the  affidavit  must  give  the  names  and  residences  of  the 
several  parties  with  convenient  certainty — ^that  is,  so  as  to  enable  the 
plaintiff  to  make  them  defendants  in  a  new  action.  If,  therefore,  the 
defendant  cannot  give  the  plaintiff  the  means  of  bringing  all  the  parties 
before  the  court,  he  cannot  have  any  plea  in  abatement  for  non-joinder 
of  co-contractors.  Here,  the  defendant  does  not  do  this ;  but  on  the 
contrary,  his  plea  shows  that  some  of  the  parties  cannot  be  brought  into 
court  at  all.  I  am,  therefore,  of  opinion  that  the  plea  is  bad,  and  that 
the  plaintiffs  are  entitled  to  judgment. 
*9^^1         ^CoLTMAN,  J.     I  am  of  the  same  opinion.     It  appears  to  me 

-*  that  the  statute  was  designed  to  remedy  an  existing  incon- 
venience to  which  a  plaintiff  was  liable.  That  inconvenience  was,  that, 
unless  he  sued  all  the  parties  to  the  contract,  he  ran  the  risk  of  having 
a  plea  in  abatement  put  upon  the  record:  the  effect  of  which  might  have 
been,  as  in  Haveloch  v.  Q-eddeSy  that,  one  of  the  joint-contractors  being 
out  of  the  jurisdiction  of  the  court,  the  plaintiff  must  outlaw  him  before 
he  could  proceed  with  his  action  against  the  others.  In  that  case,  the 
plaintiff's  proceedings  were  very  much  embarrassed  by  the  absent  de- 
fendant afterwards  coming  in  and  reversing  the  outlawry.  The  statute 
intended  to  prevent  a  recurrence  of  that  difficulty :  and  it  seems  to  me 
to  have  very  effectually  done  so,  by  requiring  the  plea  and  affidavit  to 
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show  that  all  the  co-contractors  are  living  within  the  jurisdiction,  and 
therefore  capable  of  being  sued. 

Cresswbll,  J.     I  am  entirely  of  the  same  opinion. 

y.  Williams,  J.  If  this  were  a  good  plea,  a  defendant  might,  with 
equal  propriety,  plead  the  non-joinder  of  one  joint-contractor,  where  the 
residence  of  another  joint-contractor  was  unknown  to  him.  The  statute 
plainly  intended  to  deprive  a  defendant  of  a  plea  of  this  sort,  unless  all 
the  co-contractors  are  within  the  jurisdiction,  and  their  places  of  resi- 
dence can  be  given  in  the  affidavit  of  verification,  with  convenient 
certainty.  Judgment,  quod  respondeat  otA8ter»{a) 

(a)  Vide  Com.  Dig.  tit  JbaUment,  (L  14). 


♦DOE  d.  ROYLE  and  Others  v.  ROE.    April  24.  [*256 

A  declaration  and  notice  in  ejectment  were  left  with  the  mother-in-law  of  the  tenant  (being 
herself  tenant  of  part  of  the  premises)  on  the  day  before  the  term,  and  the  wife  of  the  tenant 
on  tlie  same  day  acknowledged  that  she  hau  received  it,  and  it  was  then  explained  to 
her^  but  it  did  not  appear  that  the  acknowledimiem  took  place  on  the  premises: — Hetd^ 
insufficient  even  for  a  rule  nisi. 

A  declaration  and  notice  in  ejectment  were  leA  with,  and  the  notice  was  read  and  explained 
to,  the  mother-in-law  of  A.,  the  tenant  (herself  tenant  of  part  of  the  premises,)  the  day  be- 
fbre  the  term ;  the  wife  of  A.,  on  the  same  day,  upon  the  premises,  acknowledged  that 
she  had  received  it,  and  it  was  then  explained  to  her ;  and  A.,  on  a  subsequent  day,  ad- 
mitted that  the  declaration  came  to  his  bands  on  the  day  on  which  it  was  served . — Held, 
good  service. 

Channel,  Serjt.,  moved  for  judgment  against  the  casual  ejector. 

The  affidavit  of  service,  as  to  Henry  Burnham,  the  tenant  in  possession 
of  part  of  the  premises,  stated  the  service  to  have  been,  by  delivering  a 
true  copy  of  the  declaration  and  notice  to  one  Ann  Fleming,  who 
represented  herself  to  be  the  mother-in-law  of  Burnham,  on  the  14th  of 
April ;  that,  about  an  hour  afterwards,  the  deponent  was  informed  by 
the  wife  of  Burnham,  that  she,  the  said  wife,  had  received  the  said 
declaration  and  notice ;  and  that  the  deponent  thereupon  explained  to 
the  said  wife  of  Burnham,  the  intent  and  meaning  of  the  declaration 
and  notice,  and  of  the  service  thereof. 

The  cases  seem  to  have  destroyed  the  distinction  between  admissions 
by  the  wife,  and  admissions  by  the  tenant  himself.  [Grbsswell,  J. 
There  is  nothing  to  show  that  the  service  was  on  the  premises;  (a)  nor 
does  the  acknowledgment  appear  to  have  been  made  on  the  premises.] 
In  Ihe  d,  Chaffey  v.  Roe^  9  Dowl.  P.  C.  100,  service  on  the  daughter 
of  the  tenant  in  possession,  with  an  acknowledgment  by  the  wife^  before 
the  term,  that  the  declaration  had  come  to  the  hands  of  her  husband, 
was  held  sufficient  for  a  rule  nisi.  The  only  distinction  between  that 
ease  and  this,  is,  that  it  appeared  that  the  wife  had  handed  the  declara- 

(a)  The  affidavit  did  not  state  that  the  service  upon  Ann  Fleming  took  place  on  the 
pteraises;  but  it  appeared  that  Ann  Fleming  was  tenant  of  part  of  the  premises,  and  as 
wath  had  been  served  with  a  copy  of  the  declaration  and  notice  on  her  own  account 
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tioQ  and  notice  to  the  huBband.  In  Doe  d*  The  Governors  of  the  Chrey 
•957-1  ^^^^  hospital  V.  *i?oe,  7  M.  &  G.  637,  8  Scott,  N.  R.  274, 
-^  upon  a  motion  for  judgment  against  the  casual  ejector,  an  affi- 
davit of  an  admission  by  the  wife  of  the  tenant, — that  the  declaration 
and  notice  (which  had  been  left  with  a  female  on  the  premises)  had  come 
to  her  hands, — was  held  sufficient  for  a  rule  nisi.  [Gresswell,  J. 
The  court  probably  thought  that  an  acknowledgment  by  the  wife  on  the 
premises  was  equivalent  to  a  service  upon  the  wife  on  the  premises.] 
Some  difficulty,  however,  arises  from  the  case  of  Doe  d.  Finch  v.  Hoe, 
5  Dowl.  P.  G.  225,  where  Littlbdale,  J.,  held  that  an  acknowledgment 
by  the  tenant,  after  the  commencement  of  the  term,  that  the  declai^ation 
has  come  to  his  hands,  is  not  sufficient  even  for  a  rule  nisi,  unless  the 
acknowledgment  be  that  he  received  the  declaration  before  the  term, — 
although  the  wife  acknowledges  that  it  came  to  her  hands  on  the  day 
before  the  term. 

Wilde,  G.  J.  The  case  last  cited  is  very  like  the  present ;  the  only 
distinguishing  circumstance  being,  the  subsequent  acknowledgment  by 
the  husband  there,  that  the  declaration  had  come  to  his  hands ;  whicli, 
however,  was  unavailing,  by  reason  (as  we  must  assume)  of  its  having 
reference  to  a  day  subsequent  to  the  commencement  of  the  term.  In 
Doe  d.  The  Governors  of  the  Grey-Coat  Hospital y.  i?oe,  the  wife  was 
upon  the  premises  when  she  made  the  acknowledgment:  the  court, 
therefore,  treated  that  as  a  service  on  the  wife,  which,  if  made  upon  the 
premises,  is  deemed  equivalent  to  a  personal  service  on  the  tenant.  I 
do  not  think  it  desirable  to  fritter  away  the  rule,  which  is  already 
sufficiently  relaxed,  by  allowing  the  tenant  to  be  bound  by  service  on 
his  wife.  It  appears  to  me  that  enough  is  not  shown  here  to  warrant 
^tnro-i  ^^®  court  in  granting  even  a  rule  to  *show  cause,  unless  we  are 
^  prepared  to  go  to  the  extent  of  substituting  the  wife,  in  all 
cases,  for  the  husband,  for  the  purpose  of  making  admissions,  as  well  as 
for  that  of  receiving  service. 

Gresswell,  J.  In  Doe  d.  Briggs  v.  Roe^  2  Tyrwh.  211,  2  C.  &  J. 
202,  1  Dowl.  P.  G.  312,  a  declaration  and  notice  having  been  nailed 
upon  the  door  of  the  premises,  the  tenant's  wife  called  upon  the  person 
who  had  attempted  to  serve  the  ejectment,  and  requested  to  be  informed 
what  she  was  to  do  with  the  paper :  he  explained  it  to  her,  and  recom- 
mended her  to  go  to  the  plaintiff's  attorney :  she  replied,  that  she  would 
see  her  husband  immediately,  and  would  recommend  him  to  do  so:  and 
it  was  held  not  to  be  a  good  service.  The  service  in  the  present  case  is 
not  much  better  than  that  in  Doe  d.  Briggs  v.  Roe»       Rule  refused. 


Channelly  Serjt.,  on  a  subsequent  day,  renewed  his  motion,  upon  an 
affidavit  containing  the  additional  facts,  that  the  notice  was  read  and 
explained  to  Ann  Fleming,  that  the  acknowledgment  by  the  wife  w&3 
made  upon  the  premises,  and  that  the  tenant  himself,  on  the  27th  of 
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April,  admitted  that  the  declaration  and  notice  had  been  received  by  Mm 
on  the  14th.  Rule  granted,  (a) 

(a)  And  see  Dot  d.  Enuiey  t.  /Soe,  (Argent,)  1  M.  &  G.  840 ;  Doe  d.  Gibbard  y.  Boe,  3  M. 
&  G.  87,  88,  n^  3  Scott,  N.  R.  363;  Doe  d.  Sfugtherd  v.  Roe,  10  Law  Joara.  Q.  B.  120;  Doe  d. 
Hope  V.  Boe,  3  Man.  Gr.  &  S.  770. 


*CAPEL  and  Others  v.  JONES.    AprU  28.  [*269 

«  Warning.  J.  C.  &  Co.,  sliarobrokers  (meaning  the  plaintifTa)  are  informed  that  the  200 
Manchester  and  Southampton  Railway  shares  bought  by  J.  C,  under  a  false  representation 
of  the  market,  at  SL  per  share,  or  1625/.,  and  sanctioned  by  C.  J.,  (meaning  the  defendant,) 
and  paid  lor  at  the  time  of  purchase,  that  he  forthwith  sends  them  to  the  Manchester  and 
Southampton  committee,  with  instructions  to  return  the  deposit  balance  to  him  (meaning 
the  defendant)  unless  C.  &  Co.  (meaning  the  plaintifis)  claim  it,  or  elect  to  proceed  ;  and, 
unless  C.  &  Co.,  (meaning  die  plaintiffs,)  within  the  present  year,  arrange  to  return  tlie 
1(525/.  to  him,  (meaning  the  defendant,)  also  the  7/.  expenses  incurred  for  advertisement 
and  solicitor  to  procure  proof  of  having  paid  C.  &  Co.  (meaning  the  plaintiffs)  1600/.  and 
25/.,  commission,  C.  J.  (meaning  the  plaintiff)  will  adopt  legal  measures.  The  amount 
will  be  taken  by  instalments,  on  security  being  deposited  with  any  bankers  but  thoiie  who 
recommended  C.  &  Co."  :— 

Held,  that,  in  the  absence  of  a  colloquium  pointing  the  above,  or  an  averment  of  special 
damage,  the  publication  was  not  actionable. 

Casb,  for  a  libel.  The  declaration  stated,  that  whereas,  before  and 
at  the  time  of  the  committing  of  the  grievances  by  the  defendant  there- 
inafter mentioned,  the  plaintiffs  used,  exercised,  and  carried  on  the  busi- 
ness and  profession  of  stock-brokers  and  share-brokers,  in  the  city  of 
London,  in  co-partnership  together,  and  had  always  conducted  them- 
selves, in  their  said  business  and  profession,  in  an  upright,  fair  and 
honourable  manner,  and  were  honestly  acquiring  thereby  great  gains 
and  profits  in  their  said  business  and  profession ;  that,  before  the  time 
of  the  committing  of  the  grievances  by  the  defendant,  as  thereinafter 
mentioned,  the  plaintiffs  had  been  retained  and  employed  by  the  defend- 
ant in  the  way  of  their  said  business  and  profession,  for  certain  com- 
mission and  reward  to  be  therefore  paid  by  the  defendant  to  the  plain- 
tiffs in  that  behalf,  to  buy  for  and  on  account  of  the  defendant,  divers, 
to  wit,  two  hundred  shares,  or  scrip-certificates,  then  saleable  in  the 
city  of  London,  in  a  certain  undertaking  then  commonly  called  and 
known  by  the  name  of  The  Manchester  and  Southampton  Railway; 
that  the  plaintiffs  had  bought  the  same,  in  the  way  of  their  said  busi- 
ness and  profession,  for  the  defendant,  and,  in  so  buying,  the  plaintiffs 
had  *acted  and  conducted  themselves  towards  the  defendant  in  i-,|copA 
an  upright,  fair,  honourable,  and  business-like  manner, — of  all  *- 
which  the  defendant,  before  and  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  had  notice :  nevertheless,  the  defend- 
ant, well  knowing  the  premises,  but  wickedly  and  maliciously  intending 
to  injure  the  plaintiffs  in  the  way  of  their  said  business  and  profession, 
tind  to  cause  it  to  be  suspected  and  believed  that  the  plaintiffs  had  con- 
ducted themselves,  in  the  way  of  their  said  business  and  profession,  in 

f2 
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the  said  purchase  of  the  said  shares,  or  scrip-certificates,  for  the  defend- 
ant, in  a  deceitful,  unfair,  dishonourable,  and  unbnsiness-Iike  manner 
towards  the  defendant,  and  thereby  to  prejudice  and  ruin  the  plaintiffs 
in  the  way  of  their  said  business  and  profession,  theretofore,  to  wit,  on 
the  22d  of  October,  1846,  at  London,  did  falsely,  wickedly,  and  mali- 
ciously compose  and  publish,  and  cause  and  procure  to  be  composed  and 
published,  in  a  certain  newspaper  called  The  Daily  News,  of  and  con- 
cerning the  plaintiffs  in  the  way  of  their  said  business  and  profession, 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  containing 
therein  the  false,  scandalous,  malicious,  defamat/iry,  and  libellous  mat- 
ters following,  of  and  concerning  the  plaintiffs,  and  of  and  concerning 
them  in  relation  to  their  said  business  and  profession,  and  of  and  con- 
cerning their  purchase  for  the  defendant  of  the  said  shares,  or  scrip- 
certificates,  that  is  to  say — "Warning.  James  Capel,  Norbury,  Trotter, 
&  Co.,  share-brokers  (thereby  meaning  the  plaintiffs)  are  informed  that 
the  two  hundred  Manchester  and  Southampton  Railway  shares  bought 
by  J.  C,  (meaning  the  said  shares  so  bought  by  the  plaintiffs  as  afore- 
said,) under  a  false  representation  of  the  market,  at  81,  per  share,  or 
1625Z.,  and  sanctioned  by  Charles  Jones,  (meaning  the  defendant,)  and 
paid  for  at  the  time  of  purchase,  that  he  forUiwith  sends  them  to  the 
^^/,^^  Manchester  and  Southampton  committee,  with  "^instructions  to 
-^  return  the  deposit  balance  to  him,  (meaning  the  defendant,)  un- 
less Capel  &  Co.  (meaning  the  plaintiffs)  claim  it,  or  elect  to  proceed ; 
and,  unless  Capel  &  Co.,  (meaning  the  plaintiffs,)  within  the  present  year, 
arrange  to  return  the  1625Z.  to  him,  (meaning  the  defendant,)  also  the 
71.  expenses  incurred  for  advertisement  and  solicitor  to  procure  proof 
of  having  paid  Capel  &  Co.,  (meaning  the  plaintiffs,)  1600Z.,  and  25f. 
commission,  C.  J.  (meaning  the  plaintiff)  will  adopt  legal  measures. 
The  amount  will  be  taken  by  instalments,  on  security  being  deposited 
with  any  bankers  but  those  who  recommended  Capel  &  Co."  (meaning 
the  plaintiffs :)  That,  by  means  of  the  committing  of  the  said  grievances 
by  the  defendant  as  aforesaid,  the  plaintiffs  had  been  and  were  greatly 
injured  in  their  good  name,  fame,  and  credit,  and  in  their  said  business 
and  profession,  and  brought  into  public  disgrace  and  contempt,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning  for 
causes,  that  it  did  not  on  the  face  of  it  disclose  in  any  sufScient  manner 
a  good  and  clear  cause  of  action ; — ^that  the  supposed  libellous  matter 
set  forth  therein  did  not,  per  «e,  amount  to  a  libel  upon  the  plaintiffs, 
and  that,  if  any  thing  libellous  was  meant  to  be  conveyed  by  it,  the 
effect  and  application  of  it  should  have  been  shown  by  innuendo  and 
averment; — ^that  there  was  nothing  whatever  upon  the  face  of  the 
declaration,  to  show  that  it  could  have  had  the  import  or  meaning  sought 
to  be  affixed  to  it  by  the  plaintiffs; — that  the  word  <<  warning,''  in  the 
commencement  of  the  supposed  libellous  matter,  was  insensible  and  un- 
intelligible by  itself^  and  that  the  plaintiffs  should  have  introduced  an 
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innueodo,  or  some  word  of  explanation,  in  order  to  enable  the  court  to 
determine  the  parties  to  whom  warning  (if  by  that  term  was  to  be 
understood,  notice  or  caution)  was  to  be  given,  whether  to  the  public 
generally,  or  to  the  plaintiflfs  in  particular; — ^diat,  as  the  declaration 
stood,  it  was  impossible  to  say  with  certainty  what  was  the  '''mean-  r^n/jo 
ing  of  the  word  <« warning;'' — that  the  declaration  should  not  ^ 
hare  been  left  doubtful  on  this  point; — that  it  ought  to  have  been  dis< 
tinctly  stated  and  shown  who  made,  or  who  were  or  was  charged  or 
supposed  to  have  made,  the  false  representation  mentioned  in  the  alleged 
libel ; — that  there  was  nothing  in  the  alleged  libel  to  show  that  the  making 
of  the  said  false  representation  was  imputed  to  the  plaintiffs,  and,  if 
not,  there  was  nothing  libellous  in  the  matter  alleged  and  supposed  by 
the  declaration  to  be  libellous ; — that  the  declaration  should  have  dis- 
tinctly and  more  clearly  shown  that  it  was  intended  by  the  alleged 
libellous  matter,  to  charge  the  plaintiffs  with  having  made  such  false 
representation; — that  it  could  not  be  collected,  with  the  requisite  or 
any  certainty,  who  was  or  were  the  person  or  persons  supposed  and 
charged  to  have  been  guilty  of  the  same ; — that,  for  aught  that  appeared 
to  the  contrary,  the  conduct  of  the  plaintiffs  had  been,  and  was  admitted 
by  the  alleged  libellous  matter  to  have  been,  without  reproach; — that  it 
was  impossible  to  collect,  from  the  declaration,  with  any  certainty,  what 
was  the  nature  of  the  charge  supposed  to  have  been  conveyed  by  the 
publication  in  question,  nor  wherein  the  supposed  libel  consisted; — and 
that,  in  this  respect,  the  declaration  should  have  been  more  specific,  so 
as  to  admit  of  the  defendant's  meeting  and  justifying  the  alleged 
libel,  &c. 

Joinder  in  demurrer. 

T.  Jones^  (with  whom  was  Talfourd^  Serjt.,)  in  support  of  the  de- 
murrer. The  matter  complained  of  is  not  libellous.  It  contains  no 
imputation  whatever  on  the  plaintiffs.  The  advertiser  says  that  he  has 
been  defrauded  by  somebody.  He  does  not,  however,  charge  the  plain- 
tiffs with  fraud,  but  rather  the  vendors  of  the  shares.  [Crbsswell,  J. 
Does  the  alleged  libel  impute  negligence,  or  fraud,  or  falsehood?] 
Neither:  or,  at  all  events,  it  is  uncertain,  on  the  face  of  the  declaration, 
which  of  them  is  meant. 

*OhanneU,  Serjt.,  (with  whom  was  Sir  John  Bayley^  contra,  ri^noo 
The  publication  in  question  is  clearly  a  libel  on  the  plaintiffs  in  ^ 
the  way  of  their  business.  The  very  first  word  shows  the  character  of 
the  advertisement.  Admitting  that  it  may  be  doubtful  whether  the 
libel  does  not  charge  the  seller  of  the  shares,  rather  than  the  plaintiffs, 
with  having  practised  a  fraud  upon  the  defendant,  still  it  clearly  charges 
them  with  negligence  and  want  of  care  and  skill  in  the  business  of  share- 
brokers.  [Wildb,  C.  J.  Why  do  they  not  say  so  ?]  The  words  being 
libellous  in  themselves,  no  innuendo  was  necessary  to  point  them.  No 
one  can  read  this  advertisement  without  seeing  that  a  very  serious  re 
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flection  on  the  plaintiffs  was  idtended.  [Wildb,  C.  J.  There  is  nothing 
on  the  face  of  the  declaration  whence  we  can  necessarily  imply  a  charge 
even  of  negligence  in  the  plaintiffs.]  It  was  the  very  object  of  the 
defendant  to  conceal  the  precise  imputation  he  intended  to  convey. 
[Wilde,  G.  J.  I  am  wholly  unable  to  extract  from  the  statement  of 
the  alleged  libel  any  thing  approaching  to  a  cause  of  action.  The 
whole  seems  to  amount  to  no  more  than — "I  do  not  like  you,  Dr.  FeU." 
That  it  is  a  piece  of  impertinence,  is  not  enough  to  entitle  the  plaintiffs 
to  maintain  an  action  for  it.  No  doubt,  the  intention  of  the  defendant 
was,  to  vex  and  annoy  the  plaintiffs:  but,  what  is  there  here  to  bring 
them  into  disrepute  as  cautious  and  efficient  men  of  business  ?  I  am 
utterly  unable  to  discover  any  imputation  on  their  character.  What 
right  have  they  to  ask  the  court  to  draw  an  inference  which  they  have 
not  ventured  to  draw  for  themselves  ?  If  the  court  can  extract  venom 
from  the  publication,  why  may  not  the  plaintiffs?]  The  libel  is  so 
darkly  expressed  that  it  is  diflScult  to  affix  a  precise  meaning  to  it :  it 
clearly  imputes  to  the  plaintiffs  either  fraud,  or  negligence,  or  some 
other  improper  conduct  in  their  business. 

*9fi4.1  *WiLDE,  C.  J.  In  reading  this  libel,  the  court  considers 
-^  itself  bound  so  to  deal  with  it  as  it  would  be  dealt  with  if  this 
were  a  motion  to  arrest  the  judgment,  and  to  see  if  there  is  in  it  any 
thing  which,  by  reasonable  intendment,  conveys  an  imputation'  upon  the 
plaintiffs,  either  in  their  moral  character,(a)  or  in  the  conduct  of  their 
business.  It  is  somewhat  remarkable  that  the  plaintiffs  have  not  ven- 
tured to  aver  that  the  alleged  libel,  or  any  part  of  it,  is  calculated  to 
injure  the  plaintiffs  in  their  calling  of  stock  and  share-brokers :  and  no 
special  damage  is  alleged.  In  all  these  cases,  if  by  any  reasonable  in- 
tendment a  jury  could  infer  that  the  publication  complained  of  reflects 
upon  the  moral  conduct  (a)  or  the  professional  reputation  of  the  plaintiff, 
it  is  the  duty  of  the  court  to  send  the  matter  before  them.  But  the 
instances  are  by  no  means  rare,  of  judgment  being  arrested  when  the 
court  has  thought  that,  by  no  reasonable  intendment,  could  the  libel 
bear  the  constraction  put  upon  it  by  the  innuendoes.  Of  this  class  is 
the  case  of  Heame  v.  Stowelly  12  Ad.  &  E.  719.  There,  the  declaration 
stated  that  the  plaintiff  was  a  Roman  Catholic  priest,  and  priest  of  a 
chapel  named,  and  that  the  defendant,  intending  to  injure  him  in  his 
offices,  published  of  him,  in  those  offices,  a  libel,  which  waa  set  out. 
The  alleged  libel  contained  an  account  of  a  Roman  Catholic  having  been 
seen  performing  a  penance,  which  was  suggested  to  be  of  a  degrading 
kind,  and  added  that  the  party  performing  the  penance  said  that  his 
priest  would  not  administer  the  sacrament  to  him  till  he  had  performed 
it,  and  that  his  priest  was  the  plaintiff.     The  declaration  also  set  forth 


(a)  A  publication  attacking  the  moral  conduct  of  the  plaintifTs  would  entitle  them  to 
rate  actiooB;  but,  to  sustain  njoimt  action  in  respect  of  such  attacks,  special  damage  totkiftrm 
must  be  alleged. 
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certain  comments  of  the  defendant,  accompanying  the  publication,  and 
in  which  the  Roman  Catholic  discipline  was  attacked.     The  libel  was  not 
otherwise  connected  with  the  *plaintiff:  nor  were  there  any     ^^^^r 
allegations  showing  how  the  enjoining  of  such  a  penance  would     ^ 
affect  the  character  of  a  Roman  Catholic  priest.     The  court  arrested 
the  judgment, — ^holding  that  the  publication  was  not,  on  the  face  of  it, 
libellous ;  and  refusing,  even  upon  the  assumption  that  the  plaintiff  was 
eharged  with  imposing  the  penance,  to  intend  that  the  jury  had  evidence 
before  them  of  an  injury  to  the  plaintiff  which  the  declaration  did  not 
show,  though  some  evidence  to  that  purpose  was  in  fact  given.     In  the 
absence,  therefore,  of  any  colloquium  or  innuendo  giving  to  this  libel  a 
sonstruction  or  meaning  injurious  to  the  character  of  the  plaintiffs,  we 
must  endeavour  to  extract  from  the  words  themselves  something  that 
will  sustain  the  declaration.     The  alleged  libel  commences  with  the 
word  <<  warning."     Thut  per  ae  amounts  to  nothing.     It  then  goes  on 
to  state  that  the  plaintiffs  bought  certain  railway  shares,  under  a  false 
representation  of  the  market  at  a  certain  price.     Does  that  necessarily 
impute  to  the  plaintiffs  want  of  skill  or  dishonesty  ?     The  words  that 
follow — «and  sanctioned  by  Charles  Jones" — tend  to  make  the  state- 
ment more  equivocal,  and  are,  I  think,  altogether  inconsistent  with  any 
imputation  on  the  plaintiffs.     The  writer  then  proceeds  to  state  that  he 
will  forthwith  send  them  (t.  e.  the  shares)  to  the  Manchester  and  South- 
ampton committee,  and  claim  a  return  of  the  deposit  paid;  not  stating 
on  what  ground ;  and  it  by  no  means  follows  that  it  must  necessarily  be 
on  a  ground  reflecting  on  the  character  or  conduct  of  the  plaintiffs.     It 
is  not  averred  that  the  plaintiffs  stood  in  any  such  relation  to  the  com- 
pany as  to  make  them  responsible  for  any  misrepresentation  as  to  the 
value  of  the  shares,  to  which  they  are  not  shown  to  be  parties.     The 
next  sentence  of  the  advertisement  amounts  to  a  mere  threat  to  take 
legal  proceedings  against  Messrs.  Capel  &  Co.,  unless  they  would  arrange 
to  return  the  defendant  the  sum  paid  by  him  as  the  price  of  the  shares. 
That  clearly  is  not  the  *8ubject-matter  of  an  action.     In  the    r^o/>.» 
absence  of  any  explanation  on  the  plaintiffs'  part,  I  am  unable    ^ 
to  discover  any  thing  that  looks  like  an  imputation  on  them.     The  only 
part  that  seems  at  all  doubtful,  is  that  which  proposes  to  take  the 
amount  by  instalments,  «  on  security  being  deposited  with  any  bankers 
but  those  who  recommended  Capel  &  Co."     Possibly  the  writer  may  by 
this  mean  to  insinuate  that  the  plaintiffs  are  unable  to  pay  something 
for  which  they  are  liable.    But,  in  the  absence  of  any  statement  re- 
ferring to  any  transaction  out  of  which  such  a  liability  could  arise,  I 
cannot  infer  that  the  defendant  intended  to  impute  insolvency  to  the 
plaintiffs.     And  this  appears  to  me  to  be  the  only  passage  calculated  to 
induce  a  moment's  hesitation.     The  concluding  words  seem  rather  to 
«ast  a  reflection  on  the  bankers  who  recommended  the  plaintiffs  to  the 
defendant.     Upon  the  ground,  therefore,  that  there  is  nothing  in  the 
toIm  iy.  28 
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alleged  Kbel  that  can,  by  any  fair  and  reasonable  intendment  from  tbe 
nv^ords  themselves,  be  construed  as  reflecting  upon  the  characters  or 
capacity  or  conduct  of  the  plaintiffs,  I  think  the  defendant  is  entitled  to 
judgment. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  There  clearly  is  nothing  dis- 
closed  in  the  declaration  that  can  properly  be  the  subject  of  an  action. 
Th«  alleged  libel  neither  holds  up  the  plaintiffs  to  ridicule,(a)  nor  im- 
putes to  them  any  criminality  or  unskilfulness  in  their  business.  It  is 
a  hasty  statement  of  an  angry  man  who  has  sustained  a  serere  loss :  but 
it  is  not  alleged  that  that  loss  was  occasioned  by  the  fraud  or  negligrace 
of  the  plaintiffs. 

Crbsswell,  J.  The  plaintiffs  have  not  attempted,  by  any  colloquium 
or  innuendo,  to  give  a  particular  application  to  the  language  used  ic 
the  alleged  libel,  as  was  done  in  Goldstein  v.  Fosa^  6  B.  &  C.  154,  9  D. 
A  R.  197,  4  Bingh.  489,  1  M.  A;  P.  402,  2  Y.  &  J.  146.  We  must, 
^^R71  ^^^^^^'^^®>  '''read  the  words  in  their  ordinary  sense ;  and,  so  read- 
-^  ing  them,  it  is  quite  impossible  to  say,  with  any  reasonable  cer- 
tainty, that  they  contain  any  libellous  imputation  on  the  plaintiffs. 

y.  Williams,  J.  I  am  of  the  same  opinion.  It  is  not  enough  to 
4»how  that  the  alleged  libel  has  a  malicious  or  calumnious  tendency :  it 
must  be  distinctly  shown  what  the  particular  imputation  is,  according  to 
the  4octrine  in  Heame  v.  StowelL  Judgment  for  the  defendant. 

(a)  Suprjk,  264,  n. 


DOE  d.  HARRISON,  Clerk,  r.  HAMPSON.  (6) 

The  presumpnoon  of  law,  that  slips  of  waste  land  adjoining  a  highway  belong  to  the  owner 
of  tbe  adjoiiing  enclosed  land,  may  be  rebutted  by  evidence  tending  to  laise  a  contiaiy 
presumption. 

In  an  action  by  «  rector,  to  recover  a  slip  of  land  lying  between  the  glebe  and  a  highwny, 
in  order  to  rcAmt  the  presumption  of  ownership  arising  from  contiguity,  it  was  proved  that 
the  defendant  and  those  under  whom  he  claimed  had  occupied  the  spot  in  question  for 
more  than  forty  years,  and  during  four  or  five  successive  incumbencies,  without  interrup 
tion  and  thattthere  wer«  slips  of  land  adjoining  the  piece  in  dispute,  at  either  end,  alK 
lying  between  the  glebe  and  the  road,  which  were  occupied  adversely  to  the  rector:— 
Held^  tliat,  the  whole  case  on  both  6id«s  resting  on  presumption,  it  was  properly  left 
to  the  jury  to  «ay  whether  or  not  the  evidence  given  on  the  defendant's  part  rebutted 
the  pxesumptiea  of  law  on  which  the  plaintiff's  case  rested. 

This  was  aa  action  of  ejectment,  brought  by  the  rector  of  the  parish 
of  Thorn  Faloon,  otherwise  Thorn  Parva,  in  the  county  of  Somerset,  tc 
recover  possession  of  a  small  pieoe  of  land  with  a  cottage  and  out-houses 
thereon,  lying  by  the  side  of  the  turnpike-road  leading  from  Hatch  Beau- 
dbamp  to  Taunton,  which  he  claimed  as  part  of  his  glebe. 

The  cause  was  tried  before  Eble,  J.,  at  the  Taunton  spring  assises, 
1JB46|  when  it  appeared  in  evidence  that  the  leaser  of  the  plaintiff  had 

(6)  This  case  was  decided  in  Trwity  term,  1846. 
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glebe  land  lying  on  each  *8ide  of  the  road  in  question,  and  that     r^ioaR 
the  fence  of  such  glebe  land  was  parallel  to  the  road,  and  a  few    '■  " 
jards  from  it.     The  piece  of  land  sought  to  be  recovered  was  pan  of 
that  which  was  between  the  fence  of  the  glebe  land  and  the  road. 

On  the  part  of  the  defendant,  it  was  proved,  that,  at  the  earliest  period 
to  which  the  evidence  extended,  viz.  forty-five  years  ago,  the  piece  of 
land  lying  between  the  fence  of  the  glebe  and  the  road  was  open  and 
unenclosed ;  but,  at  each  end  of  it,  there  was  at  that  time  a  small  piece, 
also  lying  between  the  glebe  and  the  road,  enclosed,  in  the  occupation 
of  persons  who  were  not  shown  to  derive  title  under  the  incumbent  of 
Thorn  Falcon ;  and  no  evidence  was  given  of  the  time  when  such  enclo- 
sures were  made.  Part  of  the  piece  of  land  for  which  the  action  was 
brought  was  enclosed  forty  years  ago  by  one  Hurcott,  who  sold  it  to 
another  person,  who  increased  the  size  of  the  enclosure.  From  this  per- 
son, the  defendant  bought  the  enclosure,  and  he  had  enjoyed  it  for  thirty- 
seven  years.  During  the  forty  years,  there  had  been  five  rectors  of 
Thorn  Falcon. 

There  was  no  evidence  to  show  that  any  of  the  acts  of  ownership 
exercised  by  the  defendant,  or  those  under  whom  he  claimed,  were 
referable  to  any  authority  derived  from  the  lord  of  the  manor,  (a) 

For  the  plaintiff,  it  was  contended,  that  it  was  a  presumption  of  law, 
that  the  slip  of  land  lying  between  the  fence  of  the  glebe  and  the  road, 
belonged  to  the  rector  as  part  of  his  glehe,  and  that  the  occupation  of 
it  by  other  persons  for  forty  years  gave  no  title  to  the  occupiers,  and 
consequently  did  not  defeat  the  title  by  legal  presumption  arising  from 
the  situation  of  the  land :  and  the  3  &  4  W.  4,  c.  27,  s.  29,(6)  was  ^^^qaq 
♦referred  to,  as  was  also  the  case  of  Doe  d.  Pring  v.  Pearset/j  L 
7  B.  &  C.  804,  9  D.  &  R.  908.(c) 

(a)  The  contest  was,  in  fact,  between  the  lord  of  the  manor  and  the  rector. 

(6)  Which  enacts  <*that  it  shall  be  lawful  for  any  archbishop,  bishop,  dean,  prebendary,  par- 
son, vicar,  master  of  hospital,  or  other  spiritual  or  eleemosynary  corporation  sole,  to  make  an 
entry  or  distress,  or  to  bring  an  action  or  suit  to  recover  any  land  or  rent  within  such  periol 
a«  hereinafter  is  mentioned  next  after  the  time  at  which  the  right  of  such  corporation  sole,  or 
of  his  predecessor,  to  make  such  entry  or  distress,  or  bring  such  action  or  suit,  shall  first  have 
accrned^— chat  is  to  say,  the  period  during  which  two  persons  in  succession  shall  have  held  the 
office  or  benefice  in  respect  whereof  such  land  or  rent  shall  be  claimed,  and  six  years  after  a 
third  person  shall  have  been  appointed  thereto,  if  the  times  of  such  two  incumbencies  and  sucb 
term  of  six  years  taken  together  shall  amount  to  the  full  period  of  sixty  years ;  and,  if  such  times 
taken  together  shaU  not  amount  to  the  full  period  of  sixty  years,  then  during  such  further  number 
of  years  in  addition  to  such  six  years  as  will  with  the  time  of  the  holding  of  such  two  persons  and 
Buch  six  years  make  up  the  full  period  of  sixty  years:  and,  after  the  said  31stofDecember,1833, 
no  such  entry,  distress,  action,  or  suit  shall  be  made  or  brought  at  any  time  beyond  the  deter- 
mination of  such  period." 

(e)  That  case  was  decided  upon  the  ground  that  the  customary  tenement  must  be  presumed 
to  have  been  created  be/ore  the  dedication  of  the  road  to  the  public.  No  question  was  raised 
as  to  the  propriety  of  presuming  that  the  tenant  had  been  guilty  of  voluntary,  or,  at  least,  permis- 
siTe  waste,  in  destroying  ftro  tanto  the  copyhold  estate.  If  the  dedication  of  a  highway  must 
be  presumed  to  be  posterior  to  the  creation  of  the  copyhold  through  which  it  ruiis,  it  seems  la 
Ibllow,  that,  upon  tlie  escheat  of  such  a  copyhold,  the  lord  may  stop  up  the  highway,  althouga 
it  may  have  been  eigoyed  by  the  public  from  the  days  of  £ing  Stephen  j  as  the  lord  was  not 
to  enter  for  the  forfeiture. 
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The  learned  judge  held,  that,  the  claim  of  the  lessor  of  the  plaintiff 
resting  on  presumption,  the  evidence  adduced  by  the  defendant  tended 
to  rebut  the  presumption ;  and  he  left  the  whole  to  the  jury,  who  re- 
turned a  verdict  for  the  defendant. 

Channelly  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  there  was  no  evidence  which  ought  to  have 
been  submitted  to  the  jury,  for  the  defendant.  [Erle,  J.  The  plain- 
tiff relied  on  the  presumption  of  law.  In  order  to  rebut  that,  the 
*2701  ""defendant  showed  forty-three  years'  possession  by  himself 
and  those  under  whom  he  claimed,  three  conveyances  for  valu- 
able consideration  in  the  mean  time,  and  four  or  five  successive  incum- 
bencies, during  which  the  right  was  never  disputed.  There  was  no  evi- 
dence that  the  slip  of  land  in  question  ever  was  part  of  the  glebe.  I 
left  the  whole  to  the  jury  ;  and  they  came  to  the  conclusion  that  the 
presumption  of  law  did  not  arise.]  The  learned  serjeant  cited  Rex  v. 
The  Inhabitants  of  Edmonton^  1  M.  &  Rob.  24. 

Dowling^  Serjt.,  (with  whom  was  M.  Smith,)  showed  cause.  The 
general  presumption  undoubtedly  is,  that  waste  land  abutting  on  a  tuni- 
pike-road  belongs  to  the  owner  of  the  adjoining  enclosed  land,  whether 
he  be  a  freeholder,  leaseholder,  or  copyholder,  and  not  to  the  lord 
of  the  manor :  Doe  d.  Pring  v.  PearBey,  7  B.  &  C.  304,  9  D.  &  B. 
908 ;  The  King  v.  Thelnhabitants  of  Hatfield,  4  Ad.  &  E.  156.  It  is 
a  proesumptio  juris,  not  de  Jure,  which  may  always  be  rebutted  by  evi- 
dence to  the  contrary.  Thus,  in  Grose  v.  West,  7  Taunt.  39,(a)  it  was 
held,  that,  if  the  strip  of  land  communicate  with  open  commons,  or  other 
larger  portions  of  land,  the  presumption  is  either  altogether  destroyed, 
or  considerably  narrowed ;  for,  that  the  evidence  of  ownership  wliich 
applies  to  the  larger  portions,  applies  also  to  the  narrow  strip  which 
communicates  with  them.  J)oe  d.  Barrett  v.  Kemp,  7  Bingh.  332, 5  M. 
&  P.  173,  S.  C.  in  error,  2  N.  C.  102,  2  Scott,  9,  recognises  the  same 
principle.  So  in  Steel  v.  Prickett,  2  Stark.  N.  P.  C.  463,  Abbott, 
C.  J.y  lays  down  the  rule  as  well  established,  that  land  under  such  cir- 
cumstances is  presumed,  in  the  first  instance,  to  belong  to  the  owner 
of  the  adjoining  land,  and  not  to  the  lord  of  the  manor ;  adding  that 
itiq^-ii  '^  ^  presumption  prevails  only  *80  long  as  proof  to  the  contrary 
-*  is  wanting."  Headlam  v.  Headley,  Holt,  N.  P.  C.  463,  is  to 
tbe  same  effect.(i)  Before  enclosure,  the  land  may  have  belonged  either 
to  the  owner  of  the  adjoining  land,  to  the  lord  of  the  manor,  or  to  a 
third  person.  In  the  absence  of  direct  evidence  that  it  ever  was  part 
of  the  glebe,  the  29th  section  of  the  3  &  4  W.  4,  c.  27,  cannot  affecc 
the  r^uestion.  If  there  was  any  evidence  for  the  defendant,  the  direc- 
tion was  fight :  and  the  learned  judge  was  bound  to  leave  the  whole  case 
t«  lie  jury, 

Xfc)  And  see/fiyitf  v.  Prict,  5  Taunt.  326,  1  Marsh,  68 ;  Doe  rf.  Can  y.  BiUyard,  3  M.  &  R 1 1 S 
(^  And  see  ftamcf  t.  Morrell,  I  Beavan,  261. 
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Channell,  Serjt.,  (with  whom  was  Fitzherhert,)  in  support  of  the  rule. 
The  question  was  not  correctly  dealt  with  at  the  trial.  The  presump- 
tion as  to  waste  land  lying  between  the  highway  and  ancient  enclosed 
lands,  is,  that  it  belongs  to  the  owner  of  the  adjoining  lands ;  and  this 
presumption  is  strengthened  if  the  lands  on  both  sides  belong  to  the 
same  person.  The  reason  is  very  accurately  given  by  Abbott,  C.  J., 
in  Steel  v.  Prickett.  There,  the  strip  was  claimed  by  the  lord  of  the 
manor :  and  it  is  important  to  bear  in  mind,  that  the  dispute  has  usually 
been  between  the  lord  of  the  manor  and  the  owner  of  the  adjoining 
land.(a)  His  lordship  says :  « In  some  of  the  more  ancient  books  of 
law,  a  difference  of  opinion  appears  to  have  existed  as  to  the  right  to 
the  waste  lands  adjoining  to  public  highways ;  but,  as  far  as  my  own 
experience  goes, — and  I  have  heard  the  opinions  of  many  learned  judges 
on  the  subject, — it  has  uniformly  been  laid  down,  that  land,  under  such 
jircumstances,  is  presumed,  in  the  first  instance,  to  belong  to  the  owner 
of  the  adjoining  land,  and  not  to  the  lord  of  the  manor ;  but  a  presump- 
tion  prevails  only  so  long  as  proof  to  the  contrary  is  wanting."  *  *  * 
**  In  remote  and  ancient  times,  when  roads  were  frequently  made  through 
unenclosed  lands,  and  when  the  same  labour  and  expense  '''was  r^co^Q 
not  employed  upon  roads,  and  they  were  not  formed  with  that 
exactness  which  the  exigencies  of  society  now  require,  it  was  part  of  the 
law  that  the  public,  when  the  road  was  out  of  repair,  might  pass  along 
the  land  by  the  side  of  the  road.  This  right,  on  the  part  of  the  public, 
was  attended  with  this  consequence,  that,  although  the  parishioners 
were  bound  to  the  repair  of  the  road,  yet,  if  an  owner  excluded  the 
public  from  using  the  adjoining  land,  he  cast  upon  himself  the  onus  of 
repairing  the  road.  If  the  same  person  was  the  owner  of  the  land  on 
both  sides,  and  enclosed  both  sides,  he  was  bound  to  repair  the  whole 
of  the  road ;  if  he  enclosed  on  one  side  only,  the  other  being  left  open, 
he  was  bound  to  repair  to  the  middle  of  the  road ;  and,  where  there  was 
an  ancient  enclosure  on  one  side,  and  the  owner  of  lands  enclosed  on  the 
other,  he  was  bound  to  repair  the  whole.  Hence,  it  followed  as  a  na- 
tural consequence,  that,  when  a  person  enclosed  his  land  from  the  road, 
he  did  not  make  his  fence  close  to  the  road,  but  left  an  open  space  at 
the  side  of  the  road,  to  be  used  by  the  public  when  occasion  required. 
This  appears  to  be  the  most  natural  and  satisfactory  mode  of  explaining 
the  frequency  of  wastes  left  at  the  sides  of  roads ;  that  the  object  was, 
rA)  leave  a  suflBciency  of  land  for  passage  by  the  side  of  a  road,  when  it 
was  out  of  repair,  is  the  general  presumption  of  law,  but  this  presump- 
tion is  capable  of  being  rebutted."  And  Batlet,  J.,  adopts  the  same 
riew  in  Doe  d.  Pring  v.  Pearaey  ;  as  did  this  court  in  Doe  d.  Barrett 
V.  Kemp.  Where  it  is  shown  that  the  road  is  made  through  a  manor, 
and  evidence  is  given  of  acts  of  ownership  exercised  over  the  spot  in 
(question  by  the  lord,  the  presumption  is  raised  that  the  road  was  ori- 

(a)  Vide  supr^  268  (a). 
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ginally  made  by  the  lord  over  the  waste  land  of  the  manor.  Bat,  where 
no  manorial  rights  intervene,  evidence  much  more  cogent  than  that 
adduced  here  is  required  to  displace  the  presumptive  right  of  the  owner 
^2701  <>f  ^^6  adjoining  enclosed  land ;  it  must  at  least  be  '''evidence 
tending  to  show  that  some  one  else  originally  made  the  road. 
[Maule,  J.  The  question  is,  whether  there  was  any  evidence  to  go  to 
the  jury,  against  the  presumption.  Cur.  adv.  vuU. 

Maule,  J.,  now  delivered  the  judgment  of  the  court.  After  stating 
the  facts,  ut  ante^  267,  268,  the  learned  judge  proceeded  as  follows : — 
The  three  surviving  judges  who  heard  the  argument  have  come  to  the 
conclusion  that  the  rule  must  be  discharged. 

It  is  not  necessary  to  determine  what  would  have  been  the  result,  if 
the  evidence  had  shown,  that,  at  the  earliest  period  to  which  it  applied, 
there  was  glebe  land  enclosed,  and  a  slip  of  land  lying  unenclosed  be- 
tween that  glebe  and  the  road,  without  any  circumstance  then  existing 
which  tended  to  rebut  the  presumption  that  the  slip  belonged  to  the 
owner  of  the  enclosed  land;  for,  the  evidence  showed,  that,  at  that 
time,  there  were  two  pieces  of  land  adjoining  the  piece  in  dispute,  at 
either  end,  also  lying  between  the  glebe  and  the  road,  which  were  occu- 
pied adversely  to  the  rector ;  which  fact  was,  undoubtedly,  evidence 
tending  to  raise  a  presumption  that  the  land  lying  between  the  enclosed 
glebe  and  the  road  was  not  part  of  the  glebe ;  and  the  adverse  occupa- 
tion of  the  part  in  question  in  the  cause,  for  forty  years,  was  evidence 
strengthening  that  presumption.  The  whole,  therefore,  rested  in  pre- 
sumption on  both  sides.  The  lessor  of  the  plaintiff,  on  the  one  hand, 
did  not  prove  title,  but  merely  facts  from  which  a  title  might  be  pre- 
sumed :  and  the  defendant,  on  the  other  hand,  elicited  from  the  witness 
called  by  the  lessor  of  the  plaintiff,  evidence  of  other  facts  tending  to 
rebut  that  presumption. 

It  was,  therefore,  incumbent  on  the  learned  judge  to  leave  the  whole 
to  the  jury ;  and  there  is  no  ground  for  granting  a  new  trial. 

Rule  discharged. 


*274]  *FEARN  v.  COCHRAJJE. 

To  a  count  on  a  bill  of  exchange,  the  defendant  pleaded,  tliat,  after  the  bill  became  due,  be 
made  a  promissory  note  payable  to  the  plaintiff's  order  on  demand,  and  delivered  the 
same  to  tlie  plaintitf,  who  took  and  received  tlie  same,  "  for  and  on  account  or'  the  bill, 
and  the  causes  of  action  in  respect  thereof;  and  that  aiYerwards  he  deliveri*d  to  the  plain- 
tiflfa  warrant  of  attorney,  and  that  the  plaintiff*  accepted  and  received  the  same,  in  full 
satisfaction  and  discharge  of  the  said  note,  and  of  all  causes  of  action  in  respect  thereof 
and  of  the  causes  of  action  in  the  count  mentioned  :  Held^  that  the  plea  was  not  double. 

Quarts  whether  it  was  bad,  as  being  an  argumentative  plea  of  payment 

Assumpsit.  The  first  count  of  the  declaration  charged  the  defendant 
as  tbe  acceptor  of  a  bill  of  exchange  for  732Z.  13«.,  drawn  by  the  plain- 
tiff  on  the  14th  of  December^  1839,  payable  two  months  after  date. 
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The  second  count  was  on  a  bill  for  150Z«,  drawn  by  the  plaintiff  on  the 
4th  of  December,  1839,  and  accepted  by  the  defendant,  payable  two 
months  after  date.  The  third  count  was  on  a  bill  for  70^.,  drawn  by 
the  plaintiff  on  the  9th  of  January,  1840,  and  accepted  by  the  defend- 
ant, payaUe  two  months  after  date.  The  declaration  also  contained  a 
count  for  money  found  doe  upon  an  account  stated,  and  a  general 
breach. 

Seventh  plea,  to  the  first  count,  that,  after,  the  making  and  accept- 
ance of  the  bill  of  exchange  in  that  count  mentioned,  as  therein  alleged, 
and  after  the  same  became  due  and  payable  according  to  the  tenor  and 
effect  thereof,  and  before  the  commencement  of  the  suit,  to  wit,  on  the 
1st  of  April,  1840,  the  defendant  made  his  certain  note  in  writing,  bear- 
ing date,  to  wit,  the  day  and  year  last  aforesaid,  and  thereby  promised 
to  pay  to  the  plaintiffs  or  his  order,  on  demand,  1050Z.,  and  then  de- 
livered the  same  to  the  plaintiff,  and  who  then  took  and  received  the 
same /or  and  an  account  of  the  last-mentioned  bill  of  exchange,  and  the 
causes  of  action  in  respect  thereof  in  the  said  first  count  mentioned ; 
that  thereupon,  afterwards,  and  after  the  making  and  delivery  by  the  de- 
fendant to  the  plaintiff  of  the  promissory  '''note  in  the  plea  men-  r*'i*7ty 
tioned,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  ^ 
9th  of  May,  1842,  it  was  agreed  by  and  between  the  plaintiff  and  de- 
fendant and  Thomas,  Earl  of  Dundonald,  that  the  said  Thomas,  Earl  of 
Dundonald,  should  sign  and  seal,  and  as  his  act  and  deed  deliver  to  the 
plaintiff,  in  full  satisfaction  and  discharge  of  the  said  promissory  note 
in  this  plea  mentioned,  and  of  all  causes  of  action  in  respect  thereof,  and 
of  the  causes  of  action  in  the  first  count  mentioned,  a  certain  deed  or 
instrument,  called  a  warrant  of  attorney  to  confess  a  judgment,  bearing 
date  the  day  and  year  last  aforesaid,  in  the  form  and  to  the  effect,  and 
with  the  defeasance  thereunder  written  hereinafter  next  mentioned 
respectively,  and  that  the  plaintiff  should  accept  and  receive  the  same 
of  and  from  the  said  Thomas,  Earl  of  Dundonald,  in  full  satisfaction 
and  discharge  as  last  aforesaid :  that  thereupon,  afterwards,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  day  and  year  last  afore- 
said, in  pursuance  of  the  said  agreement,  and  according  to  the  true 
intent  and  meaning  thereof,  the  said  Thomas,  Earl  of  Dundonald,  signed 
and  sealed,  and  as  his  act  and  deed  delivered,  to  the  plaintiff,  in  full 
satisfaction  and  discharge  of  the  said  promissory  note  in  this  plea  men- 
tioned, and  of  all  causes  of  action  in  respect  thereof,  and  of  the  causes 
of  action  in  the  said  first  count  mentioned,  a  warrant  of  attorney  to  con- 
fess judgment,  bearing  date  the  day  and  year  last  aforesaid,  directed  to 
R.  J.  H.  and  W.  M.,  attorney's  of  her  majesty's  Court  of  Queen's 
Bench  at  Westminster,  jointly  and  severally,  and  to  any  other  attorney 
of  the  same  court,  and  thereby  desired  and  authorized  them,  the  last-named 
attorneys,  or  any  one  of  them,  or  any  other  attorney  of  the  Court  of 
Queen's  Bench,  to  appear  for  the  said  Thomas,  Earl  of  Dundonald,  as 
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of  Trinity  term  then  next,  or  any  other  subsequent  term,  and  then  and 
^'''761     ^^®^®  ^^  receive  a  declaration  *for  the  said  Thomas,  Earl  of 

Dundonald,  in  an  action  of  debt  for  27002.,  at  the  suit  of  the 
now  plaintiff,  his  executors  or  administrators,  and  thereupon  to  confess 
the  same  action,  or  else  to  suffer  judgment  by  nil  dieitj  or  otherwise,  to 
pass  against  the  said  Thomas,  Earl  of  Dundonald,  in  the  same  action, 
and  to  be  forthwith  entered  up  against  the  said  Thomas,  Earl  of  Dun- 
donald, of  record  of  the  last-mentioned  court,  for  the  said  sum  of  27002., 
together  with  costs  of  suit;  and,  after  the  said  judgment  should  be  en- 
tered up  as  aforesaid,  for  the  said  Thomas,  Earl  of  Dundonald,  and  as 
his  act  and  deed  to  sign,  seal,  and  execute  a  good  and  sufficient  release 
in  the  law  to  the  plaintiff,  his  heirs,  executors,  and  administrators,  of  all 
and  all  manner  of  error  and  errors,  writ  or  writs  of  error,  and  all  benefit 
and  advantage  thereof,  and  all  misprision  of  error  and  errors,  defects  and 
imperfections  whatsoever  had,  made,  committed,  done,  or  suffered,  or 
to  be  had,  &c.,  in  and  about,  touching,  or  concerning  the  aforesaid 
judgment,  or  in,  about,  touching,  or  concerning  any  writ,  warrant,  pro- 
cess, declaration,  plea,  entry,  or  other  proceedings  whatsoever  of  or  any 
way  concerning  the  same ;  that,  before  and  at  the  time  when  the  said 
Thomas,  Earl  of  Dundonald,  signed,  sealed,  and  as  his  act  and  deed 
delivered,  the  said  warrant  of  attorney  as  aforesaid,  there  was  present 
at  the  said  execution  thereof  one  J.  P.  Beavan,  an  attorney  of  one  of 
che  superior  courts,  to  wit,  &g.,  on  behalf  of  the  said  Thomas,  Earl  of 
Dundonald,  expressly  named  by  him,  and  attending  at  his  request,  to 
inform  him  of  the  nature  and  effect  of  such  warrant  of  attorney,  before 
the  same  was  executed ;  and  the  said  J.  P.  Beavan  then  informed  the 
said  Thomas,  Earl  of  Dundonald,  of  the  nature  and  effect  of  the  said 
warrant  of  attorney,  before  the  same  was  so  executed  as  aforesaid,  and 
then  subscribed  his  name  as  a  witness  to  the  due  execution  thereof,  and 
^nY^^-i     thereby  then  declared  '''himself  attorney  for  the  said  Thomas, 

Earl  of  Dundonald,  so  executing  the  same  as  aforesaid,  and 
stated  that  he  subscribed  as  such  attorney :  that,  by  a  memorandum  of 
defeasance  to  the  said  warrant  of  attorney  thereunder  then  written,  and 
signed  by  the  said  Thomas,  Earl  of  Dundonald,  it  was  declared  that  the 
said  warrant  of  attorney  was  given  to  secure  the  payment,  from  the 
said  Thomas,  Earl  of  Dundonald,  to  the  now  plaintiff,  of  the  sum  of 
1350Z.,  with  interest,  on  the  1st  of  January,  1843,  and  that  it  was  thereby 
agreed  by  and  between  the  said  parties  thereto,  that  no  judgment  should 
be  signed  on  the  said  warrant  of  attorney,  and  no  action  or  execution 
or  other  process  or  proceedings,  should  be  commenced,  sued  out,  or  pro- 
secuted against  the  said  Thomas,  Earl  of  Dundonald,  his  heirs,  execu- 
tors, or  administrators,  against  his  lands,  goods,  or  chattels,  until  de- 
fault should  happen  to  be  made  in  payment  of  the  said  sum  of  13502., 
with  interest  as  aforesaid,  and  that  it  should  not,  in  the  event  of  the  now 
plaintiff  delaying  to  sue  out  execution  on  the  said  judgment  after  a  year 
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or  more  from  the  signing  of  such  judgment,  be  necessarj  for  the  now 
plaintiff,  his  heirs,  executors,  or  administrators,  to  revive  the  said  judg- 
ment by  scire  facias  or  otherwise,  and  that  execution  might  issue  with- 
out any  such  writ  or  other  proceedings  being  taken,  any  rule  of  law  to 
the  contrary  notwithstanding:  that  the  plaintiff  then,  to  wit,  on  the 
said  9th  of  May,  1842,  and  before  the  commencement  of  this  suit,  ac- 
cepted and  received  the  said  warrant  of  attorney,  with  the  said  defeas- 
ance thereunder  written,  of  and  from  the  said  Thomas,  Earl  of  Dundon- 
ald,  in  such  full  satisfaction  and  discharge  of  the  said  promissory  note  in 
this  plea  mentioned,  and  of  all  causes  of  action  in  respect  thereof,  and 
of  the  said  cause  of  action  in  the  said  first  count  mentioned — ^^'erification. 

Similar  pleas  to  the  second  and  third  counts. 

To  each  of  these  pleas  the  plaintiff  demurred  specially,  '^'as-  rto^o 
signing  for  causes,  that  the  plea  was  double,  in  this,  to  wit,  that 
it  alleged  that  the  defendant  delivered  to  the  plaintiff,  and  that  the 
plaintiff  accepted  of  the  defendant,  a  promissory  note  payable  to  the 
order  of  the  plaintiff,  for  and  on  account  of  the  bill  of  exchange,  which, 
if  well  pleaded,  is  one  answer  to  the  count,  and  also  alleged  a  satisfac- 
tion and  discharge  of  the  same  causes  of  action,  by  the  making  and 
delivery  of  a  warrant  of  attorney,  which,  if  well  pleaded,  is  another  and 
second  answer  to  the  count ;  that  the  accord  and  satisfaction  is  not 
pleaded  with  sufficient  certainty,  since  it  does  not  appear  within  what 
time  the  Earl  of  Dundonald  was  to  execute  the  warrant  of  attorney,  or 
that  he  did  execute  such  warrant  of  attorney  within  a  proper  and  rea- 
sonable time  after  the  making  of  the  accord ;  and  that  the  plea  was  un- 
certain and  ambiguous,  inasmuch  as  it  was  doubtful  whether  the  defend- 
ant rested  his  defence  on  the  performance  of  the  accord,  or  on  the 
acceptance  by  the  plaintiff  of  the  said  warrant  of  attorney. 

Joinder  in  demurrer. 

T.  JoneSy  in  support  of  the  demurrer.  The  plea  is  clearly  double. 
The  delivery  of  the  note  to  the  plaintiff  for  and  on  account  of  the  bill, 
according  to  Kearslake  v.  Morgan,  5  T.  R.  513,  and  Mercer  v.  Cheesey 
4  M.  &  6.  804,  5  Scott,  N.  R.  664, '2  Dowl.  N.  S.  619,  primd  facie 
imports  satisfaction ;  and  the  delivery  of  the  warrant  of  attorney,  «« in 
full  satisfaction  and  discharge  of  the  said  promissory  note,  &c.,"  presents 
a  second  full  answer  to  the  action. 

ChanneU^  Serjt.,  (with  whom  was  (7.  D.  Bevan,)  cantrd.  The  first 
part  of  the  plea  does  not  afford  even  a  primd  facie  answer  to  the  action . 
the  delivery  of  the  note  did  not  operate  a  satisfaction  of  the  original  debt 
or  even  *a8  a  suspension  of  the  remedy.  In  Kearslake  v.  Morgan,  r*o^Q 
the  plaintiff  had  the  security  of  a  third  party,  that  of  the  maker  of  l- 
the  note.  In  Mercer  v.  Cheese  the  plea  alleged  that  the  defendants  made 
the  promises  in  the  declaration,  jointly  with  one  Morris,  and  that,  aftei 
the  making  of  the  said  promises  by  the  defendants  and  Morris,  and  be- 
fore the  commencement  of  the  suit,  the  plaintiff,  for  and  on  account  of 
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the  sum  as  to  which  the  plea  was  pleaded,  and  the  promises  of  xhe  de 
fendants  and  Morris  in  respect  thereof,  made  and  drew  his  bill  of  ex- 
change in  writing,  and  directed  the  same  to  Morris,  and  thereby  required 
him,  three  months  after  the  date  thereof,  to  pay  to  the  plaintiff's  order 
150Lj  and  that  Morris,  for  and  on  account  of  the  said  sum  of  150^.,  and 
the  said  promises  of  him,  Morris,  and  the  defendants,  in  respect  thereof^ 
then  accepted  the  said  bill  so  drawn  by  the  plaintiff  as  aforesaid,  and 
then  delivered  the  same  to  the  plaintiff,  who  then  took  and  received  tht? 
same  of  and  from  Morris /or  and  on  account  of  the  said  sum  of  150Z., 
and  the  said  promises  of  the  defendants  and  Morris  in  respect  thereof: 
and  it  was  held,  on  special  demurrer,  that  the  plea  afforded  a  primd 
facie  answer  to  the  action,  which  the  plaintiff  might  rebut  by  showing 
that  the  bill  remained  in  his  hands  unpaid.  The  ground  of  the  opinion 
intimated  by  the  court  there  was,  that,  if  the  note  remained  in  the 
plaintiff's  hands  unpaid,  that  being  a  matter  more  peculiarly  within  his 
knowledge,  he  was  bound  to  show  it  by  his  replication.  That  case  was 
not  much  argued ;  and  it  seems  to  be  at  variance  with  the  subsequent 
decision  of  the  Court  of  Exchequer  in  Price  v.  PricCj  16  Law  Jonm., 
Tf.  S.,  Exch.  99.  There,  to  debt  by  the  payee  against  the  maker  of  a 
promissory  note,  payable  at  six  months,  for  money  lent,  interest,  and 
on  an  account  stated,  the  defendant  pleaded,  as  to  lOOZ.,  parcel  of  the 
moneys  in  the  second,  third,  and  last  coifnts,  that  the  defendant,  before 
i^no(\-\  *^^^  commencement  of  the  suit,  made  his  promissory  note  for 
-^  the  payment  to  the  plaintiff's  order  of  100^.,  six  months  after 
date,  and  that  the  defendant  then  delivered  the  note  to  the  plaintiff, 
who  then  took  and  received  the  same  for  and  on  account  of  100/. :  to 
this  the  plaintiff  replied,  that  the  period  of  six  months  specified  in  the 
note,  expired  before  the  commencement  of  the  suit,  and  that  the  pro- 
missory note  became,  before  the  commencement  of  the  suit,  due  and 
pr«yable,  yet  that  the  defendant  had  not  paid  the  money  therein  speci- 
fied :  and  it  was  held  that  the  plea  afforded  no  answer  to  the  declara- 
tion, inasmuch  as  it  did  not  aver  that  the  note  was  still  running,  or 
that  it  had  been  endorsed  over  by  the  plaintiff.  «<If,"  says  Parke,  B., 
<(  the  instrument  is  made  payable  to  a  third  peraon,  as  in  Hichardson  v. 
MickmaUj  5  T.  R.  517,  n.,  or  is  made  by  a  third  person,  as  in  the  case 
of  Kearslake  v.  Morgan,  the  plea,  stating  the  delivery  and  acceptance 
of  the  negotiable  instrument,  is  a  sufficient  answer,  in  the  first  instance. 
If  the  plaintiff  had  taken  up  the  bill,  in  the  former  case,  or  presented 
the  note  at  maturity,  in  the  latter,  to  the  maker,  and  given  due  notice 
of  dishonour  to  the  defendant,  these  facts  would  have  formed  the  proper 
subject  of  a  replication.  But,  if  the  plea  state  no  more  than  that  a 
negotiable  note  is  given  for  and  on  account  of  the  debt,  by  which  the 
defendant  promised  to  pay  the  plaintiff,  or  order,  a  sum  of  money,  and 
does  not  state  the  note  to  be  still  running,  (which  is  the  case,)  there 
.aeems  to  us  to  be  no  primd  facte  answer.   The  remedy  is  not  suspended 
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at  the  time  of  action  brought,  so  that  there  is  no  defence  on  that 
ground ;  and,  according  to  the  principles  of  pleading,  it  is  to  be  intended 
that  the  note  remains  as  it  was,  and  that  no  order  was  made  bj  the 
plaintiff  for  the  payment  to  a  third  person,  as  it  is  not  so  averred ;  and, 
therefore,  for  '^'any  thing  stated  in  the  plea,  the  note  remains  p^coo-i 
OTerdae  in  the  hands  of  the  plaintiff:  so  that  the  suspension  of  ^ 
his  right  of  action  for  the  original  debt  is  at  an  end,  and  he  may  reco* 
ver  the  amount,  no  presentment  or  notice  of  dishonour  being  necessary 
in  his  case ;  and  therefore  such  a  plea  is  no  answer  to  the  action.  In 
a  declaration  on  a  note  payable  to  order,  it  never  is  stated  that  no 
order  was  made,  but  it  is  presumed  that  there  is  none  until  the  defend- 
ant pleads  it ;  though  it  is  true  in  both  cases  that  the  fact  whether  an 
endorsement  has  been  made  or  not,  lies  more  in  the  plaintiff's  know- 
ledge than  the  defendant's.  But,  in  the  case  of  a  declaration,  the  rule 
that  a  party  is  to  plead  facts  within  his  own  knowledge,  gives  way  to 
the  rule  that  things  are  to  be  presumed  to  continue  in  the  same  state 
till  the  contrary  appears.  To  make  this  plea,  therefore,  good,  it  should 
be  averred  that  the  note  was  not  in  the  plaintiff's  hands,  that  is,  that  it 
was  endorsed  over  before  the  action  brought."  [Wildb,  C.  J.  No 
doubt,  the  plea  would  present  a  much  more  substantial  defence  if  it 
alleged  that  the  note  was  endorsed  over  to  a  third  person.]  The  de- 
fendant must  allege  in  his  plea  enough  to  make  it  a  good  answer  to  the 
action.  Where  the  security  was  not  originally  taken  in  satisfaction  and 
discharge  of  the  debt,  but,  by  reason  of  subsequent  circumstances,  it 
does  operate  as  a  discharge,  the  plea  should  allege  those  circumstances. 
Price  V.  Price  is  a  distinct  authority  to  show  that  that  is  matter  which 
must  come  from  the  defendant,  and  not  from  the  plaintiff.  In  Itichard' 
eon  V.  Mickmanj  the  bill  was  given  iy,  and  in  Kearslake  v.  Morgan  tOj 
a  third  party :  here,  the  note  is  stated  to  have  been  given  by  the  de- 
fendant to  the  plaintiff;  and  the  only  difference  between  this  case  and 
Price  V.  Price^  is,  that  here  the  note  was  payable  on  demand^  there,  six 
months  after  date.  [WiLDS,  G.  J.  With  this  additional  circumstance, 
that,  here  the  note  is,  by  the  giving  of  the  warrant  of  ^attorney,  r^^noQ 
treated  as  being  still  in  the  hands  of  the  plaintiff.]  Precisely  so.  ^ 
The  first  part  of  the  plea,  therefore,  clearly  does  not  show  any  continu- 
ing suspension  of  the  defendant's  liability  in  respect  of  the  original  debt ; 
neither  does  it  amount  to  a  defence  in  the  way  supposed  in  Bichardsan 
V.  Mickmanj  Kearslake  v.  Morgan^  and  Mercer  v.  Cheese;  nor  does  it, 
according  to  the  considered  judgment  of  the  Court  of  Exchequer  in  the 
case  oi  Price  v.  PricCy  afford  even  a  primdfacie  answer. 

Assuming,  however,  that  the  delivery  and  acceptance  of  the  note, 
under  the  circumstances  stated,  would  afford  a,  jmrnd  facie  defence  to 
the  action,  it  does  not  render  the  plea  double,  inasmuch  as  the  giving 
of  the  note  is  merely  alleged  by  way  of  inducement  to  the  subsequent 
part  of  the  plea,  which  exhibits  the  real  defence.     In  Stephen  on 
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Pleading,  5th  edit.  296,(a)  it  is  said,  that  « no  matter  will  operate  to 
make  a  pleading  double,  that  is  pleaded  only  as  necessary  inducement 
to  another  allegation.  Thus,  it  may  be  pleaded  without  duplicity,  that, 
after  the  cause  of  action  accrued,  the  plaintiff  (a  woman)  took  husband, 
and  that  the  husband  afterwards  released  the  defendant ;  for,  though 
the  coverture  is  itself  a  defence,  as  well  as  the  release,  yet  the  averment 
of  the  coverture  is  a  necessary  introduction  to  that  of  the  release.** 
[Cresswell,  J.  Is  this  neeessary  inducement  ?]  It  is  submitted  that 
it  was  competent  to  the  defendant  to  show  the  entire  transaction.  If  the 
^rtoq-i     warrant  of  attorney  was  given  and  *received  in  satisfaction  of  the 

-*  note,  it  would  bar  the  remedy  as  well  in  respect  of  the  original  debt 
as  of  the  note :  but  it  is  by  no  means  clear  that  the  same  consequence 
would  follow,  if  the  warrant  of  attorney  was  given  in  satisfaction  of  the 
original  debt  only.  [Coltman,  J.  Would  not  the  plea  have  been 
equally  good,  if  it  had  alleged  that  the  warrant  of  attorney  was  given 
in  satisfaction  of  the  original  debt,  and  also  of  a  certain  promissory 
note,  &c.  ?]  That  is,  in  substance,  what  the  plea  does  allege.  [V.  Wil- 
LIAMS,  J.  No  objection  is  taken  to  the  plea,  on  the  ground  of  argu- 
mentativeness. Would  it  have  been  a  variance,  if  the  plea  had  alleged 
that  the  warrant  of  attorney  was  given  in  satisfaction  of  the  original 
debt,  and  the  proof  were  that  it  was  given  in  satisfaction  of  the  note 
also?]  Clearly  not.  [Cresswell,  J.  You  must  contend  that  the 
second  branch  of  the  plea  would  not  afford  an  answer,  without  intro- 
ducing the  first.]     It  is  so  submitted. 

T.  JoneSy  in  reply.  The  allegation  as  to  the  delivery  of  the  note  for 
and  on  account  of  the  bill,  clearly  was  not  in  any  sense  necessary/ 
inducement  or  introduction  to  the  second  branch  of  the  plea,  viz.  the 
delivery  of  the  warrant  of  attorney  in  satisfaction  and  discharge  of  the 
orignal  debt.  [V.  Williams,  J.  Would  the  plea  have  been  objectionable 
if  it  had  alleged  that  the  plaintiff  had  received  a  promissory  note  for 
and  on  account  of  the  bill  declared  on,  and  that  the  note  was  afterwards 
paid  ?]  That  would  have  been  unexceptionable.  [V.  Williams,  J.  What 
is  the  difference  between  such  a  plea  and  one  alleging  the  delivery  of  a 
note  for  and  on  account  of  the  original  debt,  and  that  it  was  afterwards 
satisfied  by  the  giving  of  a  warrant  of  attorney  ?]  The  objection  is  this — 
the  plea  alleges  the  delivery  of  a  note,  which  primd  facte  imports  satis- 
faction; and  it  goes  on  to  allege  a  second  satisfaction  of  the  same  debt, 
*f)ftJ.T     '^y  *means  of  a  warrant  of  attorney.     Kearslake  v.  Morgan 

^  and  Richardson  v.  Rickman  are  distinct  authorities  to  show  that 
the  first  part  of  this  plea  would  alonei  afford  an  answer  to  the  action : 

(tf)  Citing  Bac.  Abr.  Pleas  and  Pleadings,  (K.  2),  Com.  Dig.  Phadtr,  (E.  2),  and  24  £.  3, 
tol.  76  b,  (M.  24  £.  3,  fol.  75,  pi.  98 :  where,  in  a  writ  of  entry  en  It  quUms  by  the  heir  ofC 
the  disseisee,  die  tenant  pleaded  that  J.,  whose  heir  the  demandant  wva*^  being  seized  ir. 
lee,  gave  to  T.,  and  A.  in  tail,  who  had  issue  C,  that  C.  dying  without  heir  of  his  body,  J 
entered  as  reversioner,  and  enfeolfed  the  tenant,  and  aAerwards  released  to  him  all  his  riaeL* 
with  warranty.  It  was  held,  that  the  release  with  warranty  was  alone  traversable,  and  the. 
the  other  matters  wore  but  inducement.) 
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and  tlidde  cases  are  not  necessarily  in  conflict  with  Price  v.  Price. 
[CRESbWELL,  J.  In  Richardson  v.  Rickmany  the  bill  appeared  on  the 
face  of  the  plea  to  have  been  negotiated ;  here,  it  is  otherwise.]  That 
circumstance  is  not  relied  on  as  a  ground  for  the  decision.  Ohannellj 
Serjt.,  referred  to  Maillard  v.  2%c  Duke  of  ArgyU^  6  M.  &  G.  40, 
7  Scott,  N.  R.  938.  There,  to  assumpsit  for  work  and  labour,  &c.,  the 
defendant  pleaded,  as  to  250Z.,  parcel,  &c.,  that  he  made  the  promises 
jointly  with  B.  and  R. ;  that,  before  the  commencement  of  the  suit, 
B.  and  R.,  for  themselves  and  the  defendant,  delivered  to  the  plaintiff 
divers  bills  of  exchange,  in  the  whole  amounting  to  2502. ;  which  said 
bills  of  exchange  were  so  delivered  by  B.  and  R.  to  the  plaintiff,  and  by 
him  taken  and  received,  for  and  on  (iccount  of  the  said  sum  of  250Z. ; 
parcel,  &c.,  and  inpayment  thereof ;  that  the  plaintiff  afterwards  en- 
dorsed the  bills  to  certain  persons  to  the  defendant  unknown ;  and  that 
such  persons,  and  not  the  plaintiff,  at  the  time  of  commencing  the  suit, 
were  and  still  are  the  holders  thereof  respectively ;  and  it  was  held  that 
the  plea  was  neither  double  nor  inconsistent  and  repugnant — ^for,  that 
•< payment"  does  not  necessarily  import  "satisfaction."] 

Wilde,  G.  J.  It  appears  to  me  that  this  plea  is  free  from  the  objec- 
tion of  duplicity.  At  first  sight,  the  question  seemed  to  present  a  diffi- 
culty which  vanishes  upon  better  consideration.  The  plea  commences  with 
stating,  that,  after  the  maturity  of  the  bill  mentioned  in  the  first  count, 
the  defendant  delivered  his  promissory  note,  payable  on  demand,  to  the 
plaintiff,  who  then  took  "^and  received  the  same  for  and  on  account  rn^no  r 
of  the  bill  and  the  causes  of  action  in  respect  thereof.  Now,  this  '- 
instrument  was  of  no  greater  effect  than  the  original  liability  of  the  defend- 
ant, viz.  to  pay  the  debt  on  request,  and  in  no  respect  alters  the  position 
of  the  parties ;  for,  it  appears  that  the  note  still  remains  in  the  possession 
of  the  plaintiff,  the  plea  alleging  that  a  warrant  of  attorney  was  after- 
wards given  in  satisfaction  and  discharge  of  the  note,  and  of  all  causes 
of  action  in  respect  thereof,  as  well  as  of  the  causes  of  action  in  the 
first  count  mentioned, — which  it  could  not  be  unless  the  note  remained 
in  the  plaintiff's  hands.  The  only  mode,  therefore,  by  which  the  plaintiff's 
demand  is  said  to  have  been  satisfied,  is,  by  the  delivery  of  the  warrant  of 
attorney.  If  the  warrant  of  attorney  was  given  in  satisfaction  of  the 
note,  that,  in  point  of  law,  would  be  a  satisfaction  of  the  original  debt :  and 
the  allegation  in  the  plea,  that  the  last-mentioned  security  was  given  in 
satisfaction  and  discharge  of  the  note  and  of  all  causes  of  action  in  the 
firet  count  mentioned,  is  but  an  allegation  of  the  legal  effect  of  the  facts 
before  stated.  Putting  it  at  the  highest,  the  note  is  but  in  the  nature 
of  a  collateral  security ;  and  the  warrant  of  attorney  satisfies  both  the 
original  debt  and  the  collateral  security.  The  plea,  therefore,  states  but 
one  defence.  It  is  unnecessary  to  examine  with  any  great  minuteness 
whether  the  recent  decision  of  Price  v.  Price  breaks  in  upon  the  doc- 
trine laid  down  in  Kerstake  v.  Morgan.     The  Court  of  Exchequer  cer« 
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tainlj  does  not  seem  to  have  intended  so  to  do ;  but  it  professes  to 
decide  the  ease  before  it  upon  a  distinction  that  is  plain  and  palpable. 
Price  V.  Priet  does  certainly  seem  to  be  inconsistent  with  Mercer 
V.  Chee%e ;  but  Mercer  v.  Cheese  was  not  a  distinct  decision,  coHnsel 
having  elected  to  amend,  upon  a  mere  intimation  of  opinion.  I  there- 
fore think  that  upon  this  demurrer  there  should  be  judgment  for  the 
defendant. 

*9Pfi1  *CoLTMAN,  J.  The  only  question  before  us  is,  whether  this 
-^  plea  is  double.  At  first,  I  doubted  whether  it  did  not  present 
two  defences,  which,  though  one  be  ill  pleaded,  may  constitute  duplicity. 
But,  upon  consideration,  I  am  satisfied  that  this  objection  does  not  arise. 
The  plea  begins  with  stating  that  which  might  or  might  not  be  a  satis- 
faction of  the  original  cause  of  action,  viz.  the  giving  the  note.  It  then 
goes  on  to  show  what  became  of  the  note,  viz.  that  it  was  satisfied  bj 
the  delivery  to  the  plaintiff  of  a  warrant  of  attorney;  and  the  allegation 
that  the  warrant  of  attorney  was  a  satisfaction  of  the  note  and  also  of 
the  original  cause  of  action,  is  but  the  legal  result  of  what  is  before 
stated. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  is  contended  that  the 
plea  is  double,  because  the  delivery  of  the  promissory  note  therein 
alleged  operated  either  as  a  satisfaction  of  the  original  debt  or  as  a 
suspension  of  the  remedy,  and  the  delivery  of  the  warrant  of  attorney 
also  operated  as  a  separate  and  independent  satisfaction.  That  which 
is  stated  with  respect  to  the  note,  however,  falls  short  of  satisfaction,  or 
suspension  of  remedy.  A  note  payable  on  demand  could  be  no  satis- 
faction of  the  debt,  or  suspension  of  the  remedy,  so  long  as  it  remains 
in  the  hands  of  the  plaintiff.  It  would  be  no  defence  on  general  de- 
murrer.    It  is  not  a  defence  ill  pleaded,  but  simply  no  defence  at  all. 

The  anly  defence  the  plea  sets  up  is,  the  delivery  of  the  warrant  of 
attorney ;  and  the  plea  is  not  rendered  bad  by  the  allegation  that  the 
wan*ant  of  attorney  was  given  in  satisfaction  and  discharge  of  the  note, 
and  of  all  causes  of  action  in  respect  thereof,  as  well  as  of  the  causes 
of  action  in  the  first  count  mentioned. 

V.  Williams,  J.  I  am  of  the  same  opinion.  It  is  quite  unnecessaiy 
*99<11  ^^  ^^^  whether  the  intimation  thrown  *out  by  this  court  in 
-"  Mercer  v.  Cheese  was  correct,  or  whether  that  case  was  properly 
overruled  by  the  Court  of  Exchequer  in  Price  v.  Price*  It  seems  to 
me  that  this  plea  is  not  bad  for  duplicity,  whatever  might  have  been  its 
fate  had  it  been  objected  to  on  the  ground  of  argumentativeness.  It 
falls  within  that  class  of  pleas  which  show  a  qtuisi  satisfaction  by  the 
delivery  of  a  negotiable  security,  and  which  pleas  are  not  made  double 
by  their  going  on  to  show  that  the  instrument  has  been  paid,  or,  in 
other  words,  by  showing  that  that  which  at  first  was  only  a  quasi  satis* 
faction,  has  become  an  absolute  satisfaction. 

Judgment  for  the  defendant 
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WEBB  V.  HURRELL.    April  28. 

n  an  action  by  A.  against  B.  execution  executed  upon  a  foreign  attachment  in  the  lord 
mayor's  court  of  London,  is  a  good  plea  in  bar  of  the  further  maintenance  of  an  action  in 
this  court  against  C.  the  garnishee  in  respect  of  the  same  debt 

A  plea,  alleging  that  the  plaint  was  levied  in  the  lord  mayor's  court  before  the  commence- 
ment of  the  suit  here,  but  not  averring  that  the  idrt  faeiat  quart  eztcuUonan  turn  issued 
ajirainst  C.  had  issued  before  the  commencement  of  the  suit  here— is  sufficient 

in  such  a  case,  the  plea, — ^following  the  allegation  of  the  custom,  which  was  not  traversed, — 
stated,  that,  at  a  certain  court,  it  was  commanded  to  the  serjeant-at-mace  that  he,  according 
to  the  custom,  should  warn  tlie -defendant,  without  setting  forth  any  precept: — HeU^ 
sufficient 

Debt,  for  goods  sold  and  deliyered,  and  for  money  due  upon  an 
account  stated. 

Except  as  to  67L  10«.,  parcel,  frc,  the  defendant  pleaded  nujiquam 
indebitatus.  And,  as  to  the  said  sum  of  677.  10«.,  actio,  alterius  non^ 
because  he  said,  that  the  city  of  London  now  is,  and  immemorially  has 
been,  an  ancient  city,  and  that  there  is,  and  immemorially  has  been,  a 
custom  therein,  that,  if  any  person  affirms,  or  hath  affirmed,  a  plaint  in 
debt  in  the  court  of  her  present  majesty  or  her  predecessors,  kings  or 
queens  of  England,  held,  or  to  be  holden,  before  the  mayor  '''and  r^noQ 
aldermen  of  the  said  city  for  the  time  being,  in  the  chamber  of  ^ 
the  Guildhall  of  the  said  city,  within  the  said  city,  according  to  the 
custom  of  the  said  city,  and  upon  such  plaint  it  be  or  hath  been  com- 
manded by  the  court  to  any  of  the  serjeants-at-mace  and  ministers  of  the 
said  court,  to  summon  such  person  named  defendant  in  such  plaint  to 
appear  in  the  same  court  to  answer  the  plaintiff  in  such  plaint,  and  if  it 
is  or  has  been  certified  and  returned  by  such  serjeant-at-mace  and 
minister  of  the  court  that  the  defendant  in  such  plaint  has  or  had 
nothing  within  the  said  city,  or  the  liberties  thereof,  whereby  he  can  or 
could  be  summoned,  nor  is  nor  was  to  be  found  within  the  said  city,  and 
such  defendant  at  that  court  being  solemnly  called,  makes  or  has  made 
default,  and  in  the  same  court  it  is  or  has  been  alleged  by  the  plaintiff 
in  the  plaint  that  any  other  person  owes  or  has  owed  to  such  defendant 
any  sum  of  money  amounting  to  the  debt  in  such  plaint  specified,  or 
any  part  thereof,  then,  at  the  petition  of  such  plaintiff  made  to  the  same 
court,  for  process  according  to  the  custom  of  the  said  city,  that  is  to 
say,  that  such  person  so  owing  or  having  owed  such  debt  as  aforesaid, 
being'found  within  the  jurisdiction  of  the  said  court,  may  or  might  be 
warned  by  the  said  serjeant-at-mace  or  minister  of  the  said  court  not  to 
part  with  such  debt  or  sum  of  money  so  being  in  his  hands  and  custody 
without  license  of  the  said  court,  but  the  same  in  his  hands  and  custody 
safely  to  keep,  so  that  the  said  defendant  may  or  might  be  attached 
thereby,  that  he  may  or  might  appear  in  the  same  court  to  answer  the 
plaintiff  in  the  plea  in  such  plaint  specified,  it  is  and  has  been  com- 
manded by  the  court  to  one  of  the  serjeants-at-mace  and  a  minister  of 
the  court,  to  attach  such  defendant  in  such  plaint,  by  such  sum  of 
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money  so  being  in  the  hands  or  custody  of  such  other  person,  according 
to  the  said  custom,  so  that  such  defendant  may  or  might  appear  at  the 
*2^Q1     ^^^^  next  court,  to  be  holden  '^'before  the  said  mayor  and  alder- 

^  men,  in  the  chamber  of  the  Guildhall,  to  answer  the  plaintiff  in 
the  plea  in  such  plaint  specified;  and  then,  if  such  serjeant-at-mace  and 
minister  of  the  court  return  and  certify  to  such  court  such  defendant  to 
be  attached,  according  to  the  said  custom,  by  such  sum  of  money,  so 
being  in  the  hands  or  custody  of  such  other  person,  to  be  defended  and 
kept  so  that  such  defendant  in  such  plaint  named  may  or  might  appear 
at  the  same  or  the  then  next  court  holden,  or  to  be  holden,  to  answer 
such  plaintiff  in  the  plea  in  such  plaint  specified ;  and  if  the  defendant, 
at  that  and  three  other  courts  then  next  severally  holden,  or  to  be 
holden,  before  the  mayor  and  aldermen  of  the  said  city,  in  the  chamber 
of  the  Guildhall  of  the  said  city,  being  solemnly  called,  does  not  appear, 
but  makes  default,  and  such  four  defaults,  according  to  the  custom  of 
the  said  city,  are  recorded  against  such  defendant  at  such  four  courts, 
after  such  attachment  made;  and  if  such  plaintiff  in  such  plaint  named, 
at  every  of  such  four  courts,  in  his  own  person,  or  by  his  attorney, 
appear  and  offer  himself  against  such  defendant  in  the  plea  in  such 
plaint  specified,  according  to  the  custom  of  the  said  city,  then,  at  the 
last  of  the  said  four  courts,  or  at  any  court  holden  or  to  be  holden  after 
such  four  defaults  recorded,  at  the  petition  of  such  plaintiff  in  such 
plaint  named  made  to  the  court,  it  is  and  has  been  used  for  the  court  to 
command  such  or  any  other  serjeant-at-mace  and  minister  of  the  court 
to  warn  such  other  person,  so  being  found  within  the  said  city,  accord- 
ing to  the  custom  of  the  said  city,  to  be  and  appear  at  any  court  after- 
wards to  be  holden  before  the  mayor  and  aldermen  of  the  said  city,  to 
show  if  any  thing  he  has  or  knows  to  say  for  himself  why  such  plaintiff 
in  such  plaint  ought  not  to  have  execution  of  such  sum  so  attached  as 
aforesaid  and  if  at  such  court  such  serjeant-at-mace  return  and  certify 
♦9001    ^^^^  other  person  in  whose  hands  such  sum  of  money  is  or  *has 

^  been  attached,  to  be  warned,  according  to  such  custom,  to  be 
and  appear  in  the  same  court  to  show  such  cause;  and  if  such  person  so 
warned,  being  solemnly  called  at  such  court,  do  not  appear,  or  has  not 
appeared,  but  makes  or  has  made  default,  then  it  is,  and  from  time 
immemorial  it  has  been  used  and  accustomed,  for  such  court  to  award 
such  plaintiff  to  have  execution  of  such  sum  so  attached  to  satisfy  such 
plaintiff  the  debt  in  such  plaint  specified,  or  so  much  thereof  as  such 
sum  so  attached  extends  or  has  extended  to  satisfy,  by  sufficient  pledges 
to  be  found  and  given  by  such  plaintiff  in  such  plaint  named  in  the  same 
court,  according  to  such  custom,  to  restore  to  such  defendant  such  sum 
of  money  so  attached,  if  such  defendant,  within  a  year  and  a  day  thence 
next  ensuing,  come,  or  has  come,  into  the  court  so  holden,  and  dispoaes 
or  avoids,  or  has  disposed  or  avoided,  such  debt  in  such  plaint  mentioned, 
according  to  the  custom  of  the  said  city ;  and  that,  after  such  pledges 


4  Manning,  Granger,  &  Scott.  290 

found,  and  execution  had  of  such  sums  so  in  the  hands  and  custody  of 
such  other  person  attached  and  defended  by  the  plaintiff  in  such  plaint 
named,  such  other  person  in  vhose  hands  or  custody  such  sum  is  or 
has  been  attached,  or  is  or  has  been  discharged  against  such  defendant 
of  the  sum  so  attached  and  had  in  execution,  and  such  defendant  in 
such  plaint  named  is  or  has  been  discharged  against  the  said  plaintiff 
of  so  much  of  his  debt  in  such  plaint  demanded  by  such  plaintiff,  so 
long  as  such  judgment  and  execution  remains  in  force  and  effect,  not 
revoked  or  disproved  by  such  defendant ;  and,  if  such  sum  of  money 
so  attached  and  defended  and  had  in  execution,  amount  not  nor  has 
amounted  to  the  vhole  sum  of  the  debt  in  and  by  the  said  plaint  de- 
manded by  such  plaintiff  against  such  defendant,  then  such  plaintiff,  by 
the  custom  of  the  said  court  is,  and  from  time  immemorial  has  been,  used 
and  accustomed  to  have  process  against  such  defendant,  according  to 
^such  custom,  for  the  residue  of  his  debt  by  him  in  such  plaint  r^ogi 
demanded :  that  the  said  custom,  and  all  other  customs  of  the 
said  city  obtained  and  used  in  the  said  city  during  all  the  time  aforesaid, 
were,  by  authority  of  a  parliament  holden  in  the  7th  year  of  the  reign 
of  his  majesty,  Richard  the  Second,  late  King  of  England,  ratified  and 
confirmed  to  the  then  mayor  and  commonalty  of  the  said  city  and  their 
successors:  that  Charles  Barnard,  before  the  commencement  of  this 
action  of  the  plaintiff  in  this  suit  against  the  defendant  in  this  suit,  to 
vit,  on  the  29th  of  April,  1846,  in  his  own  proper  person  came  into  the 
court  of  our  sovereign  lady  the  queen  then,  before  the  mayor  and  alder- 
men of  the  said  city  of  London,  in  the  chamber  of  the  Guildhal],  of  and 
irithin  the  said  city,  according  to  such  custom — the  said  chamber  then 
and  still  being  in  and  parcel  of  the  said  Guildhall — and  then  and  there 
affirmed  a  certain  plaint  against  the  now  plaintiff,  George  Webb,  in 
a  plea  of  debt  upon  demaiid,  1501,  of  lawful  money  of  Ghreat  Bri- 
tain,(a)  and  the  said  C.  Barnard  then,  in  the  same  court  according  to 
such  custom,  found  pledges  to  prosecute  such  suit,  to  wit,  John  Doe  and 
Richard  Roe,  then  and  there  appointed  in  his  stead  J.  C,  his  attorney, 
against  the  said  now  plaintiff,  in  the  plea  of  the  said  plaint,  according 
to  such  custom,  and  it  was  granted  to  him,  &c.,  whereupon,  at  the  peti- 
tion of  the  said  G.  Barnard,  then  and  there  made  to  such  court  by  his 
said  attorney,  and  by  virtue  of  such  plaint,  it  was  then  and  there  com- 
manded by  the  said  court  to  Charles  Sewell,  then  being  one  of  the  ser- 
jeants-ai-mace  of  such  court,(i)  that  he,  according  to  such  custom, 
should  summon  by  good  summoners,  the  plaintiff  in  this  suit,  to  appear 
at  the  »ame  eourty  so  holden  before  the  mayor  and  aldermen  of  r*qqo 
^the  said  city,  in  the  chamber  of  the  Guildhall  of  the  said  city,  ^ 
to  answer  the  said  C.  Barnard,  in  the  plea  in  such  plaint  specified,  and 
that  the  said  Charles  Sewell  should  return  and  certify  what  he  should 

(o^  Not  alleging  that  the  debt  arose  within  the  jurisdiotion  of  that  oonrt 
(6)  Not  itBtiDg  him  also  to  he  a  «  mioiflter*'  of  the  conn.    Vide  ante,  p.  28S. 
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do  by  virtne  of  the  said  precept ;  that,  afterwards,  at  the  same  oourtt 
the  said  Charles  Sewell,  according  to  such  custom,  returned  and  certified 
to  the  same  court,  that  the  plaintiff  in  this  suit  had  nothing  within  the 
said  city,  or  the  liberties  thereof,  whereby  he  could  be  summoned,  nor 
was  he  to  be  found  within  the  same ;  and  thereupon  the  now  plaintiff 
was  then  and  there,  at  the  same  court,  solemnly  called,  and  did  not 
appear,  but  made  default ;  that  thereupon,  afterwards,  and  before  the 
commencement  of  this  action,  to  wit,  on,  &c.,  last  mentioned,  at  the 
same  court,  it  was  alleged  by  the  said  C.  Barnard,  by  his  said  attorney, 
that  the  said  C.  J.  Hurrell,  the  now  defendant,  owed  to  the  now  plain- 
tiff 67Z.  10«.  in  moneys  numbered,  as  the  proper  moneys  of  the  now 
plaintiff,  and  then  had  and  detained  the  same  in  his  hands  and  ens- 
tody  ;(a)  that  he,  the  now  defendant,  at  the  time  when  it  was  by  the 
said  G.  Barnard,  by  his  said  attorney,  so  alleged  as  last  aforesaid,  was 
and  was  found  within  the  said  city,  and  within  the  jurisdiction  of  the 
same  court ;  that  thereupon  the  said  G.  Barnard,  by  his  said  attorney, 
then  and  there  prayed  process,  according  to  such  custom,  to  attach  the 
now  plaintiff  by  the  said  677.  10«.,  so  being  in  the  hands  and  custody 
of  the  now  defendant,  so  that  the  now  plaintiff  might  appear  at  the  next 
such  court  to  be  held  before  the  mayor  and  alderman  of  the  said  city, 
in  the  chamber  of  the  Guildhall  of  and  in  the  said  city,  to  answer  the 
said  G.  Barnard  in  the  plea  in  such  plaint  specified — whereupon  at  his 
said  petition,  it  was  then  and  there  commanded  by  such  court,  before 
^QQQ-i  the  commencement  of  *this  action,  to  the  said  serjeant-at-mace 
and  minister  of  the  said  court,  that  he,  according  to  such  cus- 
tom, should  attach  the  now  plaintiff  by  the  said  &lh  10«.,  so  being  in 
the  hands  and  custody  of  the  now  defendant  as  aforesaid,  and  the  same 
in  his  hands  and  custody  defend  and  keep,  according  to  such  custom,  so  that 
the  now  plaintiff  might  appear  at  the  then  next  such  court  to  be  holden 
before  the  said  mayor  and  aldermen  of  the  said  city,  in  the  Guildhall 
of  the  said  city,  to  wit,  on  Saturday,  the  2d  of  May  then  next,  accord- 
ing to  such  custom,  to  answer  the  said  G.  Barnard  in  the  plea  in  the 
said  plaint  specified,  and  that  the  said  serjeant-at-mace  and  minister  of 
the  said  court  should  then  return  and  certify  to  such  court  what  he 
should  do  by  virtue  of  that  precept — and  the  same  day  was  given  to 
the  said  G.  Barnard ;  that  afterwards,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  he,  the  now  de- 
fendant, being  then  found  within  the  said  city,  and  within  the  jurisdic- 
tion of  the  said  court,  was  then  and  there  duly  warned  according  to  the 
said  custom,  by  the  said  serjeant-at-mace  and  minister  of  the  said  court, 
not  to  part  with  the  said  sum  of  672.  10«.,  without  the  license  of  the 
said  covrt,  but  the  same  in  his  hands  and  custody  safely  to  keep,  so  that 
the  now  plaintiff  might  be  attached  thereby  that  he  might  appear  at  the 

(a>  No  statement  that  it  was  suggested  to  the  court  that  Hurrell  was  within  the  juzisdktion. 
or  that  the  drbt  arose  there.     Vide  1  M.  &  6.  25  n^  4  M.  &  6.  944,  n. 
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sftid  then  next  court,  to  answer  the  said  G.  Barnard  in  the  plea  in  the 
flaid  plaint  specified;  that  thereupon  the  said  serjeant-at-mace  duly 
attached  the  now  plaintiff  by  the  said  sum  of  677. 10«. ;  that  afterwards, 
to  wit,  at  the  said  then  next  court,  holden  bf/ore  the  said  mayor  and 
aldermen  of  the  said  city,  in  the  said  chamber  of  the  Guildhall  of  the 
said  city,  on  the  said  Saturday,  the  2d  of  May  last  aforesaid,  the  said 
G.  Barnard,  by  his  said  attorney,  appeared,  and  the  said  serjeant-at- 
mace  returned  and  certified  to  the  same  court,  that  he,  by  virtue  of  the 
said  precept,  had  theretofore,  to  wit,  on  the  80th  of  April,  in  r*oQA 
^the  year  last  aforesaid,  between  the  hours  of  12  and  1  of  the 
clock  in  the  afternoon,  attached  the  now  plaintiff  by  the  said  67Z.  10«., 
80  being  in  the  hands  and  custody  of  the  now  defendant,  and  the  same 
had  defended  and  kept  in  his  hands  and  custody,  according  to  such  cus- 
tom, so  that  the  now  plaintiff  might  appear  at  the  said  court  so  holden 
of  the  said  2d  of  May  in  the  year  aforesaid,  to  answer  the  said  G. 
Barnard  in  the  said  plea  in  his  said  plaint  specified ;  that  thereupon  the 
now  plaintiff,  at  the  same  court  was  solemnly  called,  but  did  not  appear, 
but  then  made  tkfirH  default,  which  said  first  default,  at  the  same  court 
was  recorded  according  to  such  custom ;  that  thereupon,  according  to 
such  custom,  a  further  day  was  then  given  by  the  same  court  to  the 
said  now  plaintiff,  to  appear  at  the  then  next  such  court,  to  be  holden 
before  the  mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the 
Guildhall  of  the  said  city,  on,  &c.  The  plea,  after  alleging  three  other 
defaults,  proceeded  to  aver — that  thereupon  afterwards,  and  after  the 
said  four  defaults  had  been  recorded  as  aforesaid  by  the  same  court 
against  the  now  plaintiff  in  the  plea  aforesaid,  according  to  such  cus- 
tom, the  said  G.  Barnard,  by  his  said  attorney,  then  at  the  same  court 
prayed  process,  according  to  such  custom,  to  warn  the  now  defendant, 
the  garnishee,  to  be  and  appear  in  the  same  court,  to  be  holden  on 
Saturday  the  9th  of  May  then  instant,  to  show  cause  why  the  said  G. 
Barnard  should  not  have  execution  of  the  said  67Z.  10«.,  so  attached  in 
his  said  hands  and  custody ;  that  thereupon,  at  such  court  so  holden 
as  aforesaid,  on  Wednesday,  the  said  6th  of  May,  in  the  year  aforesaid, 
at  the  said  petition  of  the  said  G.  Barnard,  made  in  such  court,  it  was 
commanded  by  the  said  court  to  the  said  serjeant-at-mace,  that  he,  accord- 
ing to  such  custom,  should  warn  and  make  known  to  the  now  defendant, 
being  the  gami8hee,(a)  to  be  and  appear  in  such  ^court  to  be  r^cOQ^ 
so  as  aforesaid  holden  on  Saturday,  the  said  9th  of  May  then 
in8tant,(i)  to  show  cause  why  the  said  C.  Barnard  should  not  have  exe- 
cution of  the  said  67Z.  10«.,  so  attached  in  his  hands  and  custody,  and 
that  the  said  serjeant-at-mace  should  then  return  and  certify  to  the 
same  court  what  he  should  have  done  by  virtue  of  such  precept — and 
the  same  day  was  given  by  the  same  court  to  the  said  G.  Barnard  to  bo 

(a\  He  became  garmAte,  i  c  the  party  «  warned"  upon  being  summoned  on  the  id. /a 
(6)  Not  slating  i^  this  was  beftra  the  oommencement  of  the  action. 
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there,  according  to  such  custom;  that,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  he  the  now  defendant  was,  within  the  said  city, 
duly  warned  by  the  said  serjeant-at-mace  to  be  and  appear  at  such 
court  to  be  so  as  aforesaid  holden  on  the  said  9th  of  May,  to  show  cause 
why  the  said  G.  Barnard  should  not  have  execution  of  the  said  sum  of 
6Th  10«. ;  that,  at  the  said  court  holden  on  the  said  Saturday  the  9th 
of  May,  in  the  year  last  aforesaid,  the  said  C.  Barnard,  by  his  said 
attorney,  appeared,  and  the  said  serjeant-at-mace  then  returned  and 
certified  to  the  same  court,  that  he,  by  virtue  of  such  precept  to  him 
directed,  and  according  to  such  custom,  had  warned  and  made  known 
to  the  now  defendant,  the  garnishee,  to  be  and  appear  at  the  same 
court,  to  show  such  cause  ;  that,  thereupon,  at  the  same  court,  the  now 
defendant,  the  garnishee  in  such  attachment,  was  solemnly  called,  ac- 
cording to  such  custom,  and  did  not  appear,  but  made  default ;  that 
thereupon,  according  to  such  custom,  it  was  considered  by  the  same 
court  that  the  said  G.  Barnard  should  have  execution  of  the  said  67/. 
108.  in  moneys  numbered,  so  attached,  and  that  he  should  retain  and 
hold  the  same  in  full  satisfaction  of  the  like  sum  of  672.  lO^.,  parcel  of 
the  debt  in  the  said  plaint  mentioned,  by  sufficient  pledges  to  be  found 
and  given  by  the  said  G.  Barnard  in  the  same  court,  according  to  such 
custom,  to  restore  to  the  now  plaintiff  the  said  &IL  108.  so  attached^  if 
^oogi  the  *now  plaintiff,  within  a  year  and  a  day  thence  next  ensuing, 
should  come  into  the  said  court  and  disprove  or  avoid  the  same 
debt  in  the  said  plaint  mentioned ;  that  thereupon  the  said  G.  Barnard, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  same  court, 
according  to  such  custom,  found  sufficient  pledges,  to  wit,  &c.  &c.,  to 
restore  to  the  said  now  plaintiff  the  said  67L  lO^.,  so  attached,  if  the 
now  plaintiff,  within  a  year  and  a  day  thence  next  ensuing,  should  come 
into  the  same  court,  holden  as  aforesaid,  and  disprove  or  avoid  the  debt 
in  the  said  plaint  mentioned,  according  to  such  custom ;  that  thereupon 
the  said  G.  Barnard,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said for  the  purpose  of  obtaining  execution  of  the  said  sum  of  677.  lO^.,  so 
attached  as  aforesaid,  sued  out  of  the  same  court,  according  to  the  cus- 
tom of  the  said  court,  a  certain  precept,  directed  by  the  said  court  to 
the  said  Gharles  Sewell,  being  one  of  the  serjeants-at-mace  of  the  said 
iX)urt,  whereby  he  was  commanded  by  the  said  court  that  he  should  take 
the  now  defendant,  if  he  should  be  found  within  the  liberties  of  London, 
and  him  should  safely  keep,  so  that  he  might  have  his  body  there  in 
court  without  delay,  to  satisfy  the  said  G.  Barnard  67/.  108.  attached 
in  his  hands  at  the  suit  of  the  said  G.  Barnard  as  the  proper  moneys 
of  the  said  G.  Webb,  the  now  plaintiff,  by  due  process  of  attachment 
aad  judgneat  of  the  court  there  recovered  against  him  the  now  defend- 
aat  aocording  to  the  tenor  and  effect  of  the  said  judgment  thereof  given ; 
itttt  the  said  precept  was  afterwards,  and  within  the  jurisdiction  of  the 
<)ourt,  to  wit,  on  the  day  and  year  aforesaid,  delivered  to  the  said  Gharlec 


4  MANNING;  Granger,  &  Scott.  296 

Sewell  to  be  executed  in  dne  form  of  law ;  that  thereupon  he  the  now 
defendant,  afterwards,  and  after  the  commencement  of  this  action,  and 
whilst  the  said  precept  was  in  the  hands  of  the  said  Charles  Sewell  for 
the  purpose  of  being  exeeuted,  to  wit,  on  the  day  and  '''year  last  r^oQT 
aforesaid,  being  then  within  the  city  of  London,  and  the  juris-  ^ 
diction  of  the  said  court,  was  then  and  there  forced  and  obliged  to,  and 
then  and  there  necessarily  did,  for  the  purpose  of  satisfying  the  said 
judgment,  pay  to  the  said  G.  Barnard  the  said  sum  of  671.  lO^.,  accord- 
ing to  the  exigency  of  the  said  precept,  and  thereby  the  said  G.  Bar- 
nard then  and  there,  according  to  the  custom  of  the  said  court,  had 
execution  of  the  said  debt  of  671.  108.  against  the  now  defendant,  the 
said  garnishee,  according  to  the  tenor  of  such  judgment  in  that  behalf 
given,  and  thereby  the  said  execution  then  was  executed ;  as  by  the 
record  and  proceedings  thereof  remaining  in  the  chamber  of  the  Guilds 
hall  of  the  city  of  London  aforesaid  more  fully  appeared ;  that  the  said 
67L  108.  so  attached,  and  of  which  the  said  C.  Barnard  had  execution 
by  virtue  of  such  judgment,  accrued  due  from  the  now  defendant  to  the 
now  plaintiff,  and  the  now  plaintiff's  cause  of  action  in  respect  thereof 
arose,  within  the  city  of  London,  and  the  jurisdiction  of  the  said  court, 
and  not  elsewhere ;  and  that  the  said  671.  108.  were  so  attached  before 
and  paid  after  the  commencement  of  this  suit,  and  that  the  said  execu- 
tion was  duly  executed  in  the  said  cit^y  according  to  the  custom  of 
the  said  city ;  and  that  the  said  judgment  and  execution  were  still 
in  force,  and  not  in  the  least  by  the  plaintiff,  or  otherwise,  disposed  or 
avoided ;  and  that  the  said  sum  of  67L  108.,  parcel,  &c.,  in  the  intro- 
ductory part  of  the  plea  mentioned,  was  the  very  same  identical  sum  of 
67^  108.,  so  attached  and  taken  in  execution  by  the  said  G.  Barnard  by 
virtue  of  the  judgment  aforesaid — verification. 

Special  demurrer,  assigning  for  causes — ^that  it  does  not  appear  that 
Barnard  affirmed  a  plaint  of  a  debt  arising  within  the  jurisdiction  of  the 
said  court ;  that  it  does  not  appear  that  the  summons  in  the  plea  men- 
tioned, was  a  summons  within  the  supposed  custom  therein  mentioned, 
since,  by  the  custom,  the  court  ought  to  command  any  of  the  serjeants- 
at-mace  and  ministers  of  the  '''said  court  to  summon  the  defendant  r^oog 
in  the  plaint,  and  it  merely  appears  that  Gharles  Sewell,  who  ^ 
was  commanded  to  summon  the  defendant,  was  one  of  the  serjeants-at- 
mace  of  the  said  court,  and  it  does  not  appear  that  he  was  a  minister 
of  the  said  court;  that  it  does  not  appear  that  any  summons  or  precept 
issued  out  of  the  said  court,  or  was  delivered  to  the  said  Gharles  Sewell ; 
that  the  said  summons,  being  returnable  at  the  same  court  at  which  it 
wa«  made,  was  unreasonable  and  void,  and  the  plaintiff  oould  not  have 
been  summoned  thereon  or  appeared  thereto,  and  the  plaintiff  was  not, 
and  could  not  have  been,  guilty  of  any  default  in  not  appearing  to  the 
Rammons ;  that  it  does  not  appear  that  the  certificate  and  return  of  the 
said  Charles  Sewell  was  made  upon  the  said  summons ;  that  it  does  not 
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appear  that  it  was  suggested  to  the  cbtirt  that  the  defendant  was  within 
the  jui*isdiction  of  the  said  court,  or  that  the  said  sum  of  677.  10«.,  was 
within  the  jurisdiction  of  the  said  court ;  that  it  does  not  appear  that 
the  said  scire  facias  to  warn  the  defendant  to  appear  upon  the  said 
foreign  attachment  was  before  the  commencement  of  the  suit,  or  that 
the  said  judgment  was  given,  or  that  the  said  execution  was  issued,  or 
that  the  said  money  was  paid,  before  the  commencement  of  the  suit; 
and  that  it  does  not  appear  that  the  said  execution  was  executed,  or 
that  the  said  Charles  Sewell  took  the  defendant,  or  that  he  had  his  body 
in  court  to  satisfy  Barnard,  or  that  the  defendant  satisfied  Barnard, 
under  the  said  execution. 

The  defendant  joined  in  demurrer. 

Petersdorffy  in  support  of  the  demurrer.  The  principal  point  for 
discussion  here,  is,  how  far  a  plea  of  foreign  attachment  can  be  good 
without  distinctly  alleging  that  execution  has  been  executed  against  the 
garnishee  before  the  commencement  of  the  action  in  which  the  attach- 
ment is  pleaded.  There  are  numerous  authorities  to  show,  that,  to 
*2QQ1  ^P®*"**®  ^^  ^^h  ^^®  *proceeding8  in  the  lord  mayor's  court  must 
■■  be  complete,  before  the  commencement  of  the  action :  Pell  v.  Petty 
Cro.  Eliz.  101 ;  Benington  v.  Benington,  Cro.  Eliz,  157.  [Wildb,  C.  J. 
The  attachment  binds  the  money.]  It  is  not  enough  that  proceedings  are 
pending  in  the  lord  mayor's  court:  to  be  available  as  a  defence,  there  must 
have  been  execution  actually  executed.  In  Roherthon  v.  Norroy^  Dyer, 
88  a,  it  was  certified  by  Brooke^  Serjt.,  recorder  of  London,  that,  if 
judgment  against  the  third  person  on  a  foreign  attachment  in  London 
be  not  executed,  the  plaintifi*  may  resort  back  to  his  principal  debtor, 
and  he  may  sue  the  garnishee  notwithstanding  the  judgment.  So,  in 
Humphrey  v.  Bams^  Cro.  Eliz.  691,  such  a  plea  was  held  insufficient; 
"for,"  as  Walmsley,  J.,  said,  «the  suit  depending  in  the  Queen's  court, 
the  said  court  is  interested  therein ;  and  it  is  against  the  dignity  thereof 
to  have  an  inferior  court  meddle  with  it:  also,  whilst  the  suit  is  depend- 
ing, it  is  quasi  in  custodid  legis^  and  cannot  be  meddled  with  by  another." 
Ashley's  Practice  in  the  Lord  Mayor's  Court,  page  81 ;  two  anonymous 
cases  in  Leonard,  (1  Leon.  264,  3  Leon.  210 ;)  Magrath  v.  Hardyy  4  N. 
C.  782,  6  Scott,  627 ;  and  Crosly  v.  Hetherington,  4  M.  k  G.  938, 
5  Scott,  N.  R.  637,  are  also  authorities  to  show  that  the  pica  is  insuffi- 
cient. It  clearly  is  no  answer  to  the  further  maintenance  of  the  action. 
It  ought  to  show  something  equivalent  to  a  satisfaction  of  the  plaintiff's 
demand.  [Gresswell,  J.  Suppose  two  actions  brought  for  the  same 
cause,  one  after  the  other;  and  the  defendant  neglects  in  the  second  to 
plead  the  pendetlcy  of  the  first  action :  judgment  having  been  obtained 
in  the  first  action,  could  the  defendant  plead  {hat  judgment  to  the  further 
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maintenance  of  the  second  action  ?]     It  is  submitted  he  could 


"^not.    The  question  is,  whether  there  can  be  a  plea  to  the  farther 
maintenance  of  the  action,  that  does  not  embrace  the  costs  of  the  formei 
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proceedings.  The  defendant  might  have  some  ground  for  applying  for 
relief  to  the  equitable  jurisdiction  of  the  court,  as  in  Chamherlayne  y. 
ChrteHy  9  M.  &;  W.  790.  There,  the  plaintiff,,  having  obtained  final 
judgment  in  a  cause  in  the  Court  of  Exchequer,  afterwards  proceeded 
for  the  same  .cause  of  action  by  foreign  attachment  in  the  lord  mayor's 
court  in  London,  against  the  defendant's  goods :  the  defendent  surren- 
dered himself  into  custody  in  discharge  of  the  attachment :  and,  on  the 
following  day,  whilst  he  was  so  in  custody,  the  plaintiff  issued  a  ca.  sa.y 
under  which  the  defendant  was  detained :  it  was  held  that  the  ea,  sa. 
was  not  irregular ;  and  that,  the  plaintiff  having  abandoned  his  proceed- 
ings in  the  lord  mayor's  court,  and  the  defendant  having  in  consequence 
obtained  judgment  of  nonpros  thereon,  there  was  no  ground  for  his  dis- 
charge under  the  equitable  jurisdiction  of  the  court.  Parke,  B.,  said  ; 
<<  It  seems  to  me  that  there  is  no  irregularity  in  this  case,  but  that  the 
circumstances  merely  afford  ground  for  an  application  to  the  discretion 
of  the  court,  to  relieve  the  defendant  from  the  consequences  of  two 
remedies  for  the  same  debt  being  pursued  at  the  same  time.  It  is  analo- 
gous to  the  case  of  a  person  bringing  two  actions  for  the  same  debt, 
where  it  is  the  practice  of  the  court  to  relieve  the  defendant  on  motion, 
instead  of  leaving  him  to  plead  the  pendency  of  the  former  action." 
[WiLDB,  G.  J.  On  a  plea  puis  darrein  continuance  the  plaintiff  gets  no 
costs.  I  see  no  difference  in  principle  between  such  a  plea  and  a  plea 
to  the  further  maintenance  of  the  action.  Gresswell,  J.  Except  that, 
in  the  one  case,  the  defence  arises  after  plea  pleaded.]  To  be  a  good 
answer,  it  should  *show  an  answer  to  the  costs  and  damages,  as  r-noM 
well  as  the  debt ;  Francis  v,  Crywellj  6  B»  &  Aid.  886 ;  Henry  L 
V.  Earl,  8  M.  &  W.  228,  9  Dowl.  P.  C.  725. 

The  other  objection  is,  that  it  is  not  alleged  in  the  plea  that  any  pre- 
cept was  made  to  the  serjeant-at-maee,  Sewell,  commanding  him  to  warn 
the  garnishee,  the  now  defendant :  but  merely  that,  at  a  certain  court, 
it  was  commanded  to  the  serjeant-at-mace  that  he  should,  according  to 
the  custom,  warn  the  defendant ;  and,  there  being  no  precept  on  which 
the  officer  could  make  a  return,  the  subsequent  allegation  that  he  did 
make  a  return  does  not  cure  the  defect.  [Gresswbll,  J.  It  is  alleged 
in  the  very  terms  in  which  the  custom  is  alleged :  and  the  plaintiff  has 
not  traversed  the  custom.] 

Bovill,  contra.  None  of  the  cases  cited  have  any  direct  application 
to  the  present.  In  all  of  them  the  proceedings  in  the  lord  mayor's  court 
had  their  inception  subsequently  to  the  commencement  of  the  action  in 
the  superior  court.  In  Brook  v.  Smithy  1  Salk.  280,  in  assumpsit,  evi- 
dence was  given  that  the  debt  was  attached,  by  the  custom  of  London, 
before  the  action  brought,  and  condemnation  had  there  before  plea 
pleaded ;  and  it  was  urged  that  this  should  relate  to  defeat  the  action. 
Umif  per  eur.j  it  was  ruled,  that,  <«if  an  attachment  and  condemnation 
be  before  the  writ  purchased,  it  may  be  given  in  evidence  on  t.he  general 
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iBftne,  because  that  is  an  alteration  of  the  property  before  the  action 
brought ;  but,  if  the  attachment  onl j  be  before  the  writ  purchased,  it 
ought  to  be  pleaded  in  abatement  of  the  writ ;  and,  if  the  condemnation 
be  after  the  action  commenced,  and  before  plea  pleaded,  then  it  may  be 
pleaded  in  bar,  but  shall  not  be  giyen  in  evidence  on  non  a8Sttmp8it,(a) 
for  that  "^the  property  is  not  altered  until  condemnation." 
That  authority  is  adopted  by  Gomyns,  Dig.  tit  Attachment 
(H),  without  qualification.  So,  in  Savage* %  ea^e^  1  Salk.  291,  in  assump- 
sit upon  a  note  for  102. 15«.  given  by  the  defendant  to  the  plaintiff,  and 
non  assumpsit  pleaded,  upon  trial  the  plaintiff  produced  and  proved  the 
note.  The  defendant,  in  discharge  of  himself,  produced  the  record 
of  a  foreign  attachment,  wherein  the  said  debt  was  attached  by  the  city 
process  for  the  satisfaction  of  a  debt  demanded  there  of  the  plaintiff", 
and  was  there  condemned.  And  it  was  ruled  by  Trbvor,  G.  J.,  ^<  that 
this  was  a  good  discharge ;  but  that,  if  the  plaintiff  in  this  action  could 
have  showed  the  original,  wherein  he  declared,  to  be  precedent  to  that 
attachment,  so  that  it  had  appeared  that  this  court  was  possessed  of  an 
action  for  the  demand  of  this  debt  before  it  was  attached,  then  should 
the  plaintiff  have  recovered  his  debt,  notwithstanding  such  evidence : 
but  the  declaration  in  the  record  here  was  betwixt  the  time  of  the  at- 
tachment and  of  the  condemnation."  The  same  doctrine  is  found  in 
Nathan  v.  CKle%,  5  Taunt.  558.  And  in  Palmer  v.  Hookty  1  Ld.  Raym. 
727,  it  was  held  that  a  debt  cannot  be  attached  under  a  foreign  attach- 
ment, if  the  action  was  commenced  for  it  before  the  institution  of  the 
suit  in  which  the  attachment  issued.  The  pleadings  in  Bank$  v.  Se^j 
5  Taunt.  234,  and  Crosby  v.  Setherington,  show  that  the  plea  here  is  in 
the  usual  form :  it  states  all  the  facts  necessary  to  give  a  complete  dis- 
charge. From  the  time  of  the  Year  Books  to  the  present  time  it  has 
always  been  held  sufficient  to  allege  the  suing  out  of  execution.  This 
custom  as  alleged  is  admitted,  and  this  case  is  clearly  brought  within  it. 

Petersdorff^  in  reply,  admitted  that  he  could  not  distinguish  Brook  v. 
^oAQ-i     Smith  and  Savage*s  ease  from  the  '^'present,  but  insisted  that 
^    they  were  not  borne  out  by  the  authorities  previously  cited. 

Wilde,  G.  J.  It  does  not  appear  to  me  that  the  objections  urged  to 
this  plea  are  well  founded.  On  the  contrary,  I  am  of  opinion  that  the 
authorities  relied  upon  on  the  part  of  the  defendant,  show  the  plea  to  be 
good.  It  appears  that  the  defendant,  before  the  plaintiff  has  obtained 
judgment,  has  been  placed  in  a  situation  in  which  he  has,  through  the 
plaintiff  himself,  acquired  a  good  answer  to  the  action:  and  it  seems  to 
me,  upon  general  principles,  that,  where  such  answer  arises  before  judg<« 
ment,  it  may  be  pleaded  to  the  further  maintenance  of  the  action,  or, 
puis  darrein  continuance^  if  after  plea  pleaded.  I  can  see  no  difference 
in  principle  between  the  two.  In  both  cases,  the  plea  is  an  effectual 
bar,  without  professing  to  answer  the  damages  and  costs.     These,  hovr« 

(a)  Sed  vide  Saoagtu  ctm^  1  Salk.  291. 


4  Manning,  Granger,  &  Scott,  808 

ever,  are  but  incidents.  Upon  a  plea  of  bankruptcy  and  certificate,  and 
in  many  other  cases,  the  principal  matter  being  answered,  all  that  is  acces* 
scry  falls  to  the  ground.  This  is  a  plea  of  foreign  attachment.  All  the 
cases  of  the  kind  that  I  recollect,  are  cases  in  which,  as' in  Magrath  v. 
Hardy,  the  party  was  alleged  to  have  proceeded  to  execution  in  the  lord 
mayor's  court :  and  the  general  principle  is  well  recognised  that  an  eze- 
cation  executed  in  the  court  below  before  judgment  in  the  action  in  the 
superior  court,  is  a  bar  to  such  action.  The  present  case  appears  to  me 
to  fall  within  all  the  decisions  upon  the  subject.  The  objection,  that  it 
does  not  appear  that  the  8^Ve/a«ta«  issued  before  the  commencement  of 
the  present  action,  altogether  fails.  And  the  other  objection  was  suffi- 
ciently answered  in  the  course  of  the  argument.  The  plea  seems  to  me  to 
be  eonsistent  with  all  the  authorities,  and  therefore  I  think  the  defendant 
is  entitled  to  judgment. 

^CoLTHAN,  J.  Brook  Y.  Smith  and  Savage* %  ea$e  seem  to  me    r^eOA^ 
fully  to  warrant  our  judgment  in  favour  of  this  plea.     And  I  see    ^ 
no  reason  to  overturn  them. 

Cresswell,  J.    I  am  of  the  same  opinion.     The  two  cases  in  Salkeld 
seem  to  have  been  made  expressly  to  dispose  of  this  question. 

y.  Williams,  J.,  concurred.  Judgment  for  the  defendant. 


RICHARDSON  v.  TUBBS.    AprS  80. 

Bf  a  local  act  for  the  improyementof  a  particular  portion  of  a  parish,  it  was  provided  that 
every  inhabitant  or  owner  who  should  be  assessed  for  the  rates  made  under  tliat  act  for  any 
lands  or  tenements  within  the  limits  of  the  act,  should  be  released  and  free  from  all  rates  and 
QMeaaments  towards  the  paving  and  UghHng  any  other  street,  road,  or  place  within  the  parish, 
in  respect  of  such  lands  or  tenements : — Heldy  that  this  did  not  exempt  an  occupier  of  pre* 
mises  assessed  within  the  local  district  from  being  assessed  in  a  general  highway  rate  im- 
posed npon  the  whole  parish,  although  a  portion  of  such  rate  might  be  expended  inpamtig 
parts  of  the  parish  out  of  the  district. 

Trespass,  for  seizing  and  distraining  the  plaintiff's  goods.  Plea,  not 
guilty  "by  statute." 

At  the  trial,  before  the  lord  chief  justice,  at  the  sittings  after  Michael- 
mas term,  1845,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  court  on  a  special  case,  with  liberty  to  either  party  to  turn 
such  special  case  into  a  special  verdict. 

The  plaintiff  is  the  owner  of  an  estate  called  the  Norland  Estate, 
consisting  of  land,  houses,  and  other  buildings,  in  the  parish  of  St.  Mary 
Abbotts,  Kensington.  The  defendant  is  a  justice  of  the  peace  acting  in 
and  for  the  division  of  Kensington,  in  the  county  of  Middlesex.  The 
alleged  trespass  was  committed  by  a  bailiff  seizing  *the  chattels  r^tofitz 
named  in  the  declaration  under  a  distress  warrant,  for  arrears  '- 
of  highway  rate  claimed  from  the  plaintiff  in  respect  of  one  of  the 
houses  of  the  Norland  Estate ;  which  warrant  was  signed  and  sealed 
by  the  defendant  as  such  justice  of  the  peace,  while  acting  within  the 

VOL.  IV.  26 


805  BtcHARMON  V.  Tubus.  £.  T.  1847. 

local  limits  of  his  jnrisdietton.  The  arrears  consisted  of  the  sum  of  1Z%. 
6d.  at  which  the  plaintiff  had  been  rated*  in  the  highway  rate  for  tlte 
parish  of  St.  Mary  Abbotts,  Kensington,  in  respect  of  his  being  (as  wu 
the  fact)  the  owner  and  occupier  of  the  house  or  office  called  the  Norland 
Estate  office,  situate  and  being  on,  and  forming  part  of,  the  said  Norland 
Estate,  and  which  said  rate  was  duly  made  and  assessed  (if  the  plaintiff 
be  liable  to  be  assessed  at  all)  on  the  8d  of  July,  1844 ;  and,  such  rata 
having  been  duly  signed,  allowed,  and  published,  the  plaintiff  had  due 
notice  of  the  said  sum  of  12s,  6(2.  being  due  from  him  in  respect  of  his 
said  assessment  therein. 

The  plaintiff  did  not  appeal,  either  to  any  special  sessions,  or  to  the  court 
of  quarter  sessions  of  the  peace,  against  this  rate,  but  refused  to  pay  the 
sum  when  it  was  duly  demanded;  alleging,  that,  by  the  operation  of 
a  certain  act  of  parliament  hereinafter  referred  to,  he  was  not  liable 
to  be  rated  at  all  in  the  said  highway  rate  in  respect  of  the  said  house  or 
office  called  the  Norland  Estate  office.  On  such  refusal,  the  plaintiff 
was  duly  summoned  (the  time  for  appealing  against  the  said  rate  having 
expired)  to  appear  before  the  defendant,  as  such  justice  of  the  peace  as 
aforesaid,  to  show  cause  why  a  distress  warrant  should  not  issue  against 
him  for  the  non-payment  of  the  amount  of  the  said  rate  so  laid  on  him 
and  so  demanded  as  aforesaid ;  and,  the  plaintiff  failing,  in  the  judgment 
of  the  defendant,  when  before  him,  the  defendant  as  such  justice  as 
aforesaid,  on  such  summons,  to  show  any  reason  why  he  should  not  pay  the 
^qA/>-|  said  sum  of  12«.  6(2.  so  laid  on  him  as  aforesaid,  the  '^'defend- 
-*  ant  signed  and  sealed  a  distress  warrant,  valid  and  correct  on 
its  face,  by  the  authority  of  which  warrant  the  bailiff  to  whom  it  was 
directed,  seized  the  plaintiff's  goods  at  the  said  house  or  office  called  the 
Norland  Estate  office,  and  so  assessed  as  aforesaid ;  which  seizure  is  the 
trespass  complained  of. 

Prior  to  the  commencement  of  this  action,  due  notice  was  given  to 
the  defendant  of  the  intention  to  commence  the  same. 

The  act  of  parliament  above  referred  to  is  an  act  of  6  &  7  Vict.  c. 
xxxiii.  (which  received  the  royal  assent  on  the  81st  of  May,  1843)  and 
is,  by  sect.  154,  declared  to  be  a  public  act.  It  is  intituled  <<  An  act 
for  the  improvement  of  the  Norland  Estate,  in  the  parishof  St.  Mary 
Abbotts,  Kensington,  in  the  county  of  Middlesex." 

Either  party  was  to  be  at  liberty  to  refer  to  any  parts  of  the  act ; 
but  the  following  were  the  parts  which,  on  the  part  of  the  plaintiff,  or 
on  that  of  the  defendant,  were  mainly  relied  on  as  showing  the  meaning 
of  the  legislature  in  respect  of  any  exemption  of  the  Norland  Estate,  in 
the  parish  of  St.  Mary  Abbotts,  Kensington,  from  the  highway  asseasr 
ment  for  that  parish. 

The  preamble  of  the  act  is  as  follows :  —  <<  Whereas,  a  cerain  square 
called  Norland  Square,  and  a  certain  crescent  called  Royal  Gresoent, 
and  certain  terraces,  streets,  or  rows  of  houses,  called  Norland  Terrace, 
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Norland  Place,  Union  Terrace,  Prince's  Road,  Queen's  Road,  Norland 
Road,  and  Addison  Road  North,  have  been  either  wholly  built,  or  are 
partly  built,  and  will  be  shortly  completed,  on  certain  freehold  pieces  or 
parcels  of  land  situate  in  the  parish  of  St.  Mary  Abbotts,  Kensington, 
in  the  county  of  Middlesex,  called  or  known  by  the  name  of  the  Norland 
Estate,  which  estate  is  bounded,  &o.  &c. ;  and  it  is  in  contemplation  to  build 
other  squares,  crescents,  streets,  or  rows  of  houses,  some  of  which  have 
been  already  planned  and  laid  out  on  the  *said  estate:  and  ri^of\tr 
whereas,  it  would  be  of  great  convenience  and  advantage  to  the  ^ 
owners  and  occupiers  of  houses  on  the  said  estate,  and  also  of  public 
advantage,  if  power  were  given  for  lighting  and  cleansing  the  said  estate, 
and  for  paving,  gravelling,  watering,  repairing,  and  otherwise  improving 
the  said  squares,cre8C6nts,  streets,  and  rows  of  houses,  now  or  hereafter 
to  be  made  on  the  said  estate ;  and  it  will  also  be  desirable  to  provide 
for  the  maintenance  of  the  gardens  or  pleasure  grounds  now  or  hereafter 
to  be  made  or  laid  out  on  the  said  estate ;  but  the  said  objects  cannot  be 
effectually  attained  without  the  authority  of  parliament." 

The  79th  section  is  as  follows: — «  Provided  always,  and  be  it  enacted, 
that  nothing  herein  contained  shall  render  the  commissioners  for  carry- 
ing this  act  into  execution,  liable  to  keep  in  repair  any  footway,  cause- 
way, or  carriage-way,  within  the  limits  of  this  act,  or  be  liable  to  be 
indicted  at  common  law  for  the  want  of  the  sufficient  repair  of  the  same, 
after  such  footway,  causeway,  or  carriage-way,  shall  have  been  dedicated 
to  the  use  of  the  public." 

And  the  83d  section  enacts  <Uhat  every  inhabitant  or  owner  who 
shall  be  assessed  for  the  rates  made  under  this  act,  for  any  lands  or 
tenements  within  the  limits  of  this  act,  shall  be  released  and  free  from 
all  rates  and  assessments  towards  the  paving  and  lighting  any  other 
street,  road,  or  place  within  the  parish  of  St.  Mary  Abbotts,  Kensing- 
ton, in  respect  of  such  lands  or  tenements." 

On  the  trial  of  the  cause,  it  was  proved,  that,  for  many  years  previous 
to,  and  at  the  time  of,  the  passing  of  the  above  act  for  the  improvement 
of  the  Norland  Estate,  the  land  constituting  the  Norland  Estate  was 
liable  to  be  assessed,  and  had  accordingly  been  duly  assessed,  to  the 
highway-rate  for  the  same  parish  of  St.  Mary  Abbotts,  Kensington, 
and  that,  from  the  *time  the  highway-board  of  the  said  parish  r^q/va 
was  first  constituted,  in  the  year  1888,  down  to  the  time  of  the  ^ 
trial  of  this  cause,  without  any  intermission,  parts  of  the  public  streets 
throughout  the  said  parish  out  of  the  said  act  (over  and  along  which 
public  streets,  the  queen's  subjects  had  a  right  to  pass  and  repass  on 
foot,  and  with  horses,  carts,  and  carriages)  have  been  kerbed  and  paved 
with  stone,  and  repaired,  out  of  the  said  highway-rates,  and,  amongst 
others,  out  of  the  rate  in  respect  of  whidi  the  distress  was  made  on  the 
goods  of  the  plaintiff. 

The  defendant,  however,  on  this  proof  bemg  tendered,  objected  to  ita 
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relevancy;  and  the  question  as  to  the  admiBsibility  and  relevancy  of 
such  evidence,  is  reserved  for  the  court.  It  was  admitted,  at  the  trial, 
that  the  plaintiff  had  been,  and  was  at  the  time  of  the  making  of  the 
rate  in  respect  of  which  the  distress  was  made,  dnly  assessed  for  the 
rates  made  onder  the  said  act  for  the  improvement  of  the  Norland 
Estate,  for  the  house  or  office  in  question;  and  that  the  same  house  or 
office  was  and  is  within  the  limits  of  this  act. 

The  parts  of  public  streets  above-mentioned  on  which  such  rates  had 
been  so  in  part  expended,  were  certain  footpaths  made  of  paving  stone, 
or  kerbed  with  stone,  for  the  convenience  of  foot-passengers,  and  laid 
alongside  of  the  open  carriage-way  in  various  parts  of  the  said  parish. 

It  was  agreed  and  admitted  between  the  parties^  that  no  part  of  any 
of  the  said  highway-rates  had  been  applied  towards  lighting  any  street, 
road,  or  place,  within  the  said  parish. 

On  these  facts,  the  plaintiff  contended  that  his  house  or  office  in 
respect  of  which  he  was  so  rated  as  first  aforesaid,  was  not  liable  to  be 
so  rated. 

The  defendant  insisted  on  the  following  points: — 
*^0<f{  First,  that  the  plaintiff  being,  as  was  admitted,  the  '''owner 
-^  and  occupier  of  a  house  in  the  parish,  and  which  was  primd 
facie  ratable  to  the  highway-rate,  the  special  facts  which  were  alleged 
to  confer  under  the  local  act  an  exemption  from  such  primary  liability, 
ought  to  have  been  brought  forward  as  a  ground  of  appeal  to  special 
sessions,  or  quarter  sessions,  against  the  rate,  and  would  not  divest  the  jufi- 
tice  who  issued  the  warrant  in  question,  of  his  jurisdiction  in  that  behalf. 

Secondly,  that  the  88d  section  did  not  operate  to  include  within  its 
terms  (as  contended  by  the  plaintiff)  the  ordinary  highway-rate  of  the 
parish,  duly  made  under  the  provisions  of  the  general  highway  act  5  & 
6  W.  4,  c.  50. 

Thirdly,  that,  if  the  evidence  hereinbefore  mentioned  to  have  been 
objected  to  were  admissible,  still  the  parts  of  public  streets  so  as  afore- 
said paved,  kerbed,  and  repaired,  being,  in  point  of  law,  as  the  defend- 
ant contended,  highways,  or  parts  of  highways,  it  was  for  the  board  of 
highways  of  the  said  parish  to  determine  whether  any  part  of  the  high- 
way-rates should  be  applied  to  the  purposes  hereinbefore  set  forth ;  and 
that,  if  the  board  improperly  exercised  their  discretion  in  that  respect, 
such  their  error  could  not  be  inquired  into,  in  this  form  of  proceeding. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  the  verdict  is  to  stand;  otherwise,  to  be  entered  for  the 
defendant. 

Ofumnellj  Seijt.,  (with  whom  was  Bodkin,)  for  the  plaintiff.  The  pre- 
mises in  question  were  clearly  not  liable  to  be  rated  under  the  general 
highway-act,  5  &  6  W.  4,  c.  50.  By  the  72d  section  of  the  local  act, 
6  &  7  Vict.  c.  xxxiii.,  the  pavements,  lamps,  &c.,  within  the  limits  of 
the  act,  are  vested  in  the  commissioners.     The  78d  section  enacts  «<tliat 
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it  shall  be  lawful  for  the  commissionen,  from  time  to  time,  to  jcaiise  all 
or  any  of  *the  present  or  future  ttreets^  footways,  and  carriage-'  r4.Q-i  a 
wa9f9j  within  the  limits  of  the  act,  or  any  part  thereof,  to  be  ^ 
properly  formed,  levelled,  paved,  gravelled,  and  repaired,  and  the  ground 
or  soil  to  be  raised,  lowered,  and  altered,  in  such  manner  and  with  such 
materials  as  they  shall  think  proper."  And  the  78th  section  enacts 
"that  all  causeways  or  footways  within  the  limits  of  the  act,  whether 
made  by  the  commissioners  or  otherwise,  which  the  commissioners  shall 
deem  necessary  to  be  kept  up,  shall  be  kept  in  repair  by  the  commis- 
sionersf '  provided — s.  79 — ^that  nothing  therein  contained  shall  render 
the  commissioners  liable  to  keep  in  repair  any  footway,  causeway,  or 
carriage-way  within  the  limits  of  the  act,  or  be  liable  to  be  indicted  at 
common  law  for  the  want  of  the  sufficient  repair  of  the  same,  after  such 
footway,  &c.,  should  have  been  dedicated  to  the  use  of  the  public.  By 
the  interpretation  clause,  s.  152,  the  word  "street"  is  to  include  any 
square,  street,  court  or  alley,  lane,  road,  thoroughfare,  or  public  passage 
or  place  within  the  limits  of  the  act:  but  no  interpretation  is  put  upon 
"carriage-way."  And  the  83d  section  enacts  "that  every  inhabitant 
or  owner  who  shall  be  assessed  for  the  rates  made  under  this  act,  for 
any  lands  or  tenements  within  the  limits  of  this  act,  shall  be  released 
and  free  from  all  rates  and  assessments  towards  the  paving  and  lighting 
any  other  street,  road,  or  place  within  the  parish  of  St.  Mary  Abbotts, 
Kensington,  in  respect  of  such  lands  or  tenements."  Reading  these 
several  provisions  as  incorporated  in  the  general  highway  act,  5  &  6  W.  4, 
c.  50,  they  operate  to  exempt  the  occupiers  of  the  Norland  Estate  from 
being  charged  with  any  general  rate  for  paving  or  lighting  the  parish 
of  St.  Mary  Abbotts.  fV.  Williams,  J.  The  general  highway-act 
gives  no  authority  to  make  a  rate  for  paving  and  light-ingJ]  The  19  th 
section  of  the  5  &  6  W.  4,  c.  50,  authorizes  paving;  and,  for  any  thing 
that  appears,  a  portion  of  the  rate  in  '^'question  might  therefore  p^n-t  -t 
be  applied  to  a  purpose  for  which  this  district  could  not  pro-  '' 
perly  be  assessed.  It  may  be  conceded,  that,  where  a  rate  appears  on 
the  face  of  it  to  have  been  properly  made,  trespass  will  not  lie  against 
those  who  enforce  it ;  but  the  remedy  of  the  party  grieved  is,  by  appeal. 
Here,  however,  the  inhabitants  of  the  exempted  district  could  not  avail 
themselves  of  the  right  of  appeal  given  by  the  105th  section  of  the 
general,  or  the  125th  section  of  the  local,  act. 

PoMhUy  (with  whom  was  Tajfourdj  Serjt.),  eontrit.  A  party  who 
claims  to  be  exempted  from  a  rate  which  appears  on  the  face  of  it  to 
be  well  made,  is  bound  to  make  out  that  exemption  most  dearly, 
[Wilde,  G.  J.  Those  who  seek  to  impose  a  burden  upon  the  subject, 
must  establish  a  clear  right  to  do  so,  in  the  first  instance.]  That  is 
done  here:  the  rate  is  admitted  to  be  well  made:  and  it  is  impossible 
to  contend,  that,  because  by  possibility  a  portion  of  it  may  be  applied 
to  purposes  that  are  not  warranted  by  the  statute,  viz.  paving,  it  is 
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therefore  to  be  considered  aa  a  rate  for  paying.  In  Bannett  v.  Beighton^ 
5  T.  R.  182,  where  an  enclosure  act  gave  the  commissioners  power  to 
set  out  and  make  roads,  &c.,  and  directed  that  the  expenses  of  making 
and  repairing  those  roads,  and  all  other  expenses,  should  be  borne  by 
the  proprietors,  in  certain  proportions,  to  be  ascertained  by  the  com- 
missioners in  one  general  rate;  and  then  gave  an  appeal  to  the  sessions 
in  all  cases  where  the  parties  should  think  themselves  aggrieved; — it 
was  held,  that  an  objection  to  the  rate,  on  account  of  the  commissioners 
having  expended  money  on  an  improper  object,  could  not  be  tried  in 
an  action  of  trespass,  but  that  the  party  aggrieved  must  appeal  to  the 
sessions.  If  there  be  any  ground  of  exemption,  it  should  have  been 
^q-ton  shown  to  the  magistrates  "'at  the  time;  otherwise,  he  clearly  is 
•J  not  liable:  Gwinne  v.  Pooh,  2  Lutw.  985,  987,  1560;  Lowther 
y.  Lord  Radnor,  8  East,  113 ;  Pike  v.  CaHer,  8  Bingh.  78,  10  J.  B. 
Moore,  876;  Calder  v.  Allday,  8  Moore,  P.  C.  86;  Cave  v.  Mountain^ 

1  M.  A  G.  267,  1  Scott,  N.  R.  182 ;  The  King  v.  The  Juetiee9  of 
Glouceeterehire,  1  B.  &  Ad.  1.  Where  there  is  a  remedy  by  appeal, 
and  the  justice  is  acting  in  a  matter  in  which  he  has  jurisdiction,  tres- 
pass will  not  lie:  Durrani  v.  Burgis,  6  T.  R.  580;  Weaver  v.  Price j 
3  B.  &:  Ad.  409 ;  The  Marehahea  ease,  10  Go.  Rep.  75 ;  Thoma$  v. 
Hudson,  14  M.  &  W.  858;  Ackerley  v.  Parkinson,  8  M.  &  S.  411 ; 
Beaurain  v.  Scott,  8  Gampb.  888 ;  Marshall  v.  Pitman,  9  Bingh.  595, 

2  M.  &  Scott,  745;  Brittain  v.  Kinnaird,  1  Brod.  k  B.  482,  4  J.  B. 
Moore,  50;  Mould  v.  WiUiams,  5  Q.  B.  469;  The  Queen  v.  Bodson^ 
9  Ad.  k  E.  704. 

ChanneU,  Seijt.,  in  reply.  Reading  the  local  act  with  the  general 
act,  the  magistrate  was  clearly  without  jurisdiction.  If  particular  pro- 
perty is  exempted,  it  is  the  same  as  if  it  is  not  within  the  parish  at  all : 
and,  if  so,  there  is  no  ground  of  appeal,  and  consequently  trespass  will 
lie:  The  Governor,  ^e.,  of  the  Poor  of  Bristol  v.  Wait,  1  Ad.  k  E. 
264,  8  N.  &  M.  859. 

Wilde,  G.  J.  The  highway-act,  5  &  6  W.  4,  c.  50,  imposes  a  general 
liability  upon  the  inhabitants  of  every  parish  throughout  the  kingdom, 
to  contribute  to  the  repairs  of  the  highways.  It  is  the  duty  of  the  snr- 
veyors  to  estimate  the  probable  expenses,  and  to  frame  a  rate,  the  allow- 
ance of  which  by  two  justices  is  essential  to  its  validity.  The  applica- 
*5li  ^1  ^^^^  ^^  ^^^  ^^^^  when  raised,  is  "'placed  under  the  control  of 
-'  another  body,  viz.  the  commissioners.  A  party  who  claims  to 
be  exempted  from  this  general  imposition  is  bound  clearly  to  establish 
such  exemption.  The  ground  upon  which  the  plaintiff  in  this  case  seeks 
to  show  that  he  is  not  liable  for  the  rate  in  respect  of  which  this  action 
is  brought,  is,  that,  being  assessed  under  the  local  act  of  6  Vict.  c.  xzxiiL, 
he  is,  by  the  88d  section  thereof,  <<  released  and  free  from  all  rates  and 
assessments  towards  the  paving  and  lighting  any  other  street,  ke.,  within 
'  whe  parish  of  St.  Mary  Abbotts,  Kensington/'  in  respect  of  the  same 
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premises.  The  efiect  of  that  provision,  it  is  contended,  is,  to  exempt  the 
plaintiff  from  being  rated  under  the  general  highiray-act,  not  because 
such  rate  is  applicable  to  the  paving  of  the  streets,  as  stated  in  the  case, 
but  because  a  portion  of  the  money  raised  may  he  so  applied.  Non 
eanUat  that  it  witt  be  so  applied.  The  circumstanoe  of  the  local  act 
not  quite  carrying  out  the  intention  of  its  promoters,  is  no  ground  for 
throwing  upon  the  inhabitants  of  the  rest  of  the  parish  a  burden  greater 
than  they  ought  to  bear.  It  is  enough  to  say  that  the  rate  in  question 
is  not  a  rate  within  the  terms  or  the  spirit  of  the  local  act,  so  as  to 
entitle  the  plaintiff  to  the  exemption  he  claims.  If  it  had  been  intended 
to  relieve  the  inhabitants  of  the  district  from  rates  under  the  general 
highway-act,  such  intention  would  have  been  expressed  in  terms  that 
admitted  of  no  doubt.  It  seems  to  me  that  the  plaintiff  has  failed  to 
establish  his  right  to  the  exemption  he  claims.  Whether  or  not  he  has 
any  other  remedy,  is  not  the  question  before  us.  I  think  the  defendant 
is  entitled  to  our  judgment. 

CoLTBCAN,  J.  I  am  of  the  same  opinion.  The  surveyor  has  made, 
as  he  was  bound  to  do,  a  general  rate  for  the  repair  of  the  highways  of 
the  parish.  We  have  nothing  whatever  to  do  with  the  application  of 
that  rate.  *The  19th  section  of  the  5  &  6  W.  4,  c.  50,  autho-  r^to-ij. 
rizes  the  board  to  be  appointed  pursuant  to  s.  19,  <<to  determine  ^ 
and  direct  how  and  in  what  manner  the  highways  in  the  parish,  or  any 
or  either  of  them,  or  any  and  what  part  or  parts  thereof,  shall  be  kerbed 
or  paved  with  stone  or  otherwise."  If  by  the  conjoint  operation  of  the 
general  and  the  local  act,  the  money  raised  cannot  legally  be  applied  to 
the  purpose  for  which  it  is  collected,  that  may  give  a  right  of  appeal 
under  the  very  general  words  of  the  105th  section.  But  I  do  not  think 
it  makes  the  rate  bad. 

Crbsswell,  J.  I  also  am  of  opinion  that  our  judgment  should  be 
for  the  defendant.  The  plaintiff  has  occupied  property  in  respect  of 
which,  except  for  some  local  act,  he  is  liable  to  be  rated  under  the 
general  act  to  the  repair  of  the  highways.  It  is  for  him  to  establish 
his  exemption.  For  this  purpose  he  relies  on  the  83d  section  of  the 
local  act,  7  Vict.  c.  xxxiii.,  which  enacts  <«that  every  inhabitant  or 
owner  who  shall  be  assessed  for  the  rates  made  under  this  act,  for  any 
lands  or  tenements  within  the  limits  of  this  act,  shall  be  released  and 
free  from  all  rates  and  assessments  towards  the  pairing  and  lighting  any 
other  street,  road,  or  place,  within  the  parish  of  St.  Mary  Abbotts, 
Kensington,  in  respect  of  such  lands  or  tenements."  Now,  the  rate  in 
question  is  not  a  rate  for  « paving  and  lighting,"  or  for  <<  paving  or 
lighting,"  any  street,  &c.,  but  an  ordinary  highway-rate.  It  is  not 
contended  that  the  plaintiff  is  exempted  from  the  ordinary  repairs  of 
the  highways.  This  rate  was  properly  made:  and  the  party  whose 
duty  it  was  to  make  it,  has  nothing  to  do  with  the  subsequent  applica- 
tion of  the  money.    Neither  he  nor  the  magistrate  could  foresee  that 
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there  would  be  any  misapplication  of  the  fond ;  they  coold  not  therefore 
be  trespassers  for  enforcing  the  rate. 

^g^  ^1  *^*  Williams,  J.  I  am  of  the  same  opinion.  The  plaintiff 
-^  contends  that  he  is,  by  yirtue  of  the  88d  section  of  the  6  Yict 
c.  zxxiii.,  exempted  from  a  highway-rate  duly  made  in  the  ordinary 
form;  and  that  the  word  <<and"  in  that  section  must  be  read  ^^or.*' 
This  is  not  a  rate  for  paving  and  lighting;  and  nan  eongtat  that  the 
money  collected  will  be  improperly  applied.  It  may  have  been  intended 
to  exclude  liability  in  respect  of  rates  imposed  under  another  local  set 
for  another  part  of  the  parish. 

Judgment  for  the  defendant 


EDWARDS  V.  WARD  and  Others.    May  4. 

In  answer  to  a  rule  for  judgment  as  in  ease  of  a  nonsuit  in  a  ooontry  cause  lor  allowing  tm 
assizes  to  elapse  without  proceeding  to  trial,  after  notice,— tlie  plaintiff  alleged  ibr  excuse 
the  uncertainty  of  the  law  as  to  the  liability  of  railway  committee-men,  and  that  be  wts 
desirous  of  awaiting  the  determination  of  a  similar  case  fthe  particulars  of  which,  bow> 
ever,  were  not  given,)  pending  in  error  from  the  Court  of  Exchequer. 

The  court,  holding  the  excuse  to  be  per  u  insufficient,  nevertheless  discharged  the  rale  upon 
a  peremptory  undertaking,  on  the  ground  that  the  defendants  had  been  tardy  in  their 
application. 

Horn  and  Pashleyj  on  behalf  of  two  of  the  defendants  respectivelj, 
on  a  former  day  in  the  term,  obtained  rules  nisi  for  judgment  as  in  case 
of  a  nonsuit  in  this  case,  upon  affidavits  stating  that  issue  was  joined 
on  the  17th  of  July,  1846,  and  notice  of  trial  given  on  the  same  day  for 
the  ensuing  summer  assizes  at  Liverpool,  and  that  the  plaintiff  had 
neglected  to  proceed  to  trial. 

J.  C.  SymoM  showed  cause,  upon  affidavits  stating  that  the  action 
was  brought  against  the  defendants  as  members  of  the  acting  or  provi- 
sional committee  of  a  certain  projected  line  of  railway,  on  which  the 
*^\f\\  P^^^^  "^h^A  been  employed  as  engineer;  that  the  cause  h&d 
^  not  been  taken  down  to  trial,  in  consequence  of  the  uncertain 
state  of  the  law  in  such  cases;  that  the  plaintiff's  attorney  was  anxious 
to  wait  the  result  of  several  similar  cases  now  pending  in  the  courts  at 
Westminster,  before  proceeding  to  the  trial  of  this  cause ;  that  the 
deponent  had  been  informed,  and  believed,  that  the  question  in  issne  in 
this  cause  was  identical  with  that  in  a  case  of  Hooper  v.  Lamb,  which 
was  tried  at  the  Queen's  Bench  sittings  after  last  Michaelmas  term,  and 
in  which  a  bill  of  exceptions  had  been  tendered,  on  the  ground  that 
there  was  no  evidence  of  liability  to  go  to  the  jury,  and  which  was  stand- 
ing for  argument.  He  submitted,  on  the  authority  of  Wynn  v.  BeOmim, 
6  Taunt.  122,  and  De  BUtzen  v.  John,  2  H.  &  W.  881,  that  the  utmost 
the  court  could,  under  the  circumstances,  require  the  plaintiff  to  do, 
would  be,  to  give  a  peremptory  undertaking  to  try  at  ihe  assizes  next 
after  the  case  of  Hooper  v.  Lamb  should  be  finally  jUicfposed  of*    And 
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1m  stated  that  a  similar  course  had  been  recently  adopted  by  the  Court 
of  Queen's  Bench  in  a  case  of  Falkner  ▼.  Dow^  and  by  the  Court  of 
Exchequer  in  a  case  of  Dean  y.  Wood. 

Mom  and  Pashleyy  in  support  of  the  rules,  submitted  that  the  affida- 
vits in  answer  were  very  unsatisfactory,  inasmuch  as  they  did  not  show 
with  any  degree  of  certainty  and  precision  what  was  the  question  to  be 
argued  in  Hooper  y.  Lambj  which,  according  to  Wynn  v.  BeUman^  they 
ought  to  have  done;  and  that  there  was  no  uncertainty  in  the  law  upon 
this  subject,  the  only  difficulty  being  in  its  application  to  the  particular 
circumstances  of  each  individual  case. 

WiLDB,  C.  J.  I  must  confess  I  have  very  considerable  doubt  whether 
the  affidavits  present  any  excuse  at  *all  for  the  plaintiff's  default,  p^o-.  >^ 
Hooper  v.  Zami,  like  every  other  action  against  a  committee-  ^ 
man  of  a  railway  company,  must  depend  upon  its  own  particular  circum- 
stances, and  not  upon  any  general  principle  of  law.  As,  however,  the 
defendants  have  so  long  acquiesced  in  the  delay,  instead  of  coming  to 
the  court,  as  they  might  have  done,  last  term,  the  justice  of  the  case 
will  probably  be  met  by  discharging  this  rule  upon  a  peremptory  under- 
taking to  try  at  the  next  assizes. 

The  rest  of  the  court  concurring,  Rule  accordingly. 


WILLIAM  COX  V.  HUBBARD.    May  8. 

The  defendant,  who  had  dealings  with  A.  and  B.  as  partners,  afterwards  made  a  contract 
with  A.  in  B/s  presence,  and  received  letters  with  reference  to  such  contract  bearing  tho 
signature  of  the  flrm.  In  an  action  by  B.,  A^  who  was  called  as  a  witness,  stated  that  ha 
bad  ceased  to  be  a  partner  prior  to  the  date  of  the  contract,  and  that  he  made  it  as  agent  for 
B. : — Hdd  that  the  jury  were  warranted  in  finding  that  the  contract  was  with  B.  alone^ 
although  there  was  no  precise  evidence  of  the  dissolution  of  the  parmership  between  A. 
aiida 

This  was  an  action  for  goods  sold  and  delivered. 

At  the  trial,  before  Parke,  B.,  at  the  last  assizes  at  Coventry,  it 
appeared  that  the  action  was  brought  to  recover  202.,  the  price  of  a 
bolting-drum  supplied  to  the  defendant,  and  12.,  the  price  of  a  wheel  put 
to  a  threshing-machine  for  the  defendant.     Prior  to  the  year  1844, 
Samuel  Cox,  the  father  of  the  plaintiff,  had  carried  on  the  business  of  a 
wheelwright  at  BaOdon.    In  the  course  of  that  year,  the  defendant 
agreed  with  Samuel  Cox  for  the  purchase  of  a  threshing-machine  for 
45Z.,  of  which  sum  20{«  was  paid  down.     The  machine  was  fixed  up  on 
the  premises  of  the  defendant  in  Nottinghamshire,  by  Samuel  Cox  and 
the  plaintiff;  and  the  balance  "'of  251,  was  pidd  by  the  defend-    r^cq-iQ 
ant  to  Samuel  Cox  in  the  presence  of  the  plaintiff;  the  receipt    ^ 
stating  the  payment  to  be  to  the  two.     The  contract  for  the  boltings- 
machine  was  made  at  this  time  by  Samuel  Cox,  in  the  presence  of  his- 
son ;  as  also  was  the  agreement  as  to  the  wheel  of  the  threshing-maohiner 
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and  the  aooonnt  was  sent  in  in  the  joint  names.  Samuel  Coz»  who  wtf 
called  as  a  witness,  stated,  that,  in  the  ywt  1844,  he  transferred  the 
business  at  Baildon  to  his  son  William,  by  deed.  This  deed  was  pro- 
duced; but,  the  subscribing  witness  not  being  present,  and  his  absence 
not  being  satisfact(Mrily  accounted  for,  it  was  rejected. 

On  the  {Murt  of  the  defendant,  reliance  was  placed  upon  the  receipt 
above  referred  to,  and  upon  the  circumstance  of  the  contract  in  question 
liaving  been  made  when  the  father  and  son  were  both  present,  and  also 
upon  certain  letters  addressed  to  the  defendant  with  reference  to  the 
contract,  by  the  authority  of  the  plaintiff,  signed  <<  Samuel  aad  William 
Cox,*" — ^in  order  to  show  that  the  action  was  improperly  brought  in  the 
name  of  William  Goz  alone. 

For  the  plaintiff,  it  was  insisted  that  Samuel  Cox  had  acted  merely 
as  the  agent  of  the  plaintiff! 

The  learned  judge  told  the  jury,  that,  although  the  contract  was 
made  by  the  father,  still,  if  he  made  it  as  the  agent  of  his  son,  it  was 
competent  to  the  son  to  sue  alone. 

The  jury  having  returned  a  verdict  for  the  plaintiff, 

WhUehwr^  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on 
the  grounds  of  misdirection,  and  that  the  verdict  was  against  the  weight 
of  evidence.  He  submitted  that  the  learned  judge  ought  to  have  told 
the.  jury,  that,  if  the  plaintiff  assented  to  his  father's  making  the  con- 
tract as  a  partner  with  him,  he  was  estopped  from  afterwards  contending 
^oiqi  that  the  oontract  was  made  '*'with  himself  alone;  and  that  the 
-'  receipt  and  the  correspondence  conclusively  showed  that  the 
contract  really  was  a  contract  with  the  father  and  son  as  partners. 
[CoLTHAN,  J.  You  infer  that  the  contract  for  the  bolting-dmm  waa 
made  with  the  father  and  the  son,  because  the  former  dealing  appears 
to  have  been  with  both.]  The  contract  now  in  question  was  made  at 
the  same  time  as  the  settlement  of  the  former  transaction.  In  Bicke^^ 
V.  BwrreUy  5  M.  &  S.  383^  it  was  held  that  a  plaintiff  who  has  made  a 
oontract  as  agent  for  a  third  person,  cannot  sue  as  principal,  without 
ginng  notice  to  the  defendant,  before  action  brought,  that  he  is  the 
party  really  interested.  And  Lord'ELLBNBoaoUQH  said:  «< Where  a 
man  assigns  to  himself  a  character  of  agent  to  another  whom  he  names, 
I  am  not  aware  that  the  law  will  permit  him  to  shift  his  situation,  and 
to  declare  himself  the  principal,  and  the  other  to  be  a  mere  creature  of 
straw."  [Cresswbll,  J.  That  doctrine  was  very  fully  discussed  in 
the  Court  of  Exchequer,  in  the  recent  case  of  Rayner  v.  Qrcte^  15  M. 
k  W.  859.  There,  the  plaintiff  made  a  written  contract  for  the  sale  of 
goods,  in  which  he  described  himself  as  tho  agent  of  A.,  and  the  buyer 
accepted  and  ptud  the  price  of  a  portion  of  the  goods,  and  had  then 
notice  that  the  plaintiff  was  himself  the  real  principal  in  the  transaction, 
and  not  the  agent  of  A. :  and  it  was  held  that  the  plaintiff  might  aoe 
in  his  own  name  for  the  non«-aoceptance  of,  and  non-payment  for,  the 
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Twidae  of  the  goods.]    If  the  father  and  son  had  both  saed  here,  the 
STidenoe  giyen  would  clearly  hare  proved  a  joint  contract. 

Our.  adff.  vuU. 

CoLTMAN,  J.,  noir  delivered  the  judgment  of  the  court. 

*This  was  an  application,  in  the  absence  of  the  lord  chief  jus-    r^cooA 
tice,  for  a  new  trial,  on  the  ground  of  a  misdirection  bj  the    *- 
learned  judge  who  tried  the  cause,  or  on  the  ground  that  the  verdict  was 
•gainst  the  weight  of  evidence. 

The  action  was  brought  by  one  William  Oox  for  the  price  of  certain 
goods  supplied  to  the  defendant.  The  case  of  the  plaintiff  was,  that 
Samuel  Cox,  the  father  of  William  Cox,  had  made  the  contract  for  the 
delivery  of  the  articles  in  question,  as  the  agent  of  his  son ;  and  the 
learned  judge  told  the  jury,  that,  if  such  was  the  case,  the  plaintiff  was 
entitled  to  recover.  This  was  complained  of  as  a  misdirection ;  and  it 
was  contended,  that,  as  the  contract  was  made  at  a  time  when  the  father 
and  son  were  both  present,  the  contract  must  be  considered  to  have  been 
made  with  both  of  them,  and  not  by  the  one  as  the  agent  of  the  other ; 
and,  further,  that  the  various  documents  and  letters  produced  in  evi- 
dence, showed  that  the  contract  was  with  the  father  and  son,  and  not 
with  the  son. 

Bat  it  appears  to  us  that  the  circumstances  of  the  son's  being  present 
with  his  father  when  the  contract  was  made,  can  amount  to  no  more  than 
evidence  that  the  contract  was  with  the  father  and  son  jointly ;  and  we 
think  there  is  no  ground  for  saying  that  the  jury  were  misinstructed 
m  point  of  law,  when  they  were  told,  that,  if  the  contract  was  made  by 
the  father  as  the  agent  of  his  son,  the  son  might  sue  upon  it. 

With  reference  to  the  second  ground  of  the  application, — ^we  have 
consolted  the  learned  judge  as  to  his  opinion  of  the  effect  of  the  evi- 
dence ;  and  we  learn  from  him  that  he  is  satisfied  with  the  verdict,  and 
thinks  it  was  quite  right. 

In  this  case,  therefore,  there  will  be  no  rule.  Rule  refused. 


♦MUNDEN    V.   CHARLES    FREDERICK    AUGUSTUS     [♦821 
WILLIAM,   Duke  of  BRUNSWICK  and  LUNEBURQ, 
sued    as    CHARLES    FREDERICK    AUGUSTUS    WILLLA.M 
D'ESTE,  commonly  called  The  Duke  of  BRUNSWICK.    May  8. 

The  defendant,  faBYing  entered  an  appearance  in  person  as  "C.  F.  A.  W.,  Duke  of  Bninswiok 
and  Laneborg,  taed  as  C.  F.  A.  W.  D'Este,  commonly  called  the  Duke  of  Brunswick,^* 
delireied  a  plea  to  the  jurisdiction,  with  an  affidavit  of  TerillcatioD,  respectively  intituled 
••C.  F.  A.  W^  tovereign  Duke  of  Brunswick  and  Luneburg,  sued  as  C.  F.  A.  W.  D'E^e, 
oommonly  called  the  Duke  of  Brunswick." 

Tlie  plaintifi;  treating  the  plea  as  a  nullity,  signed  judgment :  —The  court  refused  to  set  aiid* 
the  judgment,  without  an  affidavit  of  merits. 

An  affidavit  with  a  jumt  signed,  « A.  B^  «  com*.  &0.,**  is  suffldent 
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This  was  an  action  of  debt  upon  an  annuity  deed. 
The  writ  of  summons  described  the  defendant  as  «  Charles  Frederick 
Augustus  William  D'Esto,  commonly  called  the  Duke  of  Brunswick." 
He  appeared  in  person  by  the  name  and  description  of  <<  Charles  Fred- 
erick Augustus  William,  Duke  of  Brunswick  and  Luneburg,  sued  as 
Charles  Frederick  Augustus  William  D'Este,  commonly  called  the  Duke 
of  Brunswick." 

The  declaration  commenced  by  stating  that  the  plaintiff,  by  his  attor- 
ney, complauied  of  <<  Charles  Frederick  Augustus  William,  Duke  of 
Brunswick  and  Luneburg,  the  defendant  in  this  suit,  who,  by  the  name 
and  description  of  Charles  Frederick  Augustus  William  D'Este,  com- 
monly called  the  Duke  of  Bruiiswick,  had  been  summoned,"  &c. 
The  defendant  pleaded  as  follows :  — 
«In  the  Common  Pleas. 

Charles  Frederick  Augustus  William,  sovereign  Duke  of  Bruns- 
wick and  Luneburg,   sued  as  Charles    Frederick  Augustus 
William  D'Este,  commonly  called  the  Duke  of  Brunswick, 
At  the  suit  of 
Charlotte  Munden. 
^QAon         <<The  defendant,  in  his  own  proper  person,  comes  *and  says 
•J     that  this  court  ought  not  to  take  cognisance  of  this  action,  be- 
cause he  says,  that,  at  the  time  of  making  the  said  deed  in  the  declarar 
tion  mentioned,  the  defendant  was  a  sovereign  prince,  that  is  to  say,  the 
reigning  sovereign  duke  of  the  duchy  of  Brunswick  and  Luneburg :  and 
the  defendant  fm*ther  says  the  said  deed  was  made  by  him  within  his 
said  dominions,  that  is  to  say,  within  the  said  duchy  of  Brunswick  and 
Luneburg ;  and  that,  from  the  time  of  the  making  thereof,  continually, 
until  and  at  the  time  of  the  commencement  of  this  suit,  the  defendant 
has  been  and  still  is  justly  entitled  to  all  the  rights,  prerogatives,  and  priri- 
leges  appertaining  to  him  as  the  Duke  of  Brunswick  and  Luneburg ;  and  the 
defendant  further  says,  that,  by  reason  of  the  premises,  he  ought  not  to 
be  compelled,  against  his  will,  to  answer  to  any  action  for  the  cause 
aforesaid  before  any  justice  or  minister  of  the  queen  of  this  kingdom, 
or  other  judge  whatsoever,  or  any  court  whatever :  and  this  he  is  ready 
to  verify,  &c. ;  wherefore  he  prays  judgment,  if  the  said  court  here 
ought  to  take  cognisance  of  this  action." 

The  affidavit  in  support  of  the  plea  was  as  follows ;  — 
^In  the  Common  Pleas. 

Between  Charlotte  Munden,  plaintiff, 

and 
Charles  Frederick  Augustus  William,  sovereign  Duke  of  Bnms- 
wick  and  Luneburg,  sued  as  Charles  Frederick  Augustus  Wil- 
Ham  D'Este,  commonly  called  the  Duke  of  Brunswick,  defend- 

^  Chsrles  Frederick  Augustus  William,  sovereign  Duke  of  Brunswick 
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and  Lunebnrg,  the  above-named  defendant,  of,  &;c.,  maketh  oath  and 
saith  that  the  plea  hereunto  annexed  is  true  in  substance  and  in  fact. 

(Signed)    "Charlks  Frederick  Augustus  William,  ' 

Sovereign  Duke  of  Brunswick." 

*The  jurat  was — "Sworn  at  Brunswick  House,  Regent's 
Park,  in  the  county  of  Middlesex,  the  26th  day  of  April,  1847, 
before  me,  W.  Grant,  a  com^  &c." 

The  plaintiff,  treating  the  plea  as  a  nullity,  signed  judgment  on  the 
1st  of  May  instant. 

huBhj  on  a  subsequent  day,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  judgment  should  not  be  set  aside  for  irregularity. 
He  referred  to  The  King  v.  Johruany  6  East,  588,  2  J.  P.  Smith,  591. 

ByleSy  Serjt.,  now  showed  cause.  This  is  a  dilatory  plea,  a  plea  to 
the  jurisdiction,  and  within  the  statute  4  &  5  Ann.  c.  16,  s.  1,  which 
enacts  that  no  dilatory  plea  shall  be  received  in  any  court  of  record,  un- 
less the  party  offering  such  plea  do  by  affidavit  prove  the  truth  thereof, 
or  show  some  probable  motive  to  the  court  to  induce  them  to  believe 
that  the  fact  of  such  dilatory  plea  is  true.  And  the  proper  course, 
where  such  a  plea  is  not  supported  by  a  proper  affidavit,  is,  to  sign 
judgment :  Richards  v.  Setreey  8  Price,  197.  Here,  there  is  a  variance 
in  the  title  of  the  plea  and  affidavit,  arising  from  the  introduction  of  the 
word  "sovereign."  In  Shrimpton  v.  Carter^  8  Dowl.  P.  C.  648,  an  affi- 
davit intituled  "  G,  Shrimpton  v.  WiUiam  Carter^  the  elder,  sued  as 
William  Carter,"  the  name  of  the  cause  being  "  Q-.  Shrimpton  v.  William 
Carter^*'  was  rejected  as  being  badly  intituled.  So,  in  Bland  v.  Daxy 
15  Law  Joum.,  N.  S.,  Q.  B.  1,  ^^Bland^  deceased,  v.  Daxy  "  was  held 
an  improper  intituling  of  a  rule  and  affidavits ;  there  being  no  such  cause 
as  i^Blandj  deceased,  v.  Bax^  So,  here,  there  is  no  such  cause  as 
Munden  v.  Charles  Frederick  Augustus  William,  "sovereign"  Duke 
of  Brunswick  and  Lunebnrg. 

♦Then,  the  jurat  is  clearly  defective.  In  Howard  v.  Brown,  r^onA 
1  M.  &;  P.  22,  an  affidavit  of  debt  sworn  before  a  commissioner  *• 
in  the  country,  without  stating  him  in  the  jurat  to  be  a  commissioner, 
was  held  insufficient.  Here,  it  does  not  sufficiently  appear  that  the  par- 
ty taking  the  affidavit  was  a  commissioner :  he  merely  signs  his  name, 
with  an  abbreviated  word  "com'."  after  it,  which  may  mean  commis- 
sioner, or  commoner,  or  commander,  to  which  he  adds  an  "&c.,"  which, 
whatever  be  its  virtue  in  other  respects,  certainly  does  not  tend  to  eluci- 
date the  meaning  here.  [Grbsswell,  J.  Expand  the  "&c.,"  and  then 
it  reads — "a  com',  for  taking  affidavits  in  the  Court  of  Common  Pleas," 
which  is  quite  unambiguous.]  In  Hill  v.  Royston,  7  Jurist,  930,  affida- 
vits sworn  before  a  commissioner,  and  signed  by  him  "A.  B.,  com'.," 
were  held  to  be  insufficient.  [Wilde,  C.  J.  Inr  affidavits,  it  is  more 
common  to  see  the  word  "  conunissioner"  abbreviated  than  otherwise.  As 
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the  case  of  BiU  ▼.  Royatan  is  no  where  reported  but  in  the  Jorist,  the^e 
must  have  been  something  peculiar  in  it.  If  it  had  been  understood  an 
a  decision  to  the  effect  there  stated,  the  reporters  we  are  accustomed  to 
relj  on  would  not  have  failed  to  notice  it.] 

LtLsh,  in  support  of  his  nde.  Assuming  that  this  plea  and  affidavit 
are  irregular,  the  irregularity  is  not  one  that  entitled  the  plaintiff  to 
sign  judgment :  but  he  should,  as  in  Poole  v.  Pembrey^  1  Dowl.  P.  C.  693, 
have  applied  to  the  court  to  set  aside  the  plea.  [Wilde,  G.  J.  May 
not  the  plaintiff  sign  judgment,  where  a  plea  is  delivered  which  is  not  s 
plea  in  the  cause  t  Grbsswsll,  J.  If  it  was  competent  to  the  court  to  give 
the  plaintiff  leave  to  sign  judgment,  why  might  he  not  sign  judgment 
^nnt--y     without  '*'leave  ?    I  invariably  refuse  such  applications  at  cham- 

-'  bers.  It  is  not  like  the  case  of  a  frivolous  demurrer.  That  ap- 
pears upon  the  record,  and  cannot  be  got  rid  of  by  signing  judgment] 
The  variance  is  quite  an  immaterial  one.  [Cbbsswbll,  J.  We  cannot 
inquire  into  the  degree  of  irregularity.]  In  a  case  in  7  D.  &  R.  511, 
{Anonymom^  the  defendant,  whose  Christian  name  was  Edmund,  bj 
which  name  he  was  sued,  delivered  a  plea  commencing,  <<and  the  said 
Edward.*'  The  plaintiff,  treating  thi^  plea  as  a  nullity,  signed  judg- 
ment. Upon  a  motion  to  set  aside  the  judgment,  the  court  said :  «  There 
was  no  such  person  as  Edward  upon  the  face  of  the  proceedings,  and 
the  word  was  clearly  a  mere  clerical  error,  and  meant  Edmund.  If  the 
plaintiff  chose  to  take  advantage  of  such  an  error,  he  should  have  done 
it  in  the  proper  mode,  by  special  demurrer :  but  it  would  be  too  much  to 
allow  him  to  obtain  a  judgment  by  such  a  course  as  this. "  [Cbesswell,  J. 
What  would  you  assign  for  cause  of  demurrer  in  such  a  case  ?]  The 
report  must  be  a  little  inaccurate  in  that  respect.  [Wildb,  C.  J.  I 
have  certainly  known  many  decisions  to  the  contrary  of  that.]  In  BaU^ 
qui  tamj  v.  Beer^  7  East,  383,  3  Smith,  248,  a  plea  intituled  <<  W.  Beer 
at  the  suit  of  Thomas  Dale,"  without  the  addition  of  the  character  iv 
which  the  plaintiff  sued,  was  held  to  be  sufficient.  The  title  does  not 
appear  upon  the  record :  it  is  a  mere  indication  to  the  attorney  of  the 
can^e  in  which  it  is  ^  proceeding.  [Wilde,  C.  J.  And  therefore  should 
be  accurate.] 

Assuming  the  judgment  signed  in  this  case  to  be  regular,  it  may  be 
set  aside  upon  terms.  [Wildb,  G.  J.  The  rule  is,  never  to  set  aside  a 
regular  judgment  on  a  plea  in  abatement.](a)  That  rule  is  not  mflexi- 
^oofn    ^^®'     [-^y^Y  '^'Serjt.,  observed  that  there  was  no  affidavit  of 

-*  merits.]  A  plea  that  goes  to  bar  the  action  entirely,  is  a  plea 
to  the  merits.  A  party  is  not  bound  to  swear  to  that  which  is  a  mere 
conclusion  of  law.    Non-delivery  of  an  attorney's  biU,(6)  the  statute  of 

(a)  Yet  th6  judgment  for  the  plaintiff  i^kmi  a  demurrer  to  a  plea  in  abatement  ia  colj  * 
rupondtat  cutter. 

(b)  Wiikintm  y.  Page,  6  M.  &  6.  1012,  7  Scott,  N.  R.  961.  But  tee  Btek  ▼.  iforrfaind 
2  Scott,  178,  and  Hpfma  ▼.  QrmU,  there  cited. 
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Ilmitation8,(a)  bankruptcy  of  a  sole  plaintiff  or  defendant,(i)  are  all 
pleas  to  the  merits.  The  very  same  plea  was  pleaded  in  an  action  be- 
tween the  sttme  parties  in  the  Court  of  Queen's  Bench,  and  seriously  dis- 
cussed upon  a  special  demurrer  to  the  replication, — when  the  court  took 
ikne  to  consider  of  their  judgment.(<;) 

WiLDB,  G.  J.  Upon  the  best  consideration  I  can  give  to  this  case,  it 
seems  to  me  that  the  rule  must  be  discharged.  The  objection  to  the 
plea  is,  the  introduction  of  the  word  << sovereign,"  which  does  not  ap- 
pear to  have  been  done  by  mistake,  but  advisedly,  for  a  purpose  that 
may  without  difficulty  be  surmised.  The  plea  falls  within  that  class  of 
pleas  called  dilatory,  which  require  to  be  verified  by  affidavit ;  and  the 
plea  and  affidavit  alike  vary  from  the  writ  and  declaration  in  the  name 
of  the  cause.  A.  B.,  commonly  called  by  an  honorary  title,  may  be  a 
very  different  person  from  <<  A.  B.,  sovereign  Duke  of,  &c."  It  is  a  sub- 
stantial variance.  A  plea  cannot  be  delivered  without  being  properly 
intituled  with  the  name  of  the  cause.  This  is  not  a  mere  technical  rule ; 
but  is  obviously  founded  on  good  sense  and  '^'general  conve-  r^oo^r 
nience.  Upon  principle,  as  well  as  upon  authority,  it  appears  ^ 
to  me  that  this  is  not  a  plea  in  the  cause ;  and  that  the  judgment,  there- 
fore, is  regular.  We  are  asked  to  set  aside  the  judgment,  on  the  ground 
of  merits  apparent  on  the  face  of  the  record :  and,  for  this  purpose,  it  is 
said,  no  affidavit  of  merits  is  necessary.  Grenerally  speaking,  the  court 
will  not  set  aside  a  regular  judgment  without  such  an  affidavit.  Suppose 
this  defendant  is  not  de  facto  soveoreign  Duke  of  Brunswick  and  Lune- 
Vm^ ;  bat  that  there  is  another  reigning  Duke  of  Brunswick,  who  is  re- 
cognised as  such  by  all  the  powers  of  Europe,  and  by  England  amongst 
the  rest  If  we  are  to  take  judicial  notice  of  that  which  is  notorious 
upon  the  subject,  we  know  that  this  is  so.  And,  if  not,  surely  it  is  a 
ease  for  an  affidavit  of  merits,  according  to  the  facts  disclosed  in  the 
plea  itself.  ■  I  do  not  assent  to  the  proposition,  that  every  thing  that 
amounts  to  a  legal  answer  to  the  action  is  a  plea  to  the  merits.  All 
the  practice  of  the  court  is  to  the  contrary.  There  are  many  cases  in 
which  the  court  has  been  called  upon  to  determine  what  is  or  is  not  a 
plea  to  the  merits.     But  those  cases  do  not  affect  the  present  question. 

Upon  the  whole,  I  think,  that,  the  judgment  being  regular,  an  appli- 
cation to  set  it  aside,  without  an  affidavit  of  merits,  cannot  be  enter- 
tained. 

The  rest  of  the  court  concurring, 

Kule  discharged,  with  costs. 


(a)  See  Rudctr  y.  ffannay,  3  T.  R. 
Bipm,  1  Tidd's  Pr.,  9th  edit  615. 


124;  Maddoch  y.  Hobna,  1  B.  &  P.  228;  MadMnzk  ▼. 


(6)   H^ab  y.  .idK  5  N.  C  46&,  7  Soon,  474. 

(c)  In  that  caie  tlie  Court  of  Queen's  Bench  on  this  day  (8th  May)  gaye  judgment,— hold 
Ing  the  plea  to  be  bod  in  substance.    See  Jhmden  v.  Thi  Jhihe  of  Bnmtwiek,  16  Law  Jo...r% 

H .  8^  a  B.  1. 
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♦328]  SPOONER  v.  PAYNE.    May  8. 

By  an  indentnre  of  flabminkm,  it  was  left  to  the  ulntmior  to  find,  amongtt  other  ^og*, 
whether  the  plaiotiif  wa«  liable  to  diBcharge  a  sum  of  moaej  secured  by  a  mortgage  exe- 
cuted by  him  on  or  abotU  the  29th  ofS^tember,  1818.  The  arbitrator  foimd  that  the  plaiji 
tiff  **  was  not  liable  to  discharge  a  sum  of  money  secured  by  mortgage  executed  by  him  eit 
tht  26<A  ofSepUmber^  1817,  which  was  by  the  defendant  produced  to  me  as  the  mortgaf^o 
in  the  said  indenture  mentioned  as,  and  by  the  plaintiff  admitted  to  be,  the  mortgage  exe- 
cuted by  the  plaintiff  on  or  abotU  the  26lA  of  SepUmber^  1818.  One  deed  only  was  mentioned 
in  the  indenture  of  submission.  Upon  a  plea  of  wd  tAd  agard: — Hdd,  that  the  arbitrator 
had  substantially  decided  the  matter  referred  to  him. 

To  dispense  with  calling  the  attesting  witness  to  an  indentnre  of  submission,  (who  was  the 
SOD  of  the  defendant,)  the  plaintiff  proved  that  repeated  attempts  had  been  made  to  find 
him,  in  order  to  serre  him  witli  a  tubpoMO,  by  calling  at  his  fiither's  house  and  at  seyeral 
other  places  where  he  had  resided,  and  also  at  a  hospital  at  which  he  was,  as  a  smdent, 
in  the  habit  of  attending  lectures ;  and  that,  these  attempts  foiling,  a  summons  had  been 
taken  out,  calling  on  the  defendant  to  admit  the  execution  of  the  indenture,  on  which  the 
judge  endorsed,  **  No  order ;  the  defendant  refusing  to  give  any  information :" — Hdd,  that 
enough  had  been  done  to  justify  the  reception  of  the  indenture,  upon  proof  of  the  hand- 
writing of  the  subscribing  wimess. 

This  was  an  action  of  debt  upon  an  award.  Plea,  that  the  arbitrator 
did  not  make  the  award. 

The  cause  was  tried  before  Parse,  B.,  at  the  last  assizes  at  Warwick. 
Under  the  submission,  which  was  by  deed,  several  questions  were  pre- 
sented for  the  decision  of  the  arbitrator,  one  of  which  was — "whether 
the  said  James  Spooner  (the  plaintiff)  is  now  liable  to  discharge  a  sum 
of  money  secured  by  a  mortgage  executed  by  him  to  the  testatrix,  on 
or  about  the  29th  of  September^  1818."  The  arbitrator  found  "that 
the  said  James  Spooner  was  not,  on  the  6th  of  February,  (the  date  of 
the  submission,)  nor  now  is,  liable  to  discharge  a  certain  sum  secured 
by  mortgage  executed  by  him  to  the  testatrix  on  the  26th  day  of  Septem^ 
beVy  1817,  which  was  by  the  said  G.  H.  Payne  (the  defendant)  produced 
to  me  as  the  mortgage  in  the  said  indenture  mentioned  as,  and  by  the 


* 
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said  James  Spooner  admitted  *to  be,  the  mortgage  executed  by 


the  said  James  Spooner  to  the  said  testatrix  on  or  about  the 
26th  of  Decernber,  1818." 

There  was  no  averment  in  the  declaration  that  the  deed  referred  to 
by  these  several  dates  was  the  same  deed.  There  was,  however,  only 
one  deed  mentioned  in  the  indenture  of  reference. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  award  did  not 
determine  the  question  submitted  to  the  arbitrator,  as  to  the  liability 
of  the  defendant  on  the  mortgage  of  the  29th  of  September,  1818. 

The  learned  baron,  upon  this  point,  ruled  that  the  award  was  suffi- 
cient, and  so  directed  the  jury. 

The  subscribing  witness  to  the  indenture  of  reference  was  not  called ; 
but  it  was  proposed  to  prove  his  handwriting.  To  dispense  with  his 
evidence,  it  was  proved  that  the  subscribing  witness  was  the  son  of  the 
defendant,  and  a  student  at  St.  George's  Hospital,  where  he  was  in  the 
habit  of  attending  lectures;  that  a  person  went  to  the  hospital  for  the 
purpose  of  serving  him  with  a  mibpcena^  and  waited  there  several  nours. 
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on  seven  different  occasions,  bat  could  not  meet  with  him;  that  the 
same  partj  also  called,  for  the  same  purpose,  at  No.  1  Clement  Street, 
Pentonville,  where  he  was  described  in  an  affidavit  to  have  lived,  and 
also  at  two  other  places  where  he  had  formerly  resided,  but  without 
effect ;  and  that  repeated  inquiries  had  been  made  for  him  at  the  de» 
fendant's  house,  and  the  iubpcena  shown  to  the  mother  and  brother  of 
the  witness,  but  that  no  information  could  be  obtained  from  them.  It 
farther  appeared  that  a  summons  had  been  taken  out  before  Erlb,  J., 
calling  upon  the  defendant  to  admit  the  execution  of  the  indenture,  or 
to  declare  where  the  subscribing  witness  was;  and  that  the  defendant's 
attorney,  who  attended  the  summons,  refused  to  give  the  required  infor- 
mation; whereupon  the  summons  was  '''endorsed,  <<No  order;  i-^iooa 
the  defendant  refusing  to  give  information."  ^ 

The  learned  baron  thought  there  was  ground  for  believing  that  the 
subscribing  witness  was  kept  out  of  the  way  by  collusion  with  the  de- 
fendant, and  that  enough  had  been  done  by  the  plaintiff  to  justify  him 
in  receiving  proof  of  his  handwriting,  which  he  accordingly  did. 

A  verdict  having  been  found  for  the  plaintiff,  damages  8882.  10«., 

Sumfrty,  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on 
the  grounds  of  misdirection,  and  the  improper  reception  of  evidence. 
As  to  the  first  point,  he  submitted  that  the  award  was  bad,  inasmuch  as 
the  arbitrator  professed  to  adjudicate  upon  a  deed  different  from  that 
mentioned  in  the  indenture  of  reference.  [V.  Williams,  J.  The  date 
is  merely /aba  demansfratio.l 

As  to  the  subscribing  witness— enough  clearly  was  not  done  to  justify 
the  learned  jadge  in  dispensing  with  the  ordinary  legal  proof  of  the 
deed.  The  courts  formerly  adhered  to  the  rule  very  strictly.  By 
degrees  it  has  been  considerably  relaxed;  but  still  no  case  is  to  be 
found  where  the  subscribing  witness's  presence  has  been  dispensed  with, 
he  being  within  the  jurisdiction,  or  at  least  not  shown  to  be  without  it, 
unless  it  could  reasonably  be  surmised  that  there  had  been  collusion 
between  him  and  the  opposite  party,  to  prevent  his  being  called.  In 
Cunliffe  v.  Sefton^  2  East,  183,  which  was  an  action  on  a  bond,  evidence 
was  offered,  that  diligent  inquiry  had  been  made  after  one  of  the  sub- 
scribing witnesses,  at  the  place  of  residence  of  the  obligor  and  obligee, 
and  that  no  account  could  be  obtained  of  such  a  person,  who  he  was, 
where  he  lived,  or  any  circumstance  relating  to  him; — and  this  was 
held  to  be  ^sufficient  to  let  in  proof  of  the  handwritliig  of  the  r^coq-i 
subscribing  witness,  although  she  had  since  become  interested  as  ^ 
administratrix  to  the  obligee,  and  was  plaintiff  on  the  record.  But,  in 
the  subsequent  case  of  Pitt  v.  Griffith,  6  J.  B.  Moore,  588,  where,  in 
an  action  of  debt  on  bond,  it  was  sworn  that  the  deponents  had  learned 
that  the  attesting  witness  kept  out  of  the  way  to  avoid  an  arrest, — it 
was  held  that  this  was  not  a  sufficient  reason  for  dispensing  with  the 
attendance  of  such  subscribing  witness,  to  prove  the  execution  of  the 
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(bond  by  the  oUigor.  Paae,  J.,  there  said:  «The  general  nde  appli- 
/cable  to  cases  of  this  description  must  be  strictly  foUowed,  vis.  that  an 
^attesting  witness  mnst  be  called  to  prove  the  execution  of  a  deed,  or  hia 
nbsenoe  must  be  well  accounted  for.  Formerly,  proof  of  the  handwriting 
of  an  attesting  witness  was  only  Admissible  w  We  sneh  witness  was  dead ; 
and  I  can  remember  the  first  deviation  from  that  rule,  where  it  was 
extended  to  cases  where  the  party  was  abroad,  or  out  of  the  jurisdiction 
of  the  courts  of  this  country ;  but  I  have  never  known  an  instance  where 
his  testimony  has  been  dispensed  with,  to  prove  the  execution  of  a  deed, 
on  an  affidavit  which  merely  stated  that  it  was  believed  he  kept  out  of 
the  way  in  order  to  avoid  an  arrest."  In  Burt  v.  Walker,  4  B.  &  Aid. 
697,  the  decision  proceeded  on  the  ground  of  collusion.  The  rule  is 
well  illustrated  by  the  case  of  Wallia  v.  Delancy,  7  T.  R.  266,  n.,  cited 

1  Stark.  Evid.,  8d  edit.  p.  876.  There,  there  were  two  witnesses  to  a 
bond  which  had  been  executed  in  America:  it  was  proved  that  Rimg- 
4on,  one  of  the  witnesses,  was  in  America,  and,  to  show  that  William 
Moreton,  the  other  witness,  was  also  abroad,  it  was  proved  that  a  man 
of  the  name  of  Moreton  had  lived  with  Rivington,  but  it  could  not  be 
j^oqon     proved  that  his  name  was  William,  or  that  at  the  '''time  of  trial 

^  he  was  in  England :  the  handwriting  of  the  other  witness  was 
proved ;  and  Lord  Kenton  held  that  there  was  reasonable  evidence  to 
go  to  a  jury.     [V.  Williams,  J.,  ref^red  to  Miller^  dem.,  MiUer,  ten., 

2  N.  C.  66,  2  Scott,  122.  In  order  to  dispense  with  the  production  of 
an  attesting  witness  to  a  will  bearing  date  the  15th  of  May,  1806,  it 
was  proved  that  applications  had  been  made  by  letter  to  the  attorney  in 
whose  office  the  witness  was  at  the  time  a  clerk,  in  the  first  place  for 
general  information  rejecting  the  will,  and  afterwards  for  information 
respecting  the  witnesses  by  whom  it  was  attested,  and  that  advertise- 
ments for  their  discovery  had  a  week  before  the  trial  been  inserted  in 
three  daily  and  one  weekly  newspaper,  but  without  success ;  and  it  wa« 
held  that  sufficient  had  been  done  to  entitle  the  party  to  have  the  will 
read,  on  proof  of  the  handwriting  of  the  witnesses,  although  the  attomej 
of  whom  the  inquiries  had  been  made  stated  that  one  of  the  witneasea 
had  been  examined  in  a  cause  touching  the  property  in  1815,  a  fact 
which  he  had  forgotten  to  communicate  at  the  time  he  was  asked  for 
information,  but  which  (it  was  suggested)  he  could  not  have  failed  to 
remember,  had  any  strict  inquiry  been  instituted.]  The  instrument  in 
that  case  was  a  will  thirty  years  old,  which  ordinarily  proves  itself./^) 
[Gresswell,  J.,  referred  to  Morgan  v.  Morgan,  9  Bingh.  859,  2  M.  fc 
Scott,  490,  where  an  attesting  witness  to  the  execution  of  a  bond  could 
not  be  found,  after  diligent  inquiry,  and  proof  of  his  handwriting  was 
held  to  be  properly  admitted,  although  a  letter  (but  not  stating  where 

(a)  See  Doe  dl  OUham  ▼.  WoOey,  8  E  &  C.  2Q;  8.  C.pcr  mm.  Doe  d,  OUktaO  t.  J)takm, 
2  M.  &  R.  195,  3  C.  &  P.  402;  M^Ktnif  v.  JroMr,  QYes-S;  Dot  d.  S^ifOMbrntf  ^.Bmrim^Ah^ 
Ik  R.  1,  6  N.  &  M.  2d9. 
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ae  was,  or  the  place  from  whence  \t  pame)  had  been  received  from  him 
a  few  days  previous  to  the  trial.] 

*CoLTMAN,  J.(a)  It  appears  to  me  that  this  award  is  suffi-  r*^^Si 
ciently  certain.  One  of  the  matters  submitted  to  the  arbitrator  L 
was,  whether  the  plaintiff  was  then  liable  to  discharge  a  sum  of  money 
secured  by  ^  mortgage  executed  by  him  to  the  testatrix  an  or  about  the 
29th  of  September,  1818 — ^not  professing  to  give  the  exact  date.  By  his 
award,  made  many  years  after  the  date  of  the  indenture,  the  arbitrator 
finds  that  the  plaintiff  «  was  not  pn  the  6th  of  February,  (the  date  of  the 
indenture  of  submission,)  nor  now  (the  date  of  the  award)  is,  liable  to 
discharge  a  sum  of  money  secured  by  mortgage  executed  by  him  to  the 
testatrix  on  the  26th  day  of  September,  1817,"  (which  may  be  the  true 
date — the  day  of  the  execution  of  the  mortgage.)  If  it  had  stopped 
there,  it  would  have  been  free  from  doubt.  But  the  arbitrator  proceeds 
— <«  which  was  by  the  said  G.  H.  Payne  (the  defendant)  produced  to  me 
as  the  mortgage  in  the  said  indenture  mentioned,  as,  and  by  the  said 
James  Spooner  admitted  to  be,  the  mortgage  executed  by  the  said 
James  Spooner  to  the  said  testatrix  on  or  about  the  26th  of  December, 
1818."  That  again  is  somewhat  vague.  Perhaps  this  does  not  very 
exactly  answer  to  the  description  of  the  deed  mentioned  in  the  indenture 
of  submission.  But,  when  we  find  only  one  deed  mentioned  in  the 
pubmission,  it  seems  to  me  that  we  cannot  entertain  a  doubt  but  that  the 
discrepancy  has  arisen  from  mere  mistake.  Substantially  the  arbi* 
trator  has  decided  the  case. 

Cresswbll,  J.  The  arbitrator  has  substantially  decided  the  whole  mat- 
ter in  dispute.    He  has  determined,  that,  upon  the  deed  produced  to 
him  as,  and  admitted  to  be  the  deed  mentioned  in  the  submission,  the 
plaintiff  was  not  liable  to  discharge  the  sum  thereby  secured. 
♦V.  Williams,  J.,  concurred.  .  Cur.  adv.  vuU.    r^qoj, 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court.  '- 

This  was  a  motion  heard  before  my  brothers  Cresswell,  Williams, 
and  myself,  for  a  new  trial,  on  the  ground  of  misdirection,  and  for  im< 
proper  reception  of  evidence.  The  court  were  of  opinion,  for  the  reasons 
which  they  gave  on  the  hearing  of  the  motion,  that  the  direction  of  the 
jury  was  right,  but  took  time  to  consider  whether  a  rule  should  be 
granted  on  the  ground  of  the  improper  reception  of  evidence. 

The  evidence  objected  to,  was,  that  of  the  handwriting  of  the  sub- 
scribing witness  to  an  indenture  of  reference,  for  whom  it  was  alleged 
that  no  sufficient  search  had  been  made,  to  render  guch  evidence  admis- 
sible.  We  have  since  seen  the  judge's  notjes,  from  which  it  appearg 
that  the  subscribing  witness  to  the  indenture  of  reference  was  the  son  of 
the  defendant,  and  was  a  student  at  St  George's  Hospital,  where  he  wa9 
in  the  habit  of  attending  lectures ;  and  it  was  proved  that  great  pains 
tad  been  taken  to  meet  with  him  there,  a  party  with  a  iubpasna  having 

(a)  Wilde,  C  J.,  wss  abient. 
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attended  there  on  the  9th9  16th,  17th,  l9th,  20th,  22d,  and  25th  of  the 
month,  and  for  many  hours,  for  the  purpose  of  serving  him,  hut  that  he 
could  not  be  met  with.  Inquiries  were  also  made  at  No.  1  Clement  Street, 
Pentonville,  where  he  was  described  in  an  affidavit  to  have  lived,  and 
also  at  No.  17  Denbigh  Street,  and  at  No.  7  Belgrave  Square,  at 
which  places  he  had  formerly  lived,  but  he  could  not  be  met  with  there. 
It  was  further  proved  that  inquiries  had  been  repeatedly  made  at  his 
father's  house,  and  that  the  subpcena  had  been  shown  to  his  mother  and 
brother,  but  no  information  could  be  obtained  from  them.  It  appeared 
^oqr-1  farther,  that  a  summons  had  been  taken  out  ^before  Mr.  Justice 
-'  Erlb,  calling  on  the  defendant  to  admit  the  execution  of  the 
indenture,  or  declare  where  C.  H.  Payne  (the  subscribing  witness)  was; 
and  that  the  attorney  attended  the  summons,  but  refused  to  give  any  infor> 
mation,  whereupon  the  summons  was  endorsed  by  my  brother  Erle,  «<  No 
order,  the  defendant  refusing  to  give  information." 

Under  these  circumstances,  we  think  that  all  the  search  was  made 
which  could  reasonably  be  expected,  and  that  the  judge  was  well  war- 
ranted in  admitting  the  proof  complained  of,  especially  considering  that 
there  was  reasonable  ground  for  thinking  the  witness  was  by  collusion 
kept  out  of  the  way  by  the  defendant,  in  order  to  elude  the  justice  of 
the  case ;  and  that  evidence  of  his  handwriting  was  properly  admitted,  as 
was  done,  under  somewhat  similar  circumstances,  in  the  case  of  Burt  v. 
Walker,  2  B.  4;  Aid.  697. 

There  vrill  therefore  be  no  rule.  Rule  refused. 


CLARKE  V.  ALLATT.    May  4. 

The  addition  of  causes  of  demurrer  afler  the  signature  of  counsel,  does  not  make  a  demurrer 
tpecidL 

In  assumpsit  on  a  special  agreement,  the  defendant  pleaded  non  assumpsit,  and  a  special 
plea,  (going  to  the  whole  cause  of  action,)  to  which  the  plaintiff  demurred.  At  the  trvil 
of  the  issue  of  fact,  a  verdict  was  fbund  for  the  plaintiff,  with  52.  damages ;  and  the  defeml- 
ant  afterwards  obtained  judgment  on  the  demurrer  to  the  special  plea:  Hdd^  that  tlie 
plaintifl'  was  entitled  to  the  costs  of  the  trial  of  the  issue  of  feet 

Assumpsit.  The  declaration  stated  that,  theretofore,  to  wit,  on  the 
1st  of  January,  1846,  in  consideiAtion  that  the  plaintiff,  then  being  a 
^nogn  shepherd,  and  ^accustomed  to,  and  skilled  in,  the  care  of  sheep, 
at  the  request  of  the  defendant,  had  then  agreed  with  and  pro- 
mised the  defendant  to  enter  into  his  the  defendant's  service,  in  the 
capacity  of  shepherd,  at  certain  wages,  and  upon  certain  terms  then 
agreed  upon  between  the  plaintiff  and  the  defendant,  that  is  to  say,  at 
or  for  the  price  or  sum  of  50«.  for  the  then  next  lambing  season,  for  fire 
weeks  next  ensuing  after  the  28th  of  February  then  next,  he  the  defend- 
ant undertook  and  then  prombed  the  plaintiff  to  permit  and  suffer  hun 
to  enter  into  and  continue  in  his  the  dcfendaot*s  employ,  for  the  said 
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thne,  and  upon  the  terms  aforesaid:  that,  although  the  period  and  term 
for  and  during  which  he  the  plaintiff  was  to  be  in  the  said  service  of  the 
defendant  elapsed  before  the  commencement  of  this  suit ;  and  although 
he  the  plaintiff  had  always  been  readj  and  willing  to  enter  into  and  con« 
tinue  in  the  defendant's  service  in  the  capacity  and  upon  the  termd 
aforesaid ;  jet  the  defendant  did  not  nor  would  employ  him  in  his  ser- 
vice, but,  on  the  contrary  thereof,  had  wholly  refused  to  permit  the 
plaintiff  to  enter  into  his  the  defendant's  service ;  and  that  thereby,  and 
by  reason  of  the  premises,  the  plaintiff  had  not  only  wholly  lost  and 
been  deprived  of  the  board  and  lodging,  profits,  emoluments,  and  ad- 
vantages which  might  and  otherwise  would  have  accrued  to  him  from 
being  in  the  defendant's  said  service,  but  had  also  been  prevented  from 
entering  into  and  accepting  any  other  engagement  in  the  capacity  as 
aforesaid ;  and  that  the  plaintiff  had  been  and  was,  by  means  of  the 
premises,  wholly  unemployed,  and  had  been  and  was,  by  means  of  the 
premises,  otherwise  injured  and  damnified,  &c. 

The  defendant  pleaded — ^first,  non  assumpsit— secondly,  that,  before 
the  commencement  of  the  suit,  to  wit,  on  the  1st  of  January,  1846,  it 
was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
^plaintiff  should  enter  into  the  defendant's  service  in  the  capa^-  rt^^*7 
city  of  shepherd,  at  certain  wages,  and  upon  certain  terms,  that  ^ 
is  to  say,  at  and  for  the  price  or  sum  of  50«.  for  the  then,  next  lambing 
season,  for  five  weeks  next  ensuing  after  the  28th  of  February  then 
next ;  and,  further,  that,  if  one  Griffin,  to  whom  the  plaintiff  then 
referred  the  defendant,  should,  within  a  reasonable  time  then  next,  and 
a  reasonable  time  before  the  commencement  of  the  said  lambing  season, 
as  aforesaid,  give  to  the  defendant  a  character  of  the  plaintiff  as  a  shep- 
herd, reasohably  unsatisfactory  to  the  defendant,  it  should  be  lawful  for 
the  defendant,  by  giving,  within  a  reasonable  time  after  the  making  of 
the  said  agreement  between  the  plaintiff  and  defendant  as  aforesaid,  and 
a  reasonable  time  before  the  commencement  of  the  said  lambing  season 
as  aforesaid,  notice  to  the  plaintiff  of  the  defendant's  election  so  to  do, 
to  put  an  end  to  and  make  void  the  said  agreement,  (except  as  next  here- 
inafter mentioned,)  and  that  thereupon  the  same  should  become  and  be 
void  to  all  intents  and  purposes,  except  that  the  plaintiff  should  and 
might  retain  to  and  for  his  own  use  a  sum  of  money,  to  wit,  8«.,  which 
the  defendant  then,  to  wit,  on  the  day  and  year  aforesaid,  paid  to  the 
plaintiff  for  and  in  the  name  of  earnest-money  to  bind  the  said  agree- 
ment between  them ;  and,  in  consideration  that  the  plaintiff  then  pro- 
mised the  defendant  to  perform  and  fulfil  the  said  agreement  on  his  the 
plaintiff's  part,  the  defendant  then  promised  the  plaintiff  to  perform  and 
fulfil  the  said  agreement  on  his  the  defendant's  part, — ^which  was  the 
same  promise  of  the  defendant  in  the  declaration  mentioned :  that  the 
said  Griffin,  afterwards,  and  before  any  breach  of  the  said  agreement, 
and  within  a  reasonable  time  next  after,  the  making  of  the  agreement; 

t2 
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and  a  reasonable  time  before  tiie  cdnmencenieiit  of  the  said  lambing 
aeafion  as  aforesaid,  to  iritj  on,  kdj  did  gire  to  the  defendant  a  certain 
^nqo-i  ^character  of  the  plaintiff  as  a  shepherd,  to  wit,  the  character 
-*  following,  that  is  to  say,  that  the  plaintiff  was  as  good  a  shep- 
herd as  any  one  need  wish  to  have,  in  respect  of  his  skill  and  knowledge, 
bat  that  the  plaintiff  was  drunken  and  neglectful  of  his  duties  as  a  shep- 
herd, which  said  character  then  was  reasonably  unsatisfactory  to  the 
defendant ;  that  the  defendant  thereupon,  then,  to  wit,  on,  &c.,  afore- 
said, did  elect  to  put  an  end  to  and  make  void  the  said  agreement,  ex- 
cept as  before  in  the  plea  mentioned,  and  did  give,  within  a  reasonable 
time  after  the  making  of  the  said  agreement  between  the  plaintiff  and 
defendant  as  aforesaid,  and  a  reasonable  time  before  the  commencement 
of  the  said  lambing  season  as  aforesaid,  notice  to  the  plaintiff  of  the  de- 
fendant's said  election  as  aforesaid,  and  did  then,  by  the  said  notice, 
put  an  end  to,  and  make  void,  the  said  agreement,  and  the  defendant's 
said  promise  to  perform  the  same,  to  all  intents  and  purposes,  except  an 
before  in  the  plea  mentioned,  and  the  defendant  did  not  nor  would  em- 
ploy the  plaintiff  in  his  service,  and  had  wholly  refnsed  to  permit  the 
plaintiff  to  enter  into  his  the  defendant's  service,  as  he  lawfully  might 
for  the  cause  aforesaid, — which  was  the  same  alleged  breach  of  promise 
in  the  declaration  mentioned — verification. 

The  plaintiff  delivered  a  replication  and  demurrer  in  the  following  form : 

c<  The  plaintiff,  as  to  the  plea  of  the  defendant  by  him  firstly  above 
pleaded,  and  whereof  he  hath  put  himself  upon  the  country,  &c.,  doth 
the  like :  And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  lastly 
above  pleaded,  says  that  the  said  last  plea  is  not  sufficient  in  law. 

{Signed  hy  amfueh) 

«  The  causes  of  demurrer  to  the  defendant's  last  plea,  are,  that  the 
said  plea  is  an  argumentative  denial  of  the  promise  of  the  defendant  in 
the  count  mentioned,  and  amounts  to  the  general  issue,  and  neither  con- 
^ooQ-i  fosses  nor  ^avoids  the  premise  and  breach  of  promise  in  the 
^  count  mentioned,  but  attempts  to  annex  a  condition  to,  and  to 
set  up  a  totally  different  contract  and  promise  than,  the  contract  and 
promise  in  the  count  mentioned ;  and  that,  inasmuch  as  the  said  last 
plea  denies  the  promise,  and  the  said  breach  thereof,  in  the  count  men- 
tioned, as  therein  laid  and  alleged,  the  said  last  plea  should  have  con- 
cluded to  the  country,  and  not  with  a  verification :  and  also  that  the 
said  last  plea  is  otherwise  uncertain,  informal,  and  insufficient." 

The  defendant  having  joined  in  demurrer,  the  demurrer  came  on  for 
argument  in  Hilary  term  last. 

Channellj  Serjt.,  for  the  defendant,  objected  that  it  was  not  open  to 
the  plaintiff,  on  this  demurrer,  to  urge  any  objections  to  the  plea  bnt 
such  as  were  open  to  him  on  general  demurrer. 

J9y2e8,  Serjt.,  etmtrdj  submitted  that  this  in  reality  was,  and  was 
mtended  as,  a  special  demurrer. 
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VTlLDR,  G.  J*  This  IB  clearly  agldneral  demttrrei*  only:  for,  though 
special  oamut  of  demiirrer  are  stated,  thej  are  not  authenticated  by  the 
■igiMtare  of  connseL 

Bjflesy  Serjt.,  admitting  that  the  plea  was  not  bad  on  general  demur- 
rer, there  was  judgment  for  the  defendant* 

Upon  the  trial  of  the  issue  in  fact,  at  tlie  last  summer  assizes  at 
NorUiampton,  a  yerdict  was  found  for  the  plaintiff,  damages  5L  On 
the  taxation  of  costs,  the  master  declined  to  allow  the  plaintiff  any 
costs,  but  allowed  to  the  defendant,  not  only  the  costs  of  the  demurrer, 
but  also  the  general  costs  in  the  cause. 

BifleSj  Serjt.,  on  a  formw  day  in  this  term,  obtained  a  rule  calling  on 
the  defendant  to  show  cause  why  the  ^taxation  should  not  be  c^oaa 
set  aside,  and  the  master  be  at  liberty  to  review  his  taxation, 
and  why  the  master  should  not  tax  and  allow  to  the  plaintiff  his  costs 
of  and  occasioned  by  the  issue  in  fact  joined  between  the  parties,  and 
why  such  last-mentioned  costs  should  not  be  deducted  from  the  amount 
of  the  defendant's  costs,  in  the  event  of  the  defenduit's  costs,  after  such 
taxation,  exceeding  those  of  the  plaintiff;  and  why,  in  case  the  plain- 
tiff s  costs  should  exceed  those  of  the  defendant,  the  defendant  should 
not  pay  the  amount  of  such  excess  to  the  plaintiff.  The  learned  seijeant 
relied  upon  Bird  v.  Etggiman,  5  Ad.  &;  E.  83,  6  N.  &  M.  791.  There, 
to  a  declaration  in  two  counts,  the  defendant  pleaded  two  pleas  to  the 
first  count,  and  one  to  the  second  count.  Issues  were  joined  on  one 
plea  to  the  first  count,  and  on  the  plea  to  the  second  count :  the  other 
plea  to  the  first  count  was  demurred  to.  The  plaintiff  took  the  issues 
of  fact  to  trial,  and  a  verdict  was  found  for  the  plaintiff  on  the  issue  on 
the  first  count,  and  damages  assessed,  and  for  the  defendant  on  the  issue 
on  the  second  count.  Afterwards,  on  the  demurrer  to  the  other  plea  to 
the  first  count,  the  defendant  had  judgment.  The  court  held  that  the 
plaintiff  was  entitled  to  all  the  costs  of  the  trial  on  the  issue  on  which 
he  had  succeeded,  including  (in  addition  to  the  pleadings)  the  briefs, 
witnesses,  &c.  Lord  Dbnman,  in  delivering  the  judgment — after  refer- 
ring to  the  5th  section  of  the  4  Ann.  c.  16,(a)  and  observing  ruiOA-i 
*apon  the  cases  of  Janes  v.  Davies,  Barnes,  140 ;  Bartlett  v. 
Spooner,  Bull.  N.  P.  835,  Barnes,  461 ;  Dayrel  v.  Briggs,  Bull.  N.  P. 
835 ;  Duberleg  v.  Page^  2  T.  R.  391 ;  BeneU  v.  Oosterj  1  Bro.  k  B. 
465,  4  J.  B.  Moore,  110 ;  and  Rart  v.  Cutbwh,  2  Dowl.  P.  C.  456,— 
said;  «< These  cases  show  that  the  construction  and  practice  on  the  sta- 
tute of  Anne  has  been,  to  give  the  plaintiff  his  costs  on  the  issues  found 

(a)  The  4th  section  enables  a  defendant  to  plead  leYera]  matters.  And  the  5th  enacts, 
■that,  if  any  such  matter  shall,  upon  a  demurrer  joined,  be  judged  insufficient,  costs  shall  be 
giten  at  the  discretion  of  the  court ;  or,  if  a  yerdict  shaU  be  iband,npon  any  issue  in  the  said 
osose,  for  the  plaintiff  cnr  demandant,  costs  shall  be  also  given  in  Uke  manner,  unless  the 
judge  who  tried  the  said  issue  shaU  certify  that  the  said  defendant,  or  tenant,  or  plaintiff  in 
vplevin,  had  a  probable  cause  to  plead  such  matter  which  upon  the  said  issue  shall  be  found 
against  ham." 
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for  him,  whether  thejr  be  issnes  of  fact  or  issues  of  law,  even  though 
upon  the  other  issues,  the  judgment  be  such  as  that  the  defendant  has 
judgment  on  the  whole  record:"  in  effect  over-ruling  Cooke  y.  Sayety 
2  Burr.  758,  2  Wils.  85. 

Channelly  Serjt.,  showed  cause.  The  74th  rule  of  Hilary  term,  2  W. 
4,  applies  only  to  issues  of  fact.  In  Bird  v.  JBiffginBotij  the  plaintiff 
was  held  entitled  to  costs  under  the  5th  section  of  the  statute  of  Anne. 
[Y.  Williams,  J.  What  difference  is  there  between  several  issues  of 
fact,  and  one  issue  of  fact  and  one  of  law  ?]  Bird  v.  Migginson  is  in 
conflict  with  several  previous  authorities,  and  has  never  been  acted  upon 
in  this  court.  The  decision  of  the  court  on  the  special  plea  shows  that 
the  plaintiff  had,  in  truth,  no  cause  of  action  at  all.  Why,  then,  should 
he  have  costs  ? 

ByleSy  Serjt.,  in  support  of  his  rule,  submitted  that  Bird  v.  Higgimon 
was  precisely  in  point,  and  was  conclusive  of  the  question. 

Wilde,  0.  J.  In  the  case  of  Bird  v.  BRgginBoUj — which  goes  verj 
carefully  through  the  several  prior  authorities,  affirming  some  and  over- 
ruling others, — ^the  Court  of  Queen's  Bench  came  to  a  very  deliberate 
♦  ^d91  '^'determination  that  the  plaintiff,  under  circumstances  very  nearly 
-'  parallel  with  those  of  the  present  case,  was  entitled  to  all  the 
costs  of  the  trial.  It  would  be  very  inconvenient,  if,  after  that  express 
and  maturely  considered  judgment,  we  should  come  to  a  different  con- 
clusion. I  therefore  think,  in  deference  to  that  decision,  that  the  present 
rule, — so  far  as  it  seeks  that  the  plaintiff  may  be  allowed  the  costs  of 
the  issue  upon  which  he  has  succeeded,-— ought  to  be  made  absolute. 
If,  however,  this  case  is  to  depend  (as  I  think  it  does)  upon  the  statute 
>{  Anne,  I  doubt  whether  the  plaintiff  is  entitled  to  the  latter  branch  of 
his  rule,  viz.  that  such  costs  may  be  deducted  from  the  defendant's  costs, 
or  the  excess  (if  there  be  any)  paid  to  the  plaintiff. 

The  rest  of  the  court  concurring, 

Rule  absolute  to  review  the  taxation,  <<  and  that  the  master  do 
tax  and  allow  to  the  plaintiff  his  costs  of  and  occasioned  bj 
the  trial  of  the  issue  in  fact  joined  between  the  said  parties."(a) 

(a)  See  Cfregory  ▼.  TKe  Duke  of  Bruntwick,  3  Man.  6r.  &  S.  481. 
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A  policy  contained  a  claase,  that  the  ship  was  to  be  *<  allowed  to  be  seaworthy  for  the  voy- 
age." In  the  course  of  the  voyage  she  met  with  a  violent  storm,  by  which  ^e  vna  much 
damaged,  and  obliged  to  put  into  the  Mauritius.  On  examination  there,  it  was  ftnnd 
that  the  ship  would  require  very  extensive  repairs  to  make  her  seaworthy,  and  that  the 
cost  of  such  repairs  would  exceed  her  value  when  repaired :  that  many  of  the  beami 
w  re  broken,  and  many  of  the  bolts  and  fastenings  loosened  ;  and  that,  the  vessel  being 
old,  and  in  many  parts  decayed,  the /decayed  parts  could  not  be  again  made  use  oC,  si 
they  would  not  bear  re-bolting,  but  would  require  to  be  replaced  with  new  ^inberSb 
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In  an  actioD  upon  the  policy,  ayerring  a  total  loss  by  a  peril  insareu  against,  the  judge  left  it 
to  the  jury  to  say  whether  the  costs  of  the  repair  of  the  damage  arising  from  the  perils 
insured  against  would  have  been  greater  than  the  value  of  the  ship  when  reiiaired  ;  tell- 
ing them,  that,  if  they  were  of  that  opinioD,  they  should  find  for  the  plaintiff, — which  they 
did:^ 

Bdd,  that  this  was  a  correct  direction,  and  the  verdict  warranted  by  the  evidence  ;  for  that 
the  judge  was  not  bound  to  tell  the  jury,  that,  in  considering  the  repairs  that  were  neces- 
sary, they  must  exclude  from  their  estimate  all  such  repairs  as  weie  rendered  necessary 
by  the  decayed  state  of  the  ship. 

This  w&s  an  action  upon  a  policy  of  insurance  upon  the  ship  Brox- 
honmbory,  from  London  to  Bombay  and  China,  and  thence  back  to 
London.  By  a  chinse  in  the  policy,  (which,  in  other  respects,  was  in  the 
ordinary  form,)  the  ship  was  allowed  to  be  seaworthy  for  the  then  present 
voyage.  The  declaration  averred  a  total  loss  by  the  perils  and  dangers 
of  the  seas,  and  the  violence  of  the  winds  and  waves. 

The  defendants,  traversing  the  total  loss  as  alleged,  paid  50  per  cent, 
into  court. 

At  the  trial  before  Erlb,  J.,  at  the  sittings  in  London  after  Trinity 
term,  1846,  the  following  facts  appeared  in  evidence: — The  Brox- 
bournbury,  which  was  built  in  1812,  and  underwent  extensive  repairs  in 
1839  and  1840,  sailed  from  London  in  January,  1842,  arrived  at  Bom- 
bay in  June,  and  proceeded  on  her  homeward  voyage  on  the  22d  of 
March,  1848.  In  the  month  of  April,  she  met  ^th  a  violent  storm*,  by 
which  she  received  much  damage,  and  was  obliged,  in  consequence,  to 
put  *into  the  Mauritius.  On  examination  of  the  vessel  there,  it  r^^Ai 
was  found  that  very  extensive  repairs  would  be  necessary,  in  or-  ^ 
der  to  render  her  seaworthy ;  that  many  of  her  beams  were  broken^  and 
many  of  the  bolts  and  fastenings  loosened ;  and  that,  the  vessel  being 
old,  and,  in  many  parts  decayed,  the  decayed  parts  could  not  be  again 
made  use  of,  (as  they  would  not  bear  re-bolting,)  but  required  to  be  re- 
placed with  new  timber. 

It  also  appeared,  that,  before  the  commencement  of  the  voyage,  a  num- 
ber of  additional  knees  had  been  placed  all  over  the  vessel,  for  the  purpose 
of  strengthening  her,  which  had  caused  her  beam-ends  to  be  so  much  per-- 
forated  by  the  numerous  bolts  passing  through  them,  that  it  was  impos-^ 
sible  to  re-fasten  the  ship  with  the  same  beams.  The  topsides,  it  appeared,. 
were  also  old  and  much  decayed,  the  bolt-holes  enlarged,  and  the  fast- 
enings generally  loosened,  so  that  new  topsides  would  have  been  necessary. 
There  was,  however,  evidence  to  show  that  this  arose  from  the  straining 
and  working  of  the  ship  in  the  storm ;  and  that,  but  for  that  cause,  sho 
might  have  performed  the  voyage  in  safety. 

The  admitted  value  of  the  ship  was  55001.,  and  there  was  evidence  that 
the  repairs  necessary  to  enable  her  to  prosecute  the  voyage  would  have 
cost  about  40001.,  which  would  be  more  than  her  value  when  repaired. 

On  the  part  of  the  defendants,  it  was  contended,  that  notwithstanding 
the  clause  of  warranty  in  the  policy,  the  underwriters  were  not  liable  in 
respect  of  such  repairs  as  were  rendered  necessary  by  the  decayed  state 
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of  the  ship,  but  only  in  respect  of  damage  strictly  occasioned  by  perils 
of  the  sea. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  cost  of  the 

repairs  of  the  damage  arising  from  the  perils  insured  against,  would  hare 

exceeded  the  value  of  the  ship  when  repaired ;  telling  them,  that,  if  they 

*^i^l     *^^^^   ^^  opinion   it  would,  the   plaintiffs  were  entitled  to  a 

^    verdict. 

The  jury  thereupon  returned  a  verdict  for  the  plaintiffs,  damages, 
30002.,  as  for  a  total  loss. 

The  Attornetf-Generaly  in  Michaelmas  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  of  misdirection,  and  that  the  verdict  was 
against  the  weight  of  evidence.  He  referred  to  Ifyde  v.  The  Louisiana 
State  Insurance  Company,  3  Mason,  27,  1  Martin,  N.  S.  410,  cited  in 
2  Phillips  on  Insurance,  2d  edit.  p.  281,  and  Parfitt  v.  ThompsoUy  13  M. 
&  W.  392. 

Sir  Jl  ITiesigeTj  Channell  and  Shee,  Serjts.,  and  Chreenwood,  in  Hi- 
lary term  last,  showed  cause.  The  point  sought  to  be  made  in  this  case, 
does  not  properly  arise  upon  the  facts  that  were  before  the  jury.  The  Brox- 
bournbury  was  about  thirty  years  old  at  the  time  the  policy  was  effected; 
and  she  was  classed  as  high  at  Lloyd's  as  a  vessel  of  her  age  could  be. 
The  evidence  showed  clearly  that  she  had  received  irreparable  damage 
during  the  storm  which  she  encountered  on  her  homeward  voyage :  and 
that  the  estimated  repairs  had  been  rendered  necessary  solely  by  sea- 
damage.  The  direction  of  the  learned  judge,  therefore,  was  perfectly 
correct,  and  the  conclusion  to  which  the  jury  came,  fully  warranted  by 
the  evidence.  They  expressly  found  that  the  ship  was  seaworthy  at  the 
time  she  started  from  India ;  but  that  they  could  not  say  whether  or 
not  she  was  so  at  the  commencement  of  the  hurricane.  [Mauls,  J. 
Assuming  that  the  evidence  showed  that  the  vessel  had  received  no 
damage  that  was  not  the  result  of  the  perils  of  the  sea,  the  direction 
was  undoubtedly  right.]  The  learned  judge  was  not  bound,  upon  this 
moAa-i  policy,  to  tell  *the  jury  to  distinguish  between  those  repairs 
that  were  rendered  necessary  by  sea-damage,  and  those  that 
were  occasioned  by  the  decayed  state  of  the  ship's  timbers.  The  object 
of  the  underwriters  is,  to  take  the  opinion  of  the  court  upon  the  stipa- 
lation  in  the  policy,  that  the  ship  was  to  be  allowed  to  be  seaworthy 
for  the  voyage.  The  effect  of  the  stipulation  is,  to  relieve  the  owner 
from  the  implied  warranty  of  seaworthiness.  [Maule,  J.  That  stipu- 
lation does  not  make  the  ship  less  seaworthy  than  she  would  have  been 
if  the  words  had  not  been  found  in  the  policy.  If  they  had  not  been 
inserted,  and  there  had  been  no  plea  of  unseaworthiness,  the  learned 
judge  would  have  told  the  jury  that  the  ship,  for  the  purposes  of  the 
action,  must  be  taken  conclusively  to  have  been  seaworthy.]  Precisely 
80.  The  stipulation  excludes  the  objection  of  unseaworthiness.  It  seems 
to  have  been  first  introduced  in  consequence  of  the  decision  in  MHU 
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V.  Roebuck,  in  1769,  1  Marshall  on  Insurance,  2d  edit.,  p.  161, 1  Park 
Ins.,  6th  edit.  p.  290.  Primd  faciey  every  ship  is  to  be  taken  to  be 
seaworthy ;  Parker  v.  PottSy  8  Dow,  28 ;  Franco  v.  Latouche,  Trywh. 
&;  6r.  401.  There  is,  in  truth,  no  distinction  between  this  and  the  old 
form  of  policy,  unless  something  more  than  seaworthiness  is  to  be  im- 
plied here.  [Maule,  J.  There  is  this  difference,  that,  in  the  ordinary 
form,  unseaworthiness  would  be  a  good  plea ;  and  here  it  would  not.] 
Parfitt  y.  ThompeoUy  13  Mj  &  W.  892,  in  effect  decides  this  case. 
There,  in  assumpsit  against  the  underwriters  of  a  policy  of  insurance 
for  a  total  loss,  the  declaration  stated  that  the  defendants  agreed  that 
the  ship  should  be  considered,  and  was  thereby  allowed,  to  be  seaworthy 
in  her  hull,  tackle,  and  materials,  for  the  voyage, — the  assured  declar- 
ing, that,  to  the  best  of  their  belief,  and  according  to  their  knowledge 
and  information,  the  ship,  at  the  time  of  the  insurance,  was  in  all  re- 
spects seaworthy  for  the  voyage :  '^it  then  alleged  the  effecting  ri^oA^r 
of  the  policy,  and  stated  that  the  vessel,  during  her  voyage,  by 
stormy  winds,  and  tempestuous  weather,  and  by  the  force  and  violence 
of  the  winds  and  waves,  became  leaky,  strained,  riven  and  damaged, 
insomuch  that,  by  means  thereof,  it  became  necessary  for  her  preserva- 
tion for  her  to  sail  to  the  nearest  port  of  safety ;  that  she  accordingly 
sailed  to  the  nearest  port  of  safety,  to  wit,  the  harbour  of  Gambia;  that, 
on  her  arrival  at  Gambia,  she  was  unfit  to  prosecute  her  voyage,  unless 
great  repairs  were  done  upon  her ;  that  such  repairs  could  not  be  done 
at  Grambia ;  that  it  was  not  possible  to  obtain  any  repairs  sufficient  to 
enable  her  to  proceed  on  her  voyage,  or  to  proceed  to  any  other  port 
to  be  repaired ;  that  it  became  expedient  and  necessary  to  abandon  the 
voyage  and  to  sell  the  ship ;  that  the  ship  was  sold ;  that,  by  means  of 
the  premises,  the  voyage  was  not  performed,  and  the  vessel  was  wholly 
lost  to  the  plaintiff:  and  it  was  held  that,  whether  the  loss  of  the  vessel 
was  occasioned  by  unseaworthiness,  or  by  perils  of  the  sea,  the  defend- 
ants were  bound  by  their  admission,  and  could  not  dispute  the  seawor- 
thiness. It  was  there  urged  in  argument  that  "  the  learned  judge 
(Pattesok,  J.,)  misdirected  the  jury  when  he  stated  to  them  that  the 
defendants'  admission  of  seaworthiness  precluded  them  from  relying 
upon  the  fact  of  her  unseaworthiness  as  an  answer  to  the  action ;  for, 
that  admission  was  intended  to  operate  only  in  the  event  of  the  loss 
happening  from  the  perils  insured  against ;  but,  if  the  loss  was  occa- 
sioned by  unseaworthiness  itself,  the  defendants  could  not  be  prevented 
by  their  admission  from  setting  up  the  fact  of  her  being  unseaworthy, 
as  an  answer  to  the  action."  But  Pollock,  G.  B.,  said  ;  « I  cannot 
assent  to  the  construction  of  the  defendants'  admission  of  unseaworthi- 
ness, which  has  been  contended  for.  It  seems  to  me  that  that  admis- 
sion enures  for  all  purposes,  and  amounts  to  a  dispensation  '''of  r«34g 
the  usual  warranty  of  seaworthiness.  I  cannot  think  the  par-  *- 
ties  intended,  that,  if  the  unseaworthiness  alone  were  the  cause  of  the 
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loss,  the  plaintiff  Bhonld  hare  no  right  to  recover.    It  appears  to  me^ 
that,  if  the  vessel  had  foundered  in  a  perfectly  calm  sea,  from  a  leak 
occasioned  by  rottenness,  on  the  day  after  the  policy  was  effected,  the 
underwriters  would  have  been  liable."     [Maulb,  J.    The  stipulation  in 
question  does  not  import  any  particular  state  of  repair ;  but  that,  what- 
ever may  be  her  state  of  repair,  the  ship  is  to  be  considered  as  seawor- 
thy— ^not  that  all  her  timbers  are  sound,  but  that  she  is  seaworthy. 
Suppose  the  ship  had  gone  down  without  any  visible  cause ;  would  it 
have  been  open  to  the  underwriters  on  such  policy  to  say  that  the  loss 
arose  from  natural  decay  ?     If  the  evidence  raised  the  question,  the 
proper  mode  of  directing  the  jury,  I  apprehend,  would  be,  that,  if  the 
vessel  was  so  damaged  by  a  peril  of  the  sea,  that  she  could  not  prose- 
cute her  voyage  without  an  expenditure  of  money  exceeding  her  value 
when  repaired,  then  they  must  find  a  total  loss.    That  would  be  a  much 
more  favourable  direction  for  the  plaintiffs  than  that  which  the  jury  in 
this  case  actually  did  receive.     A  loss  arising  from  the  worm — BoM  v. 
Parry  1  Esp.  N.  P.  C.  445— or  from  rats  eating  holes  in  the  ship's  bot- 
tom— JECunter  v.  PottSy  4  Gampb.  203, — is  not  within  the  perils  insured 
against  by  the  common  form  of  policy.     But  a  loss  arising  from  a  cap- 
ture by  pirates — Piekering  v.  Barkleyy  2  Roll.  Abr.  248,  translated, 
16  Vin.  Abr.  203,  pi.  10,— or  by  a  vessel  mistaken  for  an  enemy — 
ITagedom  v.  Whitmorey  1  Stark.  N.  P.  C.  157— or  from  an  accidental 
collision— JffuZZer  v.  Fisher,  8  Esp.  N.  P.  C.  67 ;  Smith  v.  Scott,  4  Taunt. 
126— or  from  the  ship  being  sunk  at  sea  by  another  ship  firing  upon 
her,  supposing  her  to  be  an  enemy — Cutten  v.  Butler,  5  M.  &  S.  461 — 
*3491    ^  within  the  policy.     [Maulb,  J.     In  Butler  v.  *  WUdman, 
3  B.  &  Aid.  398,  the  captain  of  a  Spanish  ship,  in  order  to  pre- 
vent a  quantity  of  dollars  from  falling  into  the  hands  of  an  enemy,  by 
whom  he  was  about  to  be  attacked,  threw  them  into  the  sea,  and  was 
immediately  after  captured :  in  an  action  upon  a  policy  of  insurance 
upon  Spanish  property,  subscribed  by  British  underwriters,  who,  at  the 
time  of  effecting  the  policy,  knew  that  the  assured  were  Spaniards,  and 
that  Spain  was  at  war  with  the  state  to  which  the  capturing  vessel  be- 
longed, it  was  held  that  this  was  a  loss  by  jettison,  that  term  in  a  policy 
of  insurance  signifying  any  throwing  overboard  of  the  cargo  for  a  justi- 
fiable cause, — that  it  was  a  loss  by  enemies, — and  that,  if  not  by  jetti- 
son, in  the  strictest  sense,  it  was  something  of  the  same  kind,  and  there- 
fore came  within  the  words  «  all  other  losses  and  misfortunes."    Wher- 
ever the  sea  itself  is  the  immediate  cause  of  the  loss,  though  somethiog 
else  may  have  contributed  to  it,  it  is  within  the  policy.     In  PhiUip  v. 
Barber,  5  B.  &  Aid.  181,  which  was  an  action  upon  a  polif^  on  ship,  in 
the  usual  form,  for  twelve  months,  at  sea  and  in  port,  die  loss  averred 
in  the  first  count  was — ^that,  the  ship  having  arrived  at  die  harbour  of 
St.  John,  New  Brunswick,  and  discharged  her  cargo,  it  became  neeea* 
«ary  to  place  her,  and  she  was  accordingly  placed,  in  a  graving-dock, 


4  Manning,  Granger,  &  Scott.  849 

tbcre  to  be  repaired,  and  near  to  a  certain  wharf  in  the  graving-dock ; 
and  that,  whilst  she  was  there,  hj  the  violence  of  the  wind  and  weather, 
she  was  thrown  over  on  her  side,  whereby  she  struck  the  ground  with 
great  violence,  and  was  bilged,  &c.  Upon  demurrer  to  this  count,  it 
was  held  that  this  was  a  loss  within  the  general  words  of  the  policy, 
«<  all  other  perils,  losses,  and  misfortunes,''  &c.,  for  which  the  under- 
writers were  liable.  There  was  a  second  count  alleging  a  loss  by  perils 
of  the  sea  generally,  to  which  the  general  issue  was  pleaded.  r^cocA 
^Upon  the  trial  of  that  issue,  the  facts  proved  were  the  same  as  ^ 
those  stated  in  the  first  count,  with  the  addition  that  there  was  between 
two  and  three  feet  depth  of  water  in  the  graving-dock,  at  the  time  the 
ship  was  blown  over.  Upon  a  motion  to  enter  a  verdict  for  the  plaintiff 
on  the  second  count  upon  this  evidence,  the  court  held  with  the  utmost 
distinctness  that  this  was  not  a  loss  by  perils  of  the  sea,— distinguishing 
the  case  of  Fletcher  v.  Inglu^  2  B.  &  Aid.  815,  on  the  ground  that 
«<  the  ship  there  was  in  the  ordinary  course  of  her  voyage  when  the 
damage  happened,  which  was  not  the  case  here/']  In  Walker  v.  Mail* 
landy  5  B.  &  Aid.  171,  it  was  held  that  the  underwriters  are  liable  for 
a  loss  arising  immediately  from  a  peril  of  the  sea,  but  remotely  from  the 
negligence  of  the  master  and  mariners.  Abbott,  G.  J.,  there  says : 
<<  The  immediate  cause  of  the  loss  was  the  violence  of  the  winds  and 
waves.  No  decision  can  be  cited,  where,  in  such  a  case,  the  under- 
writers have  been  held  to  be  excused  in  consequence  of  the  loss  having 
been  remotely  occasioned  by  the  negligence  of  the  crew.  I  am  afraid 
of  laying  down  any  such  rule ;  it  will  introduce  an  infinite  number  of 
questions,  as  to  the  quantum  of  care,  which,  if  used,  might  have  pre- 
vented the  loss.  Suppose,  for  instance,  the  master  were  to  send  a  man 
to  the  mast-head  to  look  out,  and  he  falls  asleep,  in  consequence  of  which 
the  vessel  runs  upon  a  rock,  or  is  taken  by  the  enemy ;  in  that  case  it 
might  be  argued,  as  here,  that  the  loss  was  imputable  to  the  negligence 
of  one  of  the  crew,  and  that  the  underwriters  were  not  liable.  These 
and  a  variety  of  other  such  questions  would  be  introduced,  in  case  our 
opinion  were  in  favour  of  the  underwriters.  I  cannot  distinguish  this 
case  from  that  of  RiUk  t.  The  Royal  JEzehange  As9uranee  Company^ 
2  B.  &  Aid.  73 :  there,  the  immediate  cause  of  the  loss  was  fire,  pro- 
duced by  the  negligence  *of  one  of  the  crew ;  yet  the  under-  r^tost 
writers  were  held  to  be  liable.  Here  the  winds  and  waves 
caused  the  loss,  but  they  would  not  have  produced  that  effect,  unless 
there  had  been  neglect  on  the  part  of  the  crew.  I  think  the  underwri- 
ters are  liable."  And  Batlbt  and  Holrotd,  Js.,  concurred.  To  apply 
that  doctrine  here :  suppose  the  Broxboumbury  had  gone  down  in  the 
hurricane,  which  a  stouter  vessel  would  in  all  probability  have  ridden 
oat  in  safety,  would  not  that  have  clearly  been  a  loss  by  the  perils  of 
the  sea  ?  Or,  suppose  she  had  sunk  in  shallow  water,  where  she  might 
have  been  weighed  at  small  expense,  and  repaired,  if  a  stout  and  good 
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ship ;  but,  in  consequence  of  the  decayed  state  of  her  timbers,  she  could 
not  be  raised  so  as  to  be  made  serviceable ;  would  not  that  equally  have 
been  a  total  loss  by  a  peril  insured  against  ?     The  underwriters  knew 
all  the  circumstances  relating  to  the  ship — ^her  age,  and  the  repairs  that 
had  been  done  on  her :  and,  though  her  timbers  might  have  been  some- 
what decayed,  if  she  had  not  encountered  the  hurricane,  it  is  highly 
probable  that  they  would  have  enabled  her  to  reach  her  destination  in 
safety.     In  Somes  v.  Sugrue,  4  0.  &  P.  276,  a  ship  was  disabled  at  a 
place  where  she  could  only  be  repaired  at  such  an  expense  as  no  pru- 
dent man  would  have  been  justified  in  incurring ;  and  that  was  held  to 
be  a  total  loss  by  perils  of  the  sea.     The  point  now  in  question  was  ex- 
pressly decided  in  a  case  of  Peele  v.  The  Merchants*  Insurance  Com- 
pant/y  3  Mason,  27,  1  Martin,  N.  S.  410,  (cited  in  2  Phillips  on  Insur- 
ance, 2d  edit.  p.  279,)  before  the  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts.   There,  at  the  time  of  sailing  on  a  voyage 
from  New  York  to  Gura9oa,  the  vessel's  "  bottom  was  a  little  worm- 
eaten,  but  she  was  a  staunch,  tight,  and  strong  vessel."     She  was  com- 
pelled to  put  into  Kingston  in  a  damaged  state,  where,  in  the  opinion 
*S521     ^^  ^^^  '^master  and  other  masters  of  vessels,  it  would  have  cost 
more  than  her  value  to  repair  her ;  and  she  was  accordingly 
sold,  and  the  assured  upon  her  abandoned  to  the  underwriters.      A 
question  was  made  whether  the  repairs  rendered  necessary  on  account 
of  the  vessel's  being  worm-eaten,  should  be  included  in  the  estimate  of 
the  expense  of  repairs,  by  which  the  loss  should  be  determined  to  be 
partial  or  total.     The  jury  were  told,(a)  <<that,  if,  in  calculating  the 
repairs,  they  believed  any  were  necessary  on  account  of  injuries  received 
from  worms,  prior  to  the  vessel's  sailing,  the  expense  of  such  repairs 
should  not  be  included  in  the  estimate."    And  Mr.  Justice  Livingston 
gave  the  opinion  of  the  court,  that  this  direction  to  the  jury  was  wrong. 
He  cited  Millar,  page  136,  n.,  for  the  doctrine  that  the  underwriter 
<<  is  responsible  for  pre-existent  defect,  unless  it  goes  so  far  as  to  make 
the  ship  not  seaworthy.     Mr.  Justice  Livingston  proceeds :  "  It  may 
seem  hard  to  hold  an  insurer  liable  for  the  defective  nature  of  the  thing 
insured ;  but,  so  long  as  the  subject  is  seaworthy,  is  it  not  a  part  of  his 
contract,  that,  in  case  of  accidei]rt,  he  will  defray  all  the  expenses  of 
placing  her  in  statu  quo  f    If  she  be  injured,  the  repairs  being  ren- 
dered necessary  by  a  peril  insured  against,  they  ought  to  be  made,  with- 
out any  other  examination  as  to  her  antecedent  state,  except'  to  deter- 
mine the  fact  of  her  being  seaworthy.     I  adopt  as  a  general  rule,  that, 
if  the  old  injuries  are  such  as  to  render  the  vessel  innavigable,  no  de- 
duction is  to  be  made  on  that  account  from  the  cost  of  repair."    The 
principle  laid  down  in  that  case  is  not  at  all  impugned  by  that  of  HjftJU 
V.  The  Louisiana  State  Insurance  Company^  3  Mason,  27,  1  Martin, 
N.  S.  410 ;  cited  in  2  Phillips  on  Insurance,  2d  edit.  281. 

(a)  By  Mr.  Justice  Story. 
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The  AUomejf'&eneral,  Byh9^  Serjt.,  and  James  Wildsj  in  support  of 
the  rule.  To  entitle  the  assured  to  '^'recover  as  for  a  total  loss  in  r^eqeq 
this  case,  there  must  have  been  a  total  loss  by  the  perils  of  the  sea.  ^ 
And  it  makes  no  difference  that  this  is  a  valued  policy :  AUan  v.  Sugrue^ 
8  B.  &  C.  561,  8  M.  &  B.  9.  [Maulb,  J.  That  is  a  point  too  well  esta- 
blished to  be  contested.]  The  evidence  conclusivelj  showed  that  the 
rotten  and  decayed  state  of  the  ship's  timbers,  and  not  a  sea  peril,  was 
the  proximate  cause  of  the  loss.  The  learned  judge  was  clearly  wrong 
in  his  construction  of  the  warranty  contained  in  this  policy.  It  is  not 
a  warranty  of  actual  continuing  seaworthiness  :  it  is  merely  intended  to 
get  rid  of  the  effect  of  the  noncompliance  with  the  implied  warranty  thai 
attaches  to  every  policy :  it  is  not  a  warranty  that  the  vessel  shall  be 
taken  to  be  seaworthy  during  the  voyage ;  but  that  she  shall  be  consi* 
dered  as  seaworthy  for  the  voyage.  It  is,  in  truth,  as  has  been  already 
remarked  by  Mr.  Justice  Maulb,  the  same  as  an  ordinary  policy, 
without  a  plea  of  unseaworthiness.  The  only  consequence  of  a  noncom- 
pliance with  the  implied  warranty,  is,  that  the  risk  never  attaches. 
That  being  so,  the  learned  judge  who  tried  the  cause  was  clearly  wrong 
in  treating  the  stipulation  as  a  conclusive  admission  of  seaworthiness. 
The  nature  of  the  risk  incurred  by  the  underwriters  is  in  no  degree  varied. 
They  are  not  liable  for  a  loss  arising  from  rotten  and  decayed  timbers. 
Put  the  case  of  a  vessel  in  a  decayed  state  sailing  on  a  foreign  voyage, 
and  encountering  a  storm  in  which  she  springs  a  mast :  putting  into  a 
port  to  repair  the  disaster,  she  is  surveyed,  and  found  to  be  so  completely 
rotten  as  to  be  incapable  of  proceeding  on  the  voyage  :  in  that  case,  the 
underwriters  would  clearly  be  liable  only  in  respect  qf  the  damage  done 
to  the  mast ;  but,  if  the  direction  in  this  case  be  correct,  they  would  be 
liable  to  the  extent  of  the  full  value  of  the  ship.  In  the  case  of  ^partial 
*loss,  it  is  admitted  that  rotten  timbers  are  to  be  replaced  at  r^oc^^ 
the  expense  of  the  owners.  Is  it  to  be  said  that  this  rule  holds  ^ 
good  only  until  you  get  to  the  full  value,  and  that  then  the  whole  is 
cast  upon  the  underwriters  ?  [Maulb,  J.  In  the  case  of  a  partial  loss, 
no  doubt  there  may  be  repairs  for  which  the  underwriters  are  not  liable.] 
Why  should  a  different  rule  prevail  in  the  case  of  a  constructive  total 
loss?  [Maule,  J.  Whatever  adjective  you  prefix,  it  is  still,  in  contem- 
plation of  law,  a  total  loss ;  though,  in  reality,  there  is  no  such  thing 
in  rerum  naturd  as  a  total  loss  or  destruction  of  matter,  however  it  may 
change  its  form  and  substance.]  By  the  contract  they  have  entered 
into,  the  underwriters  have  engaged  that  they  will  not  plead  unsea- 
worthiness, and  that  they  will  indemnify  the  assured  against  sea-damage. 
[Maule,  J.  Against  loss  by  perils  of  the  sea — ^whether  sea-damage  or 
not.]  The  perils  of  the  sea  did  not  occasion  the  loss  of  this  ship,  but 
merely  exposed  her  rottenness.  In  the  case  of  a  loss  occasioned  by  the 
worm,  or  by  rats,  the  injury  would  not  have  been  incurred,  unless  the 
vessel  had  been  upon  the  sea ;  yet  the  loss  is  not  a  loss  by  a  peril  of  tlu« 
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sea  for  which  the  underwriter  is  liable.  The  effect  of  unseaworthiness 
is  well  illustrated  by  the  dictum  of  Lord  ELLKKBOROUOHy  in  Wtdderbwm 
T.  BeU^  1  Campb.  1.  In  Livie  v.  Jan%on^  12  East,  648,  an  American  ship, 
insured  from  New  York  to  London,  warranted  free  from  Ameriean 
eandemnatuniy — ^having,  for  the  purpose  of  eluding  her  national  embargo, 
slipped  away  in  the  night, — was,  by  force  of  the  ice,  wind,  and  tide, 
driven  on  shore,  where  she  sustained  only  partial  damage,  but  was 
seized  the  next  day,  and  afterwards,  with  great  difficulty  and  expense, 
got  off,  and  finally  condemned  by  the  American  government,  for  breach 
^oerri     ^f  ^^^  embargo :  and  it  was  held,  that,  as  there  was  ^ultimately 

-^    a  total  loss,  by  a  peril  excepted  out  of  the  policy,  the  assured 
could  neither  recover  for  a  total  loss,  nor  for  any  previous  partial  loss 
arising  from  the  stranding,  &c.,  which  in  the  event  became  wholly 
immaterial  to  the  assured.   And  in  Green  v.  Elmeliey  Feake,  N.  P.  C.  212, 
(cited  12  East,  651,  653,)  a  ship,  insured  against  capture  only,  was 
driven  by  a  gale  of  wind  on  the  enemy's  coast,  and  there  captured  ;  and 
Lord  Kenyon  held  that  it  was  clearly  a  loss  by  capture,  and  not  by 
perils  of  the  sea,  although  the  perils  of  the  sea  had  driven  the  vessel 
within  the  influence  of  the  peril  of  capture.    In  Phillips  on  Insurance, — 
a  work  of  considerable  authority  in  the  American  courts,  — the  learned 
author,  after  referring,  amongst  others,  to  the  case  of  Feele  v.  The 
Merchants*  Insurance  Company  observes : — <<  The  doctrine  on  this  sub- 
ject is  more  satisfactorily  laid  down  in  a  Louisiana  case.     A  steam- 
boat insured  was  damaged,  by  running  foul  of  another,  so  that  it  would 
cost  more  than  she  was  worth  to  repair  her  and  make  her  seaworthy ; 
but  the  expense  of  the  repairs  of  the  damage  done  would  not  be  equal  to 
half  of  the  amount  at  which  she  was  insured  in  the  policy.     Had  the 
accident  not  happened,  the  boat  might  have  run  in  the  route  in  which 
she  then  was,  6Sghteen  months.     Mr.  Justice  Porter,  giriug  the  opinion 
of  the  court,  said — <  We  apprehend  the  rule  to  be,  that,  in  case  an  injury 
is  received  by  an  old  decayed  vessel,  which,  independent  of  the  accident 
might  have  run  for  some  time ;  if  the  repaurs  cannot  be  put  on  her  in 
sucii  a  manner  that  the  unsound  part  can  be  used  as  formerly,  without 
an  expense  equal  to  one  half  of  the  value,  or,  in  other  words,  where  tho 
injury  which  the  insurers  are  obliged  to  make  good,  is  the  cause  of  the 
decayed  parts  requiring  repairs,  that  then  the  assured  may  abandon. 
^or^cn     ^^^'  ^  repairing  the  injury  which  has  arisen  from  '''one  of  the 

-^  perils  insured  against  will  replace  her  in  the  same  situation 
she  was  in  before,  no  matter  how  unsound  all  the  other  parts  may 
be,  then  the  assured  shall  not  have  this  right ;  for,  all  that  they  can  ask 
is,  that  the  boat  may  be  placed  in  statu  quo.  The  underwriters  are 
not  obliged  to  make  good  the  decayed  and  rotten  parts  of  a  vessel,  unless 
the  accident  which  happens  within  the  perils  insured  against  is  of  such 
a  nature  as  will  not  admit  of  repairs  being  placed  on  her,  so  that  the 
decayed  and  rotten  parts  may  be  used  as  formerly.'    The  court  ir«5; 
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ftoeordingly,  of  opinion  that  this  was  not  a  case  of  total  loss."    The  prin* 
eiple  there  laid  down  must  govern  the  present  case. 

Cur,  adv.  vuU. 

CoLTif  AN,  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  heard  before  my  brothers  Maulb,  Crbsswell,  Y. 
Williams,  and  myself.  It  was  an  action  ufH>n  a  policy  of  insurance  on 
the  ship  Broxbournbury,  from  London  to  Bombay  and  China,  and  thence 
back  to  London.  By  a  clause  in  the  policy,  the  ship  was  allowed  to  be 
seaworthy  for  the  then  present  voyage.  The  defendants  had  paid  50 
per  cent,  into  court.  The  plaintiffs  claimed  to  recover  as  for  a  total 
loss. 

The  vessel  sailed  on  her  homeward  voyage  on  the  22d  of  March,  1848. 
In  April  following,  she  met  with  a  violent  storm,  by  which  she  received 
much  damage,  and  was  obliged  in  consequence  to  put  into  the  Mauritius. 
On  examination  of  the  vessel  at  the  Mauritius,  it  was  found  that  very 
extensive  repairs  would  be  necessary,  in  order  to  make  the  vessel  sea* 
worthy ;  that  many  of  the  beams  were  broken,  and  many  of  the  bolts 
and  fastenings  loosened ;  and  that,  the  vessel  being  old,  and  in  many 
parts  decayed,  the  decayed  parts  could  not  be  again  made  use  of  (as 
thej  would  not  '^'bear  re-bolting,)  but  required  to  be  replaced  r^coey 
with  new  timber.  ^ 

It  appears  from  the  report  of  the  learned  judge,  that,  in  summing  up 
the  case,  he  left  to  the  jury  the  question  whether  the  cost  of  the  repair 
of  the  damage  arising  from  the  perils  insured  against  would  have  been 
greater  than  the  value  of  the  ship  when  repaired, — directing  them,  if  it 
was  greater,  that  they  should  find  for  the  plaintiffs.  The  jury  thereupon 
found  for  the  plaintiffs,  for  a  total  loss. 

In  last  Michaelmas  term,  a  rule  nisi  for  a  new  trial  was  obtained,  on 
the  ground  of  misdirection,  or,  if  there  was  no  misdirection,  then  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

The  ground  on  which  the  direction  was  complained  of,  was,  that  the 
learned  judge  ought  to  have  told  the  jury,  that,  in  considering  the  re- 
pairs that  were  necessary,  they  ought  to  exclude  from  their  estimate  all 
such  repairs  as  the  decayed  state  of  some  parts  of  the  ship  made  neces- 
sary ;  and  a  case  in  the  American  courts,  of  Hyde  v.  The  Louisiana 
State  Insurance  Company y  was  referred  to  in  support  of  the  argument. 

It  appears  to  us  that  there  is  no  misdirection  in  the  summing  up  of 
the  learned  judge,  as  the  jury  were  directed  by  him  to  consider  the  dam- 
age arising /rom  the  perils  insured  against^  as  the  matter  on  which  their 
estimate  was  to  be  founded.  As,  however,  it  was  possible  that  the  jury 
might  have  misunderstood  the  meaning  of  the  judge's  direction ;  we  de- 
sire to  be  furnished  with  the  depositions  which  had  been  taken  in  the 
case,  in  order  to  see  whether  there  was  any  thing  in  the  evidence  which 
might  lead  us  to  suppose  that  the  jury  had  not  rightly  apprehended  the 
point  they  had  to  decide.    But,  on  a  careful  examination  of  the  evidence, 
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we  see  no  ground  for  thinking  that  there  were  any  repairs  in  this  case 


* 
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included  in  the  estimate,  except  such  as  were  *fairlj  referable 


to  perils  of  the  sea.  It  is  true  that  evidence  was  given  that 
parts  of  the  ship  were  much  damaged ;  but  there  is  no  reason  to  doubt 
but  that  the  decayed  parts  were  strong  enough  to  have  enabled  the  ship 
safely  to  perform  her  voyage,  if  she  had  not  encountered  very  severe 
weather.  There  was  evidence  that  the  number  of  additional  knees  which 
had  previously  been  placed  all  over  the  vessel,  had  caused  her  beam  ends  to 
be  so  much  destroyed  by  the  numerous  bolts  passing  through  them,  that 
it  was  impossible  to  re-fasten  the  ship  with  the  same  beams.  This  defect 
in  the  beams  may  have  been  the  cause  why  new  beams  were  necessary  ; 
but  it  was  a  peril  of  the  sea  which  loosened  the  fastenings  of  the  ship, 
and  rendered  it  necessary  that  the  ship  should  be  re-fastened.  So,  with 
respect  to  the  top-sides,  which,  it  appears,  it  would  have  been  necessary 
to  replace  by  new  ones,  and  which  are  shown  to  have  been  old  and  de- 
cayed, the  fastenings  loose,  and  the  holes  in  which  the  bolts  passed  much 
enlarged, — the  evidence  seems  to  us  to  show  satisfactorily  that  the  bad 
state  of  the  top-sides  arose  from  the  working  and  straining  of  the  ship 
in  the  tempest :  and  the  fair  result  of  the  evidence  is,  that  it  was  a  peril 
of  the  sea  which  occasioned  the  necessity  for  putting  in  new  top-sides. 

There  is  nothing  in  the  view  we  take  of  this  case  which  at  all  con- 
flicts with  the  case  which  was  cited  from  the  American  Courts.  In  that 
case,  Mr.  Justice  Porter,  in  giving  the  opinion  of  the  court,  is  reported 
to  have  said ,  «  We  apprehend  the  rule  to  be,  that,  in  case  an  injury  is 
received  by  an  old  decayed  vessel,  which,  independently  of  the  accident, 
might  have  run  for  some  time,  if  the  repairs  cannot  be  put  on  her  in 
such  a  manner  that  the  unsound  part  can  be  used  as  formerly,  without 
an  expense  equal  to  half  the  value,  or,  in  other  words,  where  the  injury 
4CQ-Q-1  ^hi<^^  ^^®  insurers  are  obliged  "^to  make  good  is  the  cause  of  the 
^-^  decayed  parts  requiring  repairs;  that  then  the  insurers  may 
abandon."(a) 

We  are,  therefore,  of  opinion  that  the  verdict  in  this  case  is  right,  and 
that  the  rule  for  a  new  trial  should  be  discharged. 

Rule  discharged.(6) 

(a)  See  Hydt  y.  Tfu  Loumana  State  Itauranee  Company,  ubi  nipia. 

(6)  And  see  Pathier^  Traki  du  Contract  iTjSaturanctf  cap.  1,  sect  2,  num.  50 ;  Btmaom  ▼ 
Chapman,  6  M.  &  G.  792,  7  Scott,  N.  R  625,  (now— Trinity  vacation,  1848— pending  in  ^« 
House  of  Lords ;)  Manning  v.  Irving^  1  C.  B.  168,  S.  C.  in  error,  2  C.  B.  784. 
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NEWTON  and  Wife  v.  BOODLE  and  Three  Others.    May  T. 

This  court  will  not  entertaia  an  application  to  review  the  taxation  of  costs,  after  a  tianscripc 
of  the  record  has  Kone  to  the  court  of  error. 

Judgment  for  the  defendants  is  signed  on  the  14th  of  November,  i846,  and,  on  the  9th  of 
March,  1847,  the  costs  in  the  cause  are  taxed: — It  is  competent  ^  the  defendants  after- 
wards to  tax  their  costs  of  a  rule  for  a  new  trial  obtained  by  the  pLaintififs  on  the  20th  of 
November,  1846,  and  discharged,  with  costs,  on  the  15th  of  Janua:^,  1847, — the  costs  of 
such  rule  not  being  costs  in  the  cause. 

Two  of  the  defendants  pleaded  separately,  and  were  represented  by  different  counsel,  though 
by  the  same  attorney : — Heldy  that  they  were  entitled  to  present  ibr  taxation  separate  bills 
of  costs  on  the  rule.     Sed  vide  post,  p.  362,  n.  (a). 

The  court  will  not  order  a  taxation  to  be  reviewed,  where  the  amount  alleged  to  haye  been 
improperly  allowed  is  less  than  40«. 

In  an  action  of  trespass  by  husband  and  wife  for  an  alleged  false  imprisonment  of  the  latter, 
a  verdict  was  found  for  the  defendants.  The  plaintiffs  obtained  a  rule  nisi  for  a  new 
trial,  which  was  discharged  with  costs.  The  female  plaintiff  afterwards  obtained  a  rule  nisi 
to  amend  that  rule  by  striking  out  so  much  of  it  as  directed  costs  to  be  paid  by  her^  on  the 
ground  that  she  was  no  party  to  it,  and  that  a  married  woman  suing  or  being  sued  with 
her  husband,  is  not  liable  to  costs :  The  court  discharged  suoh  rule,  with  eosUj  to  b€  paid  by 
thtwife. 

This  was  an  action  of  trespass  for  a  false  imprisonment  of  the  female 
plaintiff  under  a  writ  of  ca.  sa.  issued  against  her  for  the  costs  incurred 
hj  Rowe  and  Norman,  (two  of  the  present  defendants,)  in  the  defence 
^of  an  action  brought  against  them  for  an  alleged  libel  upon  Mrs.  ^^ o/«n 
Newton,  in  which  action  they  had  obtained  a  verdict.  The  ^ 
other  two  defendants,  Boodle  and  Norcutt,  were,  respectively,  the  attor- 
ney and  the  agent  of  the  defendants  in  that  action. 

In  this  action  the  defendants  severed  in  pleading — Boodle  and  Nor- 
cutt pleading  together,  not  guilty,  and  a  justification  under  the  judgment 
and  writ;  and  also  pleading  similar  pleas,  as  attorney  and  agent  for 
the  other  defendants.  At  the  trial,  which  took  place  at  the  sittings  in 
London  after  Hilary  term,  1845,  a  verdiot  was  found  for  the  plaintiffs, 
upon  the  issue  on  not  guilty,  against  Boodle,  Norcutt,  and  Rowe,  and 
for  the  defendant  Norman  upon  that  issue,  and  for  all  the  defendants 
upon  the  issues  joined  on  the  pleas  of  justification. 

In  Michaelmas  term,  1846,(a)  the  plaintiffs  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection.  This  rule  was  discharged  with 
costs  in  the  following  term.(i) 

The  defendants  had  signed  judgment  before  the  rule  for  a  new  trial 
was  obtained,  viz.  on  the  14th  of  November,  1846,  and,  after  it  had  been 
discharged,  viz.  on  the  12th  of  February,  1847,  the  costs  were  taxed, 
when  the  master  allowed  the  costs  of  the  defendants  Rowe  and  Norman 
at  75{.  10«.,  and  those  of  Boodle  and  Norcutt  at  25L  4«.  4(2.,  deducting 
2L  for  the  plaintiffs'  costs  of  the  issue  on  which  they  had  partially  8uc« 
ceeded. 

(a)  November  the  20th. 

(6)  Jannaiy  the  15th,  1846.    Vide  antd,  3  Man.  Or.  &  S.  795. 
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Final  judgment  wa4i  afterwards  entered  up  against  both  the  plaintifis, 
whereupon  a  writ  of  error  was  brought,  which,  when  the  present  rule 
was  argued,  was  still  pending.(a) 

Upon  the  taxation  of  the  costs  of  the  cause,  no  claim  was  made  on 
^o/^-i-i  behalf  of  the  defendants,  or  either  of  them,  in  respect  of  the 
^  costs  of  the  rule  of  Michaelmas  term,  "^1846 ;  but,  on  the  9th 
of  March  last,  the  defendants  attended  before  the  master  for  the  purpose 
of  taxing  those  costs,  when  it  was  urged,  amongst  other  objections,  on 
the  part  of  the  plaintiffs,  that  the  rule  was  improperly  drawn  up,  in  so 
far  as  it  directed  the  costs  of  the  application  to  be  paid  by  both  plain- 
tiffs ;  and  that  the  female  plaintiff  had  not  joined  in  or  appeared  upon 
such  rule,  and  also  that  she  was,  by  reason  of  her  coverture,  exempted 
from  liability  for  costs ;  and,  further,  that,  as  all  the  defendants  had  ap- 
peared and  pleaded  by  the  same  attorney,  although  they  had  severed  in 
their  pleas,  they  were  only  entitled  to  present  one  bill  of  costs.  The 
master,  notwithstanding  the  objections,  proceeded  with  the  taxation, 
and  allowed,  for  the  costs  of  Rowe  and  Norman,  262.  14a.,  and  for  those 
of  Boodle  and  Norcutt,  ISL  5«.  4td. 

Newton^  in  person,  on  a  former  day  in  this  term,  moved  for  a  rule  nisi 
to  review  the  original  taxation.  [Wilde,  G.  J.  The  parties  being  at 
issue  in  the  court  of  error,  it  is  now  too  late  to  move  to  review  the  tax- 
ation.] That  objection  does  not  apply  to  the  costs  of  the  rule.  These 
should  have  been  claimed  at  the  same  time  that  the  costs  of  the  trial 
were  taxed.  [Wildb,  G.  J.  They  are  independent  costs  on  a  rule,  not 
included  in  the  judgment.  The  taxation  was  perfectly  regular.  Costa 
of  rules  made  after  judgment  are  not  costs  in  the  cause.]  The  defend- 
ants were  not  entitled  to  present  two  distinct  bills  for  taxation  upon 
this  rule.  There  are  many  cases  to  show,  that,  where  several  defend- 
ants appear  by  the  same  attorney,  they  are  not  entitled  to  sever  in  costs, 
though  they  have  pleaded  separately  and  appeared  by  separate  counsel. 
In  Holroyd  v.  Breare^  4  B.  &  Aid.  48,  in  trespass  against  A.  and  B.,  the 
two  defendants  appeared  by  the  same  attorney,  and  pleaded,  first,  the 
^n/>Q-i  ""general  issue,  secondly,  separate  justifications :  A.  obtained  a 
^  verdict  generally ;  and  B.  obtained  a  verdict  on  his  justification, 
but  the  plaintiff  succeeded  against  him  on  the  general  issue :  and  it  was 
held  that  B.  was  not  entitled  to  any  costs  on  the  issue  found  for  him ;  and 
that  the  master,  in  taxing  A.'s  costs,  was  right  in  allowing  only  one  half 
of  the  attorney's  costs  for  appearance.  Jfanny  v.  Kenriek^  2  DowL  P.  C 
334,  is  precisely  in  point.  It  was  there  held,  that,  where  several  defend- 
ants defend  separately,  and  apparently  by  different  attorneys,  but  all 
the  business  is  virtually  done  by  one,  they  are  not  entitled  to  charge  by 
separate  bills  of  costs,  but  must  make  a  joint  charge.  In  Gambrell  y 
The  Earl  of  Falmouth,  5  Ad.  k  E.  403,  6  N.  &  M.  859,  the  parties  ap- 

(a)  Judgment  wan  affirrned  in  the  Exchequer  Chamber,  at  the  sittiagi  Idler  Trinity  tenu» 
1848.    Vide  poet,  Vol.  V. 
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peared  by  separate  attorneys.  [Wildb,  C.  J.,  after  consulting  the 
master,  observed,  that,  if  any  thing  had  been  improperly  allowed,  the  ex- 
cess was  so  trifling,^e8s  than  40a. — ^that  the  court  could  not  interfere.](a) 
Then,  the  female  plaintiff  being  under  coverture,  and  no  party  to  the 
role,  the  rule  improperly  awards  costs  to  be  paid  by  her :  the  order  as 
to  payment  of  costs  should  have  been  made  upon  the  husband  alone. 
In  3  Blackstone's  Commentaries,  p.  414,  it  is  said,  that,  «if  an  action 
be  brought  against  an  husband  and  wife  for  the  debt  of  the  wife  when 
sole,  and  the  plaintiff  recovers  judgment,  the  capias  shall  issue  to  take 
both  the  husband  and  the  wife  in  execution :  but,  if  the  action  was  ori* 
ginally  brought  against  herself  when  sole,  and,  pending  the  suit,  she 
marries,  the  capias  shall  be  awarded  against  her  only,  and  not  against 
her  husband.(i)  Tet,  if  judgment  be  recovered  against  an  husband 
and  wife,  for  the  contract,  nay  even  for  the  personal  misbehaviour,((?) 
of  the  wife  during  her  coverture,  the  capias  shall  issue  ""against  r^icof^q 
the  husband  only ;  which  is  one  of  the  many  privileges  of  Eng-  '- 
Ibh  wives."  [Wilde,  G.  J.  Is  that  law  at  the  present  day  ?]  In  Tidd's 
Practice,  9th  edit.,  p.  194,  the  rule  is  thus  stated :  <<  In  actions  against 
husband  and  wife,  the  husband  alone  is  liable  to  be  arrested  on  mesne 
process,  and  shall  not  be  discharged  until  he  hath  put  in  bail  for  himself 
and  his  wife.  If  the  wife  be  arrested  on  mesne  process,  she  shall  be  dis- 
charged on  common  bail,  and  that  whether  she  be  arrested  singly  or 
jointly  with  her  husband.  Bat,  where  the  wife  is  taken  in  execution, 
she  shall  not  be  discharged,  unless  it  appear  that  she  has  no  separate 
property  out  of  which  the  demand  can  be  satisfied,  or  that  there  is  fraud 
and  collusion  between  the  plaintiff  and  her  husband  to  keep  her  in  pri- 
son." To  meet  this,  it  is  swom,((2)  that  the  female  plaintiff  in  this  case 
«hath  not  any  property  or  interest  whatsoever,  in  possession  or  enjoy- 
ment, or  to  which  she  hath  been  declared  entitled  separately  or  inde- 
pendent of  her  husband ;  and  that,  save  and  except  her  claims  to  certain 
funds  settled  to  her  use  by  her  late  father,  which  are  now  in  litigation  in 
a  certain  cause  now  depending  in  the  Court  of  Chancery,  the  deponents 
(the  plaintiffs)  are  not  aware  that  she  has  any  title  to  any  property  or 
interest  whatsoever  apart  from  or  independent  of  her  said  husband,  but, 
on  the  contrary  thereof,  the  deponents  believe  that  she  is  not  entitled  to 
any  other  interest,  in  possession,  enjoyment,  or  reversion,  save  the  said 
claims  so  in  litigation  as  aforesud."  And  it  is  further  sworn  that  the 
female  plaintiff  <(gave  no  instructions  for,  and  took  no  part  whatever  in, 
the  said  application  to  this  honourable  court,  to  set  aside  the  judgment, 
and  for  a  new  trial." 

Wilde,  C.  J.    The  attention  of  the  court  was  not  drawn  to  this  point 

(a)  The  Exchequer  Chamber,  when  this  case  was  before  diem  on  writ  of  error,  granted 
m  mle  nisi  to  review  the  taooition,  upoo  this  objection.  No  cause,  howeyer,  was  shown,  the 
|Muties  haTiog  oompromised. 

(6)  Citing  Cro.  Jac.  323.      (c)  Citing  Cro.  Car.  513.      (i)  By  ifae  two  plaimiiEk 
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*^R±l     when  the  role  wa4i  discharged.     "^You  may  take  a  rule  to  show 
-^     cause  why  that  rule  should  not  be  amended^  by  striking  out  and 
altering  so  much  of  the  same  as  directs  Mrs.  Newton  to  pay  costs. 

Talfourdj  Serjt.,  showed  cattse.(a)  It  is  clear,  upon  the  authorities, 
that  a  married  woman,  who,  under  circumstances  like  those  of  the  present 
case, — where  she  is  the  real  plaintiff,  the  husband  being  merely  joined 
for  conformity, — obtains  a  rule  which  is  afterwards  discharged  with  costs, 
is  personally  liable  to  an  execution  or  an  attachment  for  those  costs.  In 
The  Queen  v.  Mary  Johnsofij  5  Q.  B.  335,  a  married  woman  prosecuted 
another  married  woman  in  the  Ecclesiastical  court ;  and  the  defendant  was 
committed  under  a  writ  de  contumace  capiendd^  for  non-payment  of  costs. 
The  Court  of  Queen's  Bench  set  aside  the  writ  for  a  defect  in  it,  and 
ordered  the  prosecutrix  to  pay  the  costs.  The  costs  having  been  taxed, 
and  not  paid  by  the  prosecutrix  on  demand,  the  court  granted  an  attach- 
ment against  her.  That  decision  proceeded  upon  the  authority  of  a  MS. 
note  furnished  by  Mr.  Robinson,  of  the  Crown  Office,  to  the  following 
effect : — «Ruth  Cope,  a  married  woman,  applied  to  be  discharged  out  of 
custody  upon  an  attachment,  and  the  court  granted  a  rule  nisi.  Cause 
was  shown,  and  the  rule  discharged  with  costs.  A  doubt  having  sug- 
*'\f\f\'\  S^^^^  itself  in  the  office,  as  to  "^awarding  the  costs  either  against 
^  Ruth  Cope,  as  a  married  woman,  or  against  her  husband,  who 
(though  a  co-defendant  in  the  cause)  was  no  party  to  the  application, 
Mr.  Justice  Batlet's  direction  was  requested  by  Mr.  Dealtry,  as  to  the 
mode  of  entering  the  rule ;  and  his  lordship  wrote  as  follows :  —  <  The 
husband  cannot  be  ordered  to  pay  the  costs.  The  rule  should  be 
discharged,  with  costs  to  be  paid  by  the  said  Ruth  Cope.  A  married 
woman  is  not  to  be  entitled  to  harass  a  party  with  a  vexatious  rule,  with- 
out being  liable  to  the  ordinary  consequences  of  paying  the  costs  if  the 
rule  is  discharged.' "  In  Tidd's  Practice,  9th  edition,  p.  1026,(6)  it  is 
laid  down,  that,  «in  an  action  against  husband  and  wife,  they  may  both 
be  taken  in  execution :  and,  when  the  wife  is  taken  in  execution,  she 
shall  not  be  discharged,  unless  it  appear  that  she  has  no  separate  pro- 
perty out  of  which  the  demand  can  be  satisfied,  or  that  there  is  fraud 
and  collusion  between  the  plaintiff  and  her  husband  to  keep  her  in  pri- 
son." And  the  law  there  laid  down  was  adopted  by  Baylet,  J.,  in 
Sparhe%  v.  Bell,  8  B.  &  C.  1, 2  M.  &  R.  124.  [Wilde,  C.  J.,  referred  to 
Newton  v.  Bowe  and  Newton  y.  Boodle,  16  Law  Joum.,  N.  S.,  Q.  B. 

(a)  The  affidavit  filed  in  opposition  to  the  rule,  stated,  that  it  was  believed  that  the  female 
plaintiff  had  a  vested  interest  for  her  life,  after  the  decease  of  her  mother,  in  the  dividends 
of  2197Z.  16«.  3  jwr  ctnl.  Bank  Annuities,  under  a  trust  deed  executed  by  her  deceased  father ; 
>iiat  the  husband  had,  on  various  occasions,  admitted  that  his  wife  claimed  an  interest  in  two 
iistinct  sums  of  21002.  and  upwards,  and  that  a  suit  was  then  pending  before  the  Master  of 
the  Rolls  to  establish  such  her  right ;  and  that  die  application  for  a  new  trial,  and  the  notice 
^f  motion,  were  made  and  given  by  an  attorney  acting  for  bothplamtjffk, 

(6)  Citing  ChaOc  v.  Deacon,  6  J.  E  Moore,  128;  Pkti  v.  MtOor,  2  Stra.  1167;  Fiwft  v. 
Duddiny  2  Stra.  1237;  LamgtU^ v, Ram,  1  Wils.  149;  Berrimanr.Gabertf  Barnes,  203;   ' 
moys,  3  WUs.  124 ;  BoberU  v.  jgndrnm,  2  Sir  W.  Blac.  720. 
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146,  where  it  was  held  that  a  married  woman,  when  co-plaintifif  with  her 
husband,  is  liable  to  be  taken  in  execution  for  costs,  under  the  statute 
23  H.  8,  c.  15,  upon  nonsuit,  or  verdict  for  the  defendant;  and  that,  al- 
though she  may  be  entitled  to  her  discharge  by  reason  of  her  having  no 
separate  property,  yet  the  writ  of  execution,  pursuing  the  judgment,  is 
not  void  or  illegal,  and  an  action  on  the  case  for  issuing  it  as  without 
reasonable  or  probable  cause,  is  not  maintainable.] 

*  Newton  J  in  support  of  the  rule.  The  application  of  Mrs.  r^aa 
Newton,  to  be  relieved  from  that  part  of  the  rule  which  directs 
her  to  pay  costs,  does  not  rest  upon  the  general  immunity  of  married 
women  from  the  penalties  consequent  upon  an  unsuccessful  litigation : 
but,  by  reason  of  the  special  circumstances  disclosed  upon  the  affidavits 
filed  in  support  of  this  motion,  she  is  clearly  entitled  to  a  favourable 
exercise  of  the  court's  equitable  discretion.  It  is  distinctly  sworn  that 
she  took  no  part  in  the  application  to  the  court,  and  that  she  has  no 
separate  property  out  of  which  these  costs  can  be  paid.  There  is  no 
ground,  therefore,  for  visiting  her  with  the  penal  consequences  of  the 
non-payment  of  them.  Hoad  v.  MatthewSy  in  the  Bail  Court,  2  Dowl. 
P.  G.  149,  is  the  only  modern  case  that  has  any  distinct  bearing  on  this 
subject;  and  there  the  wife's  liability  is  made  expressly  to  depend  upon 
her  being  possessed  of  separate  property.  Patteson,  J.,  there  says : 
it  As  it  does  not  appear  in  this  case  that  there  is  any  reason  for  sup- 
posing the  husband  to  collude  with  the  defendant  for  the  purpose  of 
keeping  the  wife  in  confinement,  the  case  is  reduced  to  the  question 
whether  she  has  any  separate  property.  She  says  she  has  no  property 
in  her  own  right,  separate  and  apart  from  her  husband.  The  answer  to 
this  is,  that  it  is  believed  she  has  one-eighth  part  of  certain  leasehold 
property,  and  that  she  has  a  share  of  certain  other  property  under  a 
will.  It  is  thus  left  a  matter  of  doubt.  It  would,  therefore,  be  more 
satisfactory  if  she  would  produce  the  will.  If  the  property  is  settled  to 
her  sole  and  separate  use,  she  is  not  entitled  to  her  discharge ;  but,  if 
it  was  not  left  to  her  sole  and  separate  use,  I  think  she  ought  to  be  dis- 
charged. The  burden  of  showing  that  the  property  is  for  her  separate 
use,  is  thrown  on  the  other  side.  The  rule  will,  therefore,  be  absolute 
for  discharging  "^her,  unless  it  is  shown  within  two  days  that  r^^Qa'T 
the  property  is  settled  to  her  sole  and  separate  use  under  the 
will."  That  Lb  the  first  instance  to  be  found  in  the  books,  of  an  attempt 
to  take  a  married  woman  for  the  costs  of  a  nonsuit  in  an  action  brought 
by  her  husband  and  herself  jointly.  Upon  the  authority  of  that  case, 
the  defendantG  nere  are  bound  to  show  distinctly  to  the  court  that  Mrs. 
Newton  is  actually  possessed  of  separate  property  out  of  which  the  costs 
can  be  satisfied :  it  is  not  enough  that  she  has  a  claim  to  property.  In 
Cro.  Gar.  513,(a)  in  trespass  for  assault  and  battery,  against  husband 
and  wife,  for  a  battery  done  by  the  wife,  the  defendants  being  found 

(a)  jinonymom. 
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guilty,  the  question  was,  whether  a  quod  eapiantur  should  be  entered 
against  husband  and  wife :  and  it  was  resolved  that  a  qtiod  eapiatur 
should  be  against  the  husband  only.  And  Keeling,  clerk  of  the  crown, 
and  Hodsden,  the  secondary,  informed  the  court  that  so  were  all  the 
precedents,  although  the  wrong  is  only  done  by  the  wife.(a)  Consistent 
with  this  is  the  case  of  ffarrisan  t.  Abnondj  4  Dowl.  P.  G.  821,  where 
it  was  held,  that,  where  an  action  is  brought  (without  the  authority  of 
the  husband)  in  the  name  of  husband  and  wife,  for  an  assault  upon  the 
latter,  the  husband  will  be  entitled  to  stay  the  proceedings  until  he 
receives  an  indemnity  against  costs.  Littlbdalb,  J.,  there  says: 
<<  The  husband  is  the  only  person  who  has  any  interest  in  the  subject- 
matter  of  this  action.  In  the  case  of  any  damages  being  recovered, 
they  will  be  his  property ;  and,  in  case  of  a  nonsuit,  he  will  be  liable  to 
the  costs  of  it.    It  may,  perhaps,  be  hard  in  some  instances  upon  the 

*3681  ^^^ '  ^^^  ^^^^  ^^  ^^®  consequence  of  the  rule  of  our  "^law.  I 
-*  think,  therefore,  that  the  proceedings  in  the  present  case  must 
be  stayed  until  an  indemnity  against  costs  is  given  to  the  husband. 
The  court,  perhaps,  might  prevent  a  release  by  the  husband  being 
pleaded,  as  he  would  have  no  right  to  release  the  cause  of  action,  the 
wife's  right  surviving  after  her  husband's  death."  On  the  same  princi- 
ple, it  was  held  in  Cassidy  v.  Stewart,  2  M.  &  G.  487,  2  Scott,  N.  R. 
482,  that  process  which  cannot  be  enforced  cannot  regularly  issue. 
There,  a  ca.  sa.  had  issued  against  a  member  of  parliament  (pending  his 
privilege)  for  the  purpose  of  proceeding  to  outlawry,  and  the  defendant 
had  been  once  proclaimed  upon  a  writ  of  exigent ;— and  the  proceedings 
were  set  aside  for  irregularity,  though  it  was  sworn  that  no  personal 
molestation  of  the  defendant  was  intended  whilst  his  privilege  continued. 
If  not  criminally  liable  with  her  husband,  except  in  cases  of  murder  and 
treason,  it  is  di£Bcult  to  perceive  upon  what  principle  a  wife  is  to  be 
held  liable  to  an  attachment  for  costs  in  a  civil  action  brought  by  or 
against  her  jointly  with  her  husband. 

Wilde,  G.  J.  The  question  in  this  case  is  a  very  simple  one.  It  is 
conceded  that  the  rule  which  is  sought  to  be  altered  was  regularly 
made.  The  motion  was  made  in  the  cause,  for  and  in  the  name  of  both 
plaintiffs,  pursuant  to  a  notice  of  motion  given  on  behalf  of  both.  In- 
deed, I  am  inclined  to  think  that  no  rule  could  have  been  moved  for, 
unless  both  plaintiffs  had  been  parties  to  it,{b)  We  cannot  discuss  the 
authority  of  the  attorney  to  make  the  motion  in  the  form  he  did ;  par- 
ticularly as  the  husband  himself  appeared  before  us  as  counsel.  I  think 
*^M'\  ^^  ought  not  now  to  be  heard  to  say  that  he  moved  for  the  role 
-'    on  his  own  behalf  only.   *And  it  is  not  now  stated  that  the  mo- 

(a)  But  see  HaJm  y.  WhiU,  Cio.  Jac.  303,  and  Ifoyo  y.  CogtfaO,  Cro.  Gar.  407.  lo  tbe  tort 
mentioDed  case,  the  husband  was  found  not  guilty,  and  the  wife  guilty;  and  it  was  held  that 
judgment  sliould  be  against  both,  quod  ctgnantur, 

(6)  See  TIW  King  y.  Lord  Coekram  and  OUmM,  3  II  &  S.  10,  n. 
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tion  for  a  new  trial  was  made  without  the  knowledge  and  assent  of  the 
wife.  It  would  be  monstrous  that  the  time  of  the  court  should  be  occu- 
pied in  discussing  whether  a  rule  so  moved  was  moved  by  her  authority 
or  not.  It  was  the  duty  of  her  advisers  to  see  that  the  rule  was  drawn 
up  in  the  proper  form.  I  think  it  could  not  have  been  in  any  other  form 
than  it  was.  That  the  wife  is  liable  to  be  taken  in  execution  in  a  case 
like  the  present,  is  quite  clear.  In  Newton  v.  Rowe^  16  Law  Journ., 
N.  S.,  Q.  B.  150,  Patteson,  J.,  says :  "  All  the  authorities  show  that 
the  writ  of  ca.  sa,  against  the  wife  would  be  a  good  writ.  The  question 
that  has  been  raised  in  all  the  cases  has  been,  as  to  her  right  to  be  dis- 
charged." And  Lord  Dbnman,  in  the  same  case,  said:  "  The  rule  laid 
down  by  the  courts,  is,  that  a  married  woman  taken  in  execution  is  not 
to  be  dbcharged,  where  she  has  separate  property ;  but  it  does  not 
therefore  follow  that  the  court  will  discharge  her  in  all  cases  where  she 
has  no  such  property."  Here,  it  is  by  no  means  clear  that  Mrs.  New- 
ton has  no  separate  property.  It  appears  that  she  is  advancing  a  claim 
in  equity  to  an  interest  in  a  considerable  amount  of  stock.  If  we  were 
to  alter  this  rule,  by  discharging  her  from  the  liability  to  costs,  what 
would  become  of  the  defendants*  remedy  for  those  costs  ?  Is  the  hus- 
band to  be  permitted  to  harass  them  by  repeated  motions  in  the  wife's 
name,  and  so  escape  costs  himself?  When  Mrs.  Newton  is  taken  in 
execution,  if  she  has  the  ground  for  discharge  that  is  suggested,  she 
will  have  justice  done  to  her.  If,  at  the  time  she  is  taken,  she  is  pos- 
sessed of  separate  property,  she  will  be  properly  taken :  if  she  has  not, 
then  it  will  be  time  enough  for  her  to  avail  herself  of  such  privileges 
and  immunities  as  the  law  gives  her.  By  making  the  alteration  we  are 
asked  to  make,  we  should  be  giving  her  a  present  *discharge,  p+qy/x 
to  which  it  may  turn  out  that  she  is  not  entitled.  This  rule  ^ 
having  been  improperly  moved,  I  think  it  should  be  discharged  with 
costs. 

CoLTMAN,  J.  This  rule  has  in  my  opinion  no  foundation  either  in 
law  or  in  justice.  I  do  not  say,  that,  if  the  husband  were  shown  to  be 
acting  in  collusion  with  the  defendants,  the  court  would  not  interpose  for 
the  wife's  protection.  But  there  is  no  ground  for  any  such  suggestion 
as  that.  The  motion  was  made  by  the  husband,  representing  himself  as 
appearing  for  both.  I  think  the  rule  was  properly  made.  At  any  rate, 
it  is  now  too  late  to  call  it  in  question.  If  Mrs.  Newton's  name  were 
taken  out  of  the  rule,  she  would  be  altogether  discharged  from  these 
costs,  notwithstanding  she  might  hereafter  become  possessed  of  separate 
property. 

Grbsswell,  J.  I  also  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  former  rule  must  be  taken  to  have  been  moved  on  behalf 
of  both  the  plaintiffs.  And  I  think  it  was  properly  discharged,  with 
costs  to  be  paid  by  both. 

V.  Williams,  J.,  concurred. 
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Tc^ourdy  Serjt.,  asked  for  the  particular  direction  of  the  court  as  to 
the  party  by  whom  the  costs  of  this  rule  were  to  be  paid. 

Wilde,  C.  J.  I  think  the  costs  should  be  ordered  to  be  paid  in  the 
same  manner  as  was  done  in  The  Queen  v.  Mary  Johnson,  and  the 
case  of  Ruth  Cope,  there  cited.  It  seems  to  me,  that,  if  a  married  wo- 
man comes  before  the  court  with  an  unfounded  motion,  she  ought  to  be 
liable  to  costs.  The  rule  will  therefore  be  discharged,  with  costs  to  be 
*k7M  P^^^  ^^  yirs.  Newton.  We  *need  not  now  speculate  upon  what 
^  may  be  the  result  when  the  defendants  seek  to  enforce  the  pay- 
ment of  these  costs.  Rule  discharged  accordingly.(a) 

(a)  A  decrei  having  been  made  by  the  Master  of  the  RoUs  in  iavonr  of  Mn.  Newton,  as  to 
one  of  the  sums  claimed,  the  defendants  subsequently  obtained  an  order  under  the  I  lc2  Vict 
c.  110,  s.  11,  to  char^.e  her  interest  therein  with  these  costs. 


MUTTON  and  Another  v.  YOUNG.    May  8. 

On  the  16th  of  January,  1847,  the  sheriff  soised  certain  goods  and  moneys  of  the  defend- 
ant under  a  testatum  JL  fa^  the  net  proceeds  of  which  he  handed  over  to  the  plaintifis  in 
])art  satisfaction  of  their  judgment.  He  at  the  same  time  seized  certain  bills  of  ex- 
change  and  a  promissory  note,  which,  not  being  due,  he  retained.  On  the  3d  of  Febra- 
ary,  he  received  notice  that  a  fial  in  bankruptcy  had  issued  against  the  defendants.  On 
the  4th,  he  was  ruled  to  return  the  writ ;  and,  on  the  1 1th,  he  returned  what  he  had  done 
under  the  writ.  On  the  18th,  he  received  notice  that  assignees  had  been  appointed :  ami 
the  bills  and  note  were  then  claimed  on  their  behalf.  After  some  negotiation  with  the 
solicitor  to  tlie  jiat^  the  sheriff  took  out  an  interpleader  summons  on  the  29th  of  April: 
— Hdd^  that  he  had  by  his  laches  disentitled  himself  to  reliell 

On  the  16th  of  January  last,  the  sheriff  of  Kent  seized,  under  a  writ 
of  testatum  fi.  fa.  endorsed  to  levy  1012Z.  8a.,  goods  belonging  to  the 
defendant  which  sold  for  200Z.  16a.  He  at  the  same  time  seized  cash 
and  bank-notes,  the  property  of  the  defendant,  to  the  amount  of  43/.  10a. 
Gd.  The  balance,  after  deducting  \ZL  3a.,  the  expenses  of  le\'y  and 
sale,  and  sheriff's  poundage,  was  paid  to  the  plaintiffs  in  part  satisfac- 
tion of  the  judgment. 

The  sheriff  also  seized  certain  bills  of  exchange  and  a  promissory  note 
belonging  to  the  defendant,  amounting  in  the  aggregate  to  7627. 17a.  4^dL 
These,  not  being  due,  he  retained. 

On  the  3d  of  February,  the  sheriff  received  notice  that  a  fiat  had  is- 
sued against  the  defendant,  under  which  he  had  been  duly  declared  a 
bankrupt,  and  requiring  him  ^^not  to  pay  over,  transfer,  assign,  or  other- 
*<1791  ^^®^  P^^*  *with  the  possession  of  any  money,  bank-notes,  bills 
*'-'  of  exchange,  promissory  notes,  or  other  securities  for  money, 
goods,  chattels,  or  effects  levied  by  him  under  any  writ  or  writs  of  jL/a. 
issued  against  the  defendant,  or  which  might  have  come  to,  or  should 
then  be  in,  his  custody  or  possession." 

On  the  4th  of  February,  the  sheriff  was  ruled  to  return  the  writ;  and, 
on  the  11th,  he  returned  what  had  been  done  under  it. 

On  the  17th  of  February,  the  under-sheriff  received  notice  from  the 
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solicitor  to  the  pit^  tliat  assignees  had  been  chosen  on  the  preceding 
day ;  and  he  was  thereby  required  to  account  for  and  hand  over  to  them 
«  all  moneys,  bank-notes,  bills  of  exchange,  promissory  notes,  or  other 
securities  for  money,  property,  or  effects  levied  under  any  writ  or  writs 
of  fi.  fa.  issued  against  the  defendant,  and  remaining  in  the  possession 
or  under  the  control  of  the  sheriff*,  at  the  time  of  the  issuing  of  the/a^" 

On  the  19th  of  February,  the  agent  of  the  sheriff*  in  London  was  in- 
structed by  the  under-sheriff  to  apply  for  an  interpleader  order ;  but  the 
application  was  deferred,  at  the  request  of  the  solicitor  to  the  jiai^  in 
order  to  give  the  assignees  an  opportunity  of  investigating  the  conduct 
and  transactions  of  the  bankrupt,  and  of  inquiring  further  as  to  the  vali- 
dity of  their  claim. 

On  the  16th  of  March,  the  sheriff  received  a  notice  from  one  of  the 
execution-creditors,  desiring  him  not  to  endorse  or  deliver  to  his  co- 
plaintiff  any  of  the  bills  or  promissory  notes,  or  money  seized  or  re- 
ceived by  him,  and  requiring  him  to  pay  over  to  the  applicant  a  moiety 
of  such  moneys,  4c. 

On  the  19th  of  April,  the  London  agent  received  fresh  instructions 
from  the  under-sheriff  to  interplead.  Some  further  communication  took 
place  between  the  agent  and  the  assignees,  and  ultimately,  on  the  29th 
of  April,  an  interpleader  summons  was  taken  out ;  which  summons  was 
attended  by  the  respective  parties,  before  *Maulb,  J.,  on  the  p:!,©^© 
6th  of  May,  when  it  was  objected,  on  the  part  of  the  plaintiffs,  1- 
that  the  sheriff  had,  by  his  laches,  forfeited  his  right  to  relief  under  the 
interpleader  act,  and  that  he  had  by  his  conduct  materially  prejudiced 
the  position  of  the  execution-creditors. 

The  learned  judge  yielded  to  the  objection,  and  dismissed  the  sum- 
mons. 

C<me\  on  behalf  of  the  sheriff,  now  moved  for  a  rule  to  the  like  effect. 
The  sheriff  has  been  guilty  of  no  laches ;  the  6th  section  of  the  1  &  2 
W.  4,  c.  58,  expressly  authorizes  the  application  for  an  interpleader  to 
be  made  either  before  or  after  the  return  of  the  writ.  [Wilde,  C.  J. 
The  complaint  is,  that,  by  not  selling  the  bills  and  promissory  note,  the 
plaintiffs  are  prevented  from  having  the  fruits  of  their  execution,  which 
could  not  have  been  impeached  if  the  sheriff  had  done  his  duty  promptly.] 
The  sheriff  was  not  bound  to  sell  the  bills :  he  was  perfectly  justified  in 
holding  them  till  maturity.  [Wilde,  C.  J.  They  are  goods  and  chat- 
tels.(a)  It  is  the  sheriff's  duty  to  turn  into  money  with  all  convenient 
speed  whatever  is  capable  of  being  so  converted.]  The  statute  1  &  2 
Yict.  c.  110,  s.  12,  which  enables  the  sheriff  to  seize  money  and  bills, 
enables  him  to  sue  on  the  bills,  but  not  to  sell :  it  enacts,  «that,  by  vir- 
tue of  any  writ  oi  fieri  fcunoB  to  be  sued  out  of  any  superior  or  inferior 
court  after  the  time  appointed  for  the  commencement  of  this  act,  or  any 
precept  in  pursuance  thereof,  the  sheriff  or  other  officer  having  the  execu- 

(a)  Vide  BvXlock  v.  IMdt,  2  E  4  lid  258, 273. 
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tion  thereof  may  and  shall  seize  and  take  any  money  or  bank-notes,  (wbe* 
ther  of  the  governor  and  company  of  the  Bank  of  England,  or  of  any  other 
bank  or  bankers,)  and  any  checks,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  other  securities  for  money,  belonging  to  the  per- 
*^^d.l     ^^^  against  whose  effects  such  writ  o{  fieri  facias  *shall  be  sued 

-■  out ;  and  may  and  shall  pay  or  deliver  to  the  party  suing  out 
such  execution,  any  money  or  bank-notes  which  shall  be  so  seized,  or  a 
sufficient  part  thereof;  and  may  and  shall  hold  any  such  checks,  bills 
of  exchange,  promissory  notes,  bonds,  specialties,  or  other  securities  for 
money,  as  a  security  or  securities  for  the  amount  by  such  writ  of  fieri 
facias  directed  to  be  levied,  or  so  much  thereof  as  shall  not  have  been 
otherwise  levied  and  raised ;  and  may  sue  in  the  name  of  such  sheriff  or 
other  officer  .for  the  recovery  of  the  sum  or  sums  secured  thereby,  if  and 
when  the  time  of  payment  thereof  shall  have  arrived ;  and  that  the 
payment  to  such  sheriff  or  other  officer  by  the  party  liable  on  any  such 
check,  bill  of  exchange,  piomissory  note,  bond,  specialty,  or  other  secu- 
rity, with  or  without  suit,  or  the  recovery  and  levying  execution  against 
the  party  so  liable,  shall  discharge  him  to  the  extent  of  such  payment 
or  of  such  recovery  and  levy  in  execution,  as  the  case  may  be,  from  his 
liability  on  any  such  check,  bill  of  exchange,  promissory  note,  bond, 
specialty,  or  other  security ;  and  such  sheriff  or  other  officer  may  and 
shall  pay  over  to  the  party  suing  out  such  writ,  the  money  so  to  be 
recovered,  or  such  part  thereof  as  shall  be  sufficient  to  discharge  the 
amount  by  such  writ  directed  to  be  levied ;  and,  if,  after  satisfaction  of 
the  amount  so  to  be  levied,  together  with  sheriff's  poundage  and  ex- 
penses, any  surplus  shall  remain  in  the  hands  of  such  sheriff  or  other 
officer,  the  same  shall  be  paid  to  the  party  against  whom  such  writ  shall 
be  so  issued ;  provided  that  no  such  sheriff  or  other  officer  shall  be 
bound  to  sue  any  party  liable  upon  any  such  check,  bill  of  exchange, 
promissory  note,  bond,  specialty,  or  other  security,  unless  the  party 
suing  out  such  execution  shall  enter  into  a  bond,  with  two  sufficient 
sureties,  for  indemnifying  him  from  all  costs  and  expenses  to  be  in- 
curred in  the  prosecution  of  such  action,  or  to  which  he  may  become 
^o.^P-l     liable  in  consequence  thereof,  the  expense  "^of  such  bond  to  be 

-'  deducted  out  of  any  money  to  be  recovered  in  such  action/' 
[Cresswell,  J.  If  the  sheriff  has  done  his  duty,  he  is  in  no  danger. 
I  think  we  ought  not  to  do  any  thing  to  prejudice  the  plaintiffs'  right.] 
"Wilde,  C.  J.  The  sheriff's  proper  course,  when  he  received  notice 
of  the  fiaty  was,  to  move  to  enlarge  the  time  for  returning  the  wrii. 
Instead  of  doing  so,  having  received  notice  of  the  fiat  on  the  3d  of  Feb- 
ruary, he  waits  until  the  11th,  and  then  returns  that  he  has  seized  and 
sold  certain  goods,  chattels,  and  moneys  of  the  defendant,  and  has 
handed  the  proceeds  to  the  plaintiffs ;  and  that  he  has  also  taken  biUb 
of  exchange  and  a  promissory  note,  which  are  not  yet  due,  but  remain 
in  his  custody ;  and  that  thQ  defendant  has  no  goods,  &c.,  in  his  baili* 
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wick  wbereof  he  could  cause  the  residue  of  the  damages  to  be  levied. 
Having  done  this,  he  enters  into  a  negotiation,  not  with  the  plaintiffs, 
but  with  the  assignees :  and,  at  the  solicitation  of  the  assignees,  he 
waits  for  two  months  without  taking  any  step ;  and,  it  is  not  until  the 
29th  of  April  that  he  applies  for  the  benefit  of  the  interpleader  act. 
Independently  of  the  first  default,  it  seems  to  me  that  a  sheriff  who 
delays  his  application  at  the  request  and  for  the  interest  of  one  of  the 
parties,  places  himself  out  of  the  protection  of  the  act.  If  we  were  to 
allow  the  sheriff  to  interplead  in  this  case,  we  should  be  holding  out  a 
premium  to  irregularities  and  sinister  dealings  on  the  part  of  his  officers. 
Nothing  can  be  more  important  to  an  execution-creditor  than  prompt 
and  diligent  proceeding  on  the  part  of  the  sheriff  against  a  debtor  who 
is  subject  to  the  bankrupt  laws. 

The  rest  of  the  court  concurring,  Kule  discharged,  (a) 

(a)  And  see,  as  to  sheriffs,  rules,  Johnton  y.  Brazier,  clerk,  1  Ad.  &  £.  654,  3  N.  &  M. 
654  :  LewU  v.  Holding,  2  M.  &  G.  882,  Q  Scott,  N.  R.  191 ;  MelvUU  v.  Smark,  3  M.  &  G.  57, 
3  Scott,  N.  R.  34G;  Broun  v.  Ludham,  6  M.  &  G.  169,  6  Scott,  N.  R.  934 ;  and  the  statutt 
1  &  2  Vict.  c.  45,  s.  2. 
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A  contract  entered  into  in  contravention  of  a  statutory  provision,  whether  the  prohibition  is 
express,  or  is  implied  from  the  imposition  of  a  penalty,  will  not  support  an  action. 

A  statute  (1  &  2  Vict  c.  ci.  s.  3)  enacted,  "  that,  with  any  quantity  of  coals  exceeding  5t>01bs. 
delivered  by  any  cart,  wagon,  or  other  carriage,  within  the  cities  of  London  and  West- 
minster, or  within  twenty-five  miles  from  the  general  post-office,  the  seller  should  deliver 
or  cause  to  be  delivered  to  the  purchaser,  or  to  his  agent  or  servant,  immediately  on  tlie 
arrival  of  the  cart,  wagon,  or  other  carriage  in  which  such  coals  should  be  sent,  and  before 
any  of  such  coals  &uould  be  unloaded,  a  ticket,  according  to  a  certain  form ;  and  that,  in 
case  any  such  seller  should  not  deliver  or  cause  to  be  delivered  such  ticket  as  aforesaid  to 
the  purchaser  of  such  coals,  or  to  his  agent  or  servant,  before  any  part  of  such  coals  were 
unloaded,  every  such  seller  should,  for  every  such  offence,  forfeit  and  pay  any  sum  not 
exceeding  202."  By  the  form  given,  the  ticket  was  required  to  be  "  signed"  with  the  name 
or  names  of  the  seller  or  sellers,  and  that  of  the  carman,  in  words  at  full  lengdi : — Hdd^ 
tliat  the  neglect  to  deliver  such  ticket  might  be  pleaded  in  bar  to  an  action  for  the  price 
of  the  coals. 

Id  debt  for  goods  sold  and  delivered,  the  defendant  pleaded,  that  the*  goods  were  divers 
quantities  of  coals  by  the  defendant  purchased  of  the  plaintiffs,  and  by  the  plaintiffs  sold 
and  delivered  to  the  defendant;  that  the  said  quantities  of  coal  were  respectively  delivered 
by  the  plaintiffs  to  the  defendant  af\er  the  passing  of  the  above  act ;  that  each  of  the 
quantities  of  coal  so  sold  and  delivered,  at  the  respective  times  of  the  sales  and  of  the  de- 
liveries thereof,  exceeded  in  weight  5601  bs.,  and  that  each  of  the  quantities  of  coals  was 
so  delivered,  within  the  city  of  London,  in  two  carts  and  two  wagons ;  that  the  plaintiffs 
were  the  sellers  of  the  said  quanuties  of  coals ;  and  that  the  plaintiffs,  so  being  the  sellers, 
did  not  deliver  or  cause  to  be  delivered  to  the  defendant,  or  to  his  agent  or  servant,  imme- 
diately on  nhe  arrival  of  the  carts  and  wagons,  and  before  any  of  such  quantities  of  coals 
were  unloaded,  a  ticket  with  each  of  the  said  quantities  of  ooaJs,  nor  with  any  of  them, 
according  to  the  required  form,  tigtiid  by  the  phnMtiffi,  with  their  names  in  words  at  full 
length,  according  to  the  statute ;  and  that  the  defendant,  at  the  times  of  the  said  sales  and 
deliveries  of  the  coals,  was  not  a  seller  o^  or  dealer  m.  ooals,  nor  did  he  purchase  the  samOi 
or  any  part  thereof,  at  the  coal-market : — 

IS^fH.  that  tiie  plea  sufficiently  alleged  an  omission  to  deliver  a  ticket,  in  contravention  of  the 
statute : 

Tliat  it  propel^ y  alleged  the  want  of  signature  by  the  sellers: 

z2 
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And  that  the  fact  of  the  defendant  being  a  dealer  in  coals  at  the  respective  times  of  the  sales 
and  deliveries,  or  of  his  having  purchased  the  coals  at  the  coal-market, — hy  which  the 
necessity  of  delivering  a  ticket  would  have  been  dispensed  with, — was  sufficiently  nega- 
tived. 

Debt,  for  goods  sold  and  delivered,  and  for  money  found  due  upon 
an  account  stated. 

*«177T  Plc«^8 — first,  never  indebted — secondly,  payment — ♦thirdly, 
^  to  the  first  count,  that  the  goods  in  the  said  first  count  men- 
tioned to  have  been  sold  and  delivered  by  the  plaintifis  to  the  defendant 
as  therein  mentioned,  were,  divers  quantities  of  coals  by  the  defendant 
purchased  of  the  plaintifis,  and  by  the  plaintifiSs  sold  and  delivered  to 
the  defendant,  on  divers  days  and  times,  and  that  the  said  sum  of  50L 
in  the  said  first  count  mentioned,  wherein  the  plaintifis  allege  the  de- 
fendant was  indebted  to  them,  was  and  is  for  the  price  and  value  of  the 
said  quantities  of  coals  so  sold  and  delivered  by  the  plaintifis  to  the 
defendant  as  aforesaid,  and  not  otherwise,  or  for  any  other  goods  of  adj 
other  kind  or  description  whatsoever;  that  the  said  quantities  of  coal 
were  respectively  delivered  by  the  plaintifis  to  the  defendant  after  sixty 
days  after  the  passing  of  a  certain  act  of  parliament  made  and  passed 
in  a  certain  session  of  parliament  holden  in  the  1st  and  2d  years  of  the 
reign  of  her  majesty.  Queen  Victoria,  intituled  "An  act  to  continue  for 
seven  years  an  act  for  regulating  the  vend  and  delivery  of  coals  in 
London  and  Westminster,  and  in  certain  parts  of  the  adjacent  coun- 
ties,''(a)  to  wit^  on  the  1st  of  June,  1843,  and  on  divers  other  days  and 
times  between  that  day  and  the  1st  of  June,  1844,  and  before  the  com- 
mencement of  this  suit;  that  each  of  the  said  quantities  of  coals  so 
delivered  by  the  plaintifis  to  the  defendant  as  aforesaid,  on  the  days  and 
times  aforesaid,  at  the  respective  times  of  the  sales  and  of  the  said 
deliveries  thereof  to  the  defendant  as  aforesaid,  respectively  exceeded 
in  weight  5601bs.,  and  that  each  of  the  said  quantities  of  coals  were 
(was)  respectively  so  delivered  as  aforesaid  by  the  plaintifis  to  the  de- 
fendant, within  the  city  of  London,  by  and  in  divers,  to  wit,  two  carts 
and  two  wagons ;  that  the  plaintifis  were  the  sellers  of  each  and  every 
^^7ft1  ^^  the*said  quantities  of  the  said  coals  so  sold  ♦and  delivered  to 
-'  the  defendant  as  aforesaid ;  and  that  the  plaintifis,  so  being  the 
sellers  of  the  said  quantities  of  the  said  coals,  did  not  deliver,  or  cause 
to  be  delivered  to  the  defendant,  he  the  defendant  being  the  purchaser 
of  each  and  every  of  the  said  quantities  of  coals,  or  to  his,  the  defend- 
ant's, agent  or  agents,  or  servant  or  servants,  immediately  on  the  arri- 
val of  the  said  carts  and  wagons  \h  which  each  of  such  quantities  were 
respectively  sent,  and  before  any  of  such  quantities  of  coals  were  un- 
loaded, a  paper  or  ticket  with  each  of  the  said  quantities  of  coals,  or 
with  any  or  either  of  them,  according  to  the  form  in  schedule  (A.)  to 
the  said  act  annexed,  respectively  signed  by  the  plaintiffBy  the  sellers 

(a)  1  &  2  Vict.  c.  CL 
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of  the  said  qnantities  of  coals,  with  their  names  in  words  at  full  length, 
according  to  the  form  and  effect  of  the  said  statute,  but  wholly  neglected 
•so  to  do,  contrary  to  the  said  statute ;  and  that  he  the  defendant,  at  the 
times  of  the  said  sales  and  of  the  said  deliveries  of  the  said  coals  to  him 
4i8  aforesaid,  was  not  a  seller  of  or  dealer  in  coals,  nor  did  he  the  de- 
fendant purchase  the  same,  or  any  part  thereof,  at  the  coal-market — 
yerification. 

The  plaintiff  demurred  specially  to  the  third  plea,  assigning  for 
causes — that  it  was  pleaded  to  the  whole  of  the  first  count,  which  was 
admitted  by  the  plea  to  be  founded  upon  several  distinct  sales  and  seve- 
ral distinct  deliveries  of  coals  at  several  distinct  times,  and  yet  the 
defendant  in  and  by  the  plea  pretended  that  the  whole  of  the  said  sales 
and  deliveries  were  illegal  and  void,  because  the  plaintiffs  did  not  imme- 
diately on  the  arrival  of  the  said  carts  and  wagons,  and  before  any  of 
the  said  quantities  of  coals  were  unloaded,  deliver  to  the  defendant  a 
paper  or  ticket,  according  to  the  form  in  the  schedule  to  the  said  act 
annexed ;  and  the  defendant  thereby  sought  to  avoid  all  the  sales  and 
deliveries  of  the  said  coals,  and  all  the  contracts  upon  which  the  plain- 
tiffs had  declared  in  their  first  count,  because  they  *did  not  r^o>rQ 
comply  with  the  enactment  of  the  statute  upon  the  first  delivery  ^ 
of  the  said  coals ;  and  it  was  consistent  with  the  plea,  that  the  plaintiffs, 
on  the  second  and  every  subsequent  occasion,  did  deliver  a  paper  and 
ticket  as  required  by  the  said  statute,  and  the  plea,  being  bad  in  part, 
was  bad  altogether — ^that  the  plea  was  uncertain  and  repugnant,  in  this, 
to  wit,  that  it  was  therein  alleged  that  the  plaintiffs  did  not,  immediately 
on  the  arrival  of  the  said  carts  and  wagons,  and  before  the  unloading  of 
any  of  the  said  quantities  of  coals,  deliver  a  paper  or  ticket,  and  the  non- 
delivery of  the  paper  and  ticket  which  the  defendant  there  alleged,  was 
a  non-delivery  after  all  ihe  carts  and  wagons  had  arrived,  and  before 
any  of  the  coals  were  unloaded ;  and,  as  it  appeared  that  the  said  coals 
were  delivered  at  different  times,  some  of  the  coals  must  have  been  un- 
loaded before  all  the  said  carts  and  wagons  had  arrived — that  the  plea 
was  further  uncertain,  in  this,  to  wit,  that  it  did  not  appear  thereby 
whether  the  defendant  meant  that  no  paper  or  ticket  was  delivered,  or 
that  an  informal  paper  and  ticket  was  delivered  with  the  said  coals,  and 
the  plea  by  argument  and  inference  admitted  that  a  paper  and  ticket 
was  delivered  with  the  said  quantities  of  coals,  but  that  such  paper  or 
ticket  was  not  signed  by  the  plaintiffs,  the  sellers  thereof,  with  their 
names  in  words  at  full  length — that  the  said  act  of  parliament  in  the 
plea  mentioned  did  not  require  that  any  such  paper  or  ticket  should  be 
delivered  with  the  coals,  as  the  paper  and  ticket  in  the  plea  mentioned — 
and  that  it  did  not  appear  that  the  defendant  ever  returned  or  offered 
to  return  to  the  plaintiffs,  or  was  ready  to  return  to  them,  the  said  coals. 

Joinder  in  demurrer. 

April  23.    Unthanky  (with  whom  was  Bi/le9y  Serjt.,)  in  support  of  the 
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demurrer.     This  plea  is  framed  upon  the  8d  Bection  of  the  1  k2  Yiet 

*^9(01  ^*  ^^'  ^'  ^'  ^^^^^  enacts,  «that,  "^with  any  quantity  of  coals 
-^  exceeding  660Ibs.  delivered  by  any  cart,  wagon,  or  other  car- 
riage, within  the  cities  of  London  and  Westminster,  or  within  the  dis- 
tance of  twenty-five  miles  from  the  general  po6t*o£Bce,  the  seller  or  sel- 
lers thereof  shall  deliver,  or  cause  to  be  delivered,  to  the  purchaser  or 
purchasers  thereof,  or  to  his,  her,  or  their  agent  or  agents,  or  servant 
or  servants,  immediately  on  the  arrival  of  the  cart,  wagon,  or  other 
carriage  in  which  such  coals  shall  be  sent,  and  before  any  of  such  coals 
shall  be  unloaded,  a  paper  or  ticket,  according  to  the  form  in  schedule 
A.  to  this  act  annexed  :(a)  and,  in  case  any  such  seller  or  sellers  do 
*not  deliver  or  cause  to  be  delivered  such  paper  or  ticket  as 
aforesaid  to  the  purchaser  or  purchasers  of  such  coals,  or  to  his, 
her,  or  their  agent  or  agents,  or  servant  or  servants,  before  any  part 
of  such  coals  are  unloaded,  every  such  seller  shall,  for  every  such  offence, 
forfeit  and  pay  any  sum  not  exceeding  201, ;  and,  in  case  the  carman, 
driver  of,  or  other  person  attending,  any  such  cart,  wagon,  or  other 
carriage  laden  with  any  such  coals,  to  whom  any  such  paper  or  ticket 
shall  have  been  given  by  or  by  the  orders  of  the  seller,  in  order  to  be 
delivered  to  the  purchaser,  shall  (having  so  first  received  the  same  from 
the  seller  or  any  person  by  the  direction  of  the  seller)  refuse  or  neglect 
to  deliver  such  paper  or  ticket  to  the  purchaser  or  purchasers  of  such 
coals,  or  to  his,  her,  or  their  agent  or  agents,  or  servant  or  servants, 
before  any  part  of  such  coals  shall  be  unloaded,  such  carman,  driver,  or 
other  person  so  offending,  shall,  for  every  such  offence,  forfeit  and  pay 
any  sum  not  exceeding  20/. :  provided  always,  that  coals  delivered  to 
any  seller  or  dealer  in  coals,  or  to  any  person  or  persons  purchasing  the 

(a)  The  schedule  referred  to  is  as  follows  :— 

'*  Mr.  A.  B.  [here  intert  the  name  of  the  buyer.]  Take  notice  that  you  are  to  receive  hem 
■with  [here  insert  the  tiumber]  tons  [here  in»ert  the  name  of  the  coaL,  if  any  particular  tortiMU- 
dered  or  contracted  for^  and,  if  ordered  or  contracted  for  as  WaWs  End,  tptcify  the  name  of  tht 
colliery*]  coals  in  [hers  insert  tht  number]  sacks,  containing  [here  inaert  the  leeight]  pounds  oi' 
coal  in  each  sack. 

(Signed^         C.  D.  [here  insert  the  name  or  names  of  the  teOtr 

or  sellers  in  words  atfiiU  length.] 
£.  F.  [here  ituert  the  name  of  the  carmam  ts 
words  at  full  let^th.] 

«<  It  is  directed,  that,  with  any  quantity  of  coals  exceeding  560ib8.,  a  paper  or  ticket  des- 
cribing the  quantit}',— and,  if  any  particular  sort  is  ordered  or  contracted  for,  the  sort  of  the 
coals  sent  by  the  seller, — shall  be  delivered  to  the  purchaser,  or  his  agent  or  servant,  before 
any  part  of  such  coals  shall  be  unloaded ;  that  a  weighing-machine,  or  proper  scales  aod 
weights,  shall  be  carried  with  every  wagon,  cart,  or  other  carriage ;  and  the  carman  is 
required  to  weigh  gratuitously  any  sack  or  sacks  of  ooals  which  shall  be  chosen  by  the  po> 
chaser  or  his  agent  or  servant ;  and,  if  any  carman  refuses  to  weigh  such  sack  or  sacks  of 
coals  as  aforesaid,  or  drives  away  the  wagon,  cart,  or  other  carriage,  before  the  coals  are 
weighed,  or  otherwise  obstructs  the  weighing  theredj  he  is  liable  to  a  penalty  not  exceeding 
*^0^ ;  also,  that  a  proper  machine,  or  proper  scales  and  weights,  for  weighing  coals,  shall  be 
kept  at  every  watch-house  or  police-station,  and  at  any  other  place  appointed  for  that  puifxnt 
by  two  or  more  of  her  migesty^s  justices  of  the  peace." 

•  See  Groirf,  qui  tam,  v.  BroiCTMi  6  M.  &  G.  774, 7  Sooit,  N.  R.  508, 
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same  at  the  cc»al-market,  may  be  delivered  without  any  Buch  paper  or 
ticket."     Under  some  acts  of  parliament,  such  as,  the  attorneys'  act, 

2  G.  2,  c.  28,  and  the  apothecaries'  act,  55  G.  3,  c.  194,(a)  the  non- 
observance  of  certain  conditions  precedent  disables  the  plaintiff  from 
suing.  In  other  statutes,  such  as,  the  17  6.  3,  o.  42,  for  regulating 
the  size  of  bricks,  the  prohibition  is  founded  upon  public  policy ;  in 
others,  the  object  of  the  legislature  is  the  protection  of  buyers  and  con- 
samers ;  in  others,  again, — the  stamp-acts,  for  instance, — the  object  in 
view  is  the  raising  and  protection  of  the  revenue.  All  these  contain 
either  an  express  or  an  implied  prohibition  *of  contracts  made  r^coo^ 
in  derogation  of  their  respective  provisions.    In  Swan  v.  Blaivy     ^ 

3  Clark  k  Fin.  610,  Lord  Brougham  says :  <«  There  seems  to  be  no 
reason  at  all  to  doubt,  that,  if,  for  the  purpose  of  protecting  the  revenue, 
any  thing  is  forbidden  to  be  done  under  a  penalty,  this  does  not  neces- 
sarily make  void  the  thing  done,  or  prevent  a  right  of  action  from  aris- 
ing out  of  it.  Thus,  if  dealing  in  tobacco  without  a  license,  as  in  e/o/m- 
ion  V.  M^idson,  11  East,  180,  is  prohibited  under  a  penalty,  this  will 
not  prevent  the  person  who  so  deals,  from  maintaining  an  action  for 
goods  sold  and  delivered  in  such  dealing,  although  the  unlicensed  dealer 
will  be  liable  to  the  statutory  penalty.  But,  how  would  it  have  been  if 
the  legislature  had  provided,  that,  besides  the  penalty,  all  dealing  of 
the  forbidden  kind  should  be  absolutely  void  7  It  is  clear,  that,  in  this 
case,  no  action  could  arise  from  such  void  dealing,  not  because  the  law 
forbade  the  transaction  for  revenue  purposes,  but  because  it  deprived 
the  transaction  of  all  legal  force  and  effect,  by  making  it  void ;  and, 
even  if  it  had  only  been  forbidden,  with  or  without  a  penalty,  provided 
the  prohibition  was  for  other  than  revenue  purposes,  no  action  could 
arise.  Where  there  was  no  provision  avoiding  the  transaction,  but  a 
prohibition  framed  to  protect  the  buyer,  an  action  was  held  not  to  lie, 
where  that  prohibition  was  broken :  Law  v.  ffocUon^  11  East,  300, 
2  Campb.  147.  So  it  was  held  that  no  action  was  maintainable  for 
printers'  work,  where  the  act(i)  requiring  the  printer's  name  to  be 
given,  had  not  been  complied  with, — not  following  a  direction,  being 
held  equivalent  to  disobeying  a  prohibition :  Bensley  v.  Bignold^  5  B. 
k  Aid.  335.  But  a  provision  making  void  the  transaction  is  quite  as 
clear  a  ground  of  nullity,  and  quite  as  strong  "^to  defeat  all  r^cooo 
legal  remedy,  as  any  such  prohibition.  Be  it  so  that  the  pro-  ^ 
vision  is  to  protect  the  revenue,  still,  if  it  operates  not  by  penalty,  nor 
yet  by  mere  prohibition,  but  declaring  void  what  is  prohibited,  surely 
this  is  as  immediate  and  direct  a  defeasance  of  all  legal  remedy  as  can 
he  conceived.  It  is  not,  as  in  Law  v.  Hodson^  a  consequence  drawn 
by  argument  from  the  statutory  enactment,  but  it  is  the  very  enactment 

(ff)  See  Walmdn/  y.  Mhott,  3  B.  &  C.  218,  5  P.  &  R.  62,  1  C.  &  P.  309;  Sltel  y.  Httdi^, 
1  C.  &  P.  574. 
(6)  39  G.  3,  0.  79,  i.  37. 
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itself;  it  stands  in  the  place  of  penalty;  it  is,  in  tmth,  the  penalty  de- 
nounced. The  wrong-doer,  the  person  breaking  the  law,  forfeits  lOOL, 
and  forfeits  also  the  validity  of  his  contract.  He  incurs  two  penalties, 
the  fine  and  the  nullity."  No  case  can  be  found,  nor  is  there  any  gene- 
ral principle,  by  which  the  mere  transgression  or  disregard  of  some  sub- 
sequent formality  vitiates  or  annuls  the  contract.  In  WethereU  v. 
Jones,  8  B.  &  Ad.  221,  Lord  Tbntsrdbk  says :  <«  Where  a  contract 
which  a  plaintiff  seeks  to  enforce,  is  expressly,  or  by  implication,  for- 
bidden by  the  statute  or  common  law,  no  court  will  lend  its  assistance 
to  give  it  effect :  and  there  are  numerous  cases  in  the  books  where  an 
action  on  the  contract  has  failed,  because  either  the  consideration  for 
the  promise,  or  the  act  to  be  done,  was  illegal,  as  being  against  tke 
express  provisions  of  the  law,  or  contrary  to  justice,  morality,  and  soand 
policy.  But,  when  the  consideration  and  the  matter  to  be  performed 
are  both  legal,  we  are  not  aware  that  a  plaintiff  has  ever  been  precluded 
from  recovering,  by  an  infringement  of  the  law  not  contemplated  by  the 
contract,  in  the  performance  of  something  to  be  done  on  his  part."  In 
Armstrong  v.  Lewis,  2  C.  &  M.  274,  4  M.  &  Scott,  1,  A.  and  B.  carried 
on  the  business  of  a  pawnbroker  in  partnership  under  a  deed :  the  busi- 
ness was  conducted  solely  by  A.,  and  his  name  alone  appeared  over  tbe 
^oo4-|  ^shop-door  and  upon  the  printed  tickets  and  duplicates  used  by 
-^  persons  in  that  trade,  and  the  license  contained  the  name  of  A. 
only ;  upon  a  bill  of  exceptions,  the  court  of  error  intimated  an  opinion, 
that,  although  the  parties  might  by  this  contract  have  rendered  them- 
selves liable  to  penalties  imposed  by  the  statute  39  &  40  G.  3,  c.  99, 
yet  that,  there  being  no  actual  agreement  for  an  infraction  of  the  law, 
the  contract  was  not  void.  [Wilde,  C.  J.  That  was  a  totally  different 
question.  It  was  there  contended  at  nisi  prius,  that  the  contract  was 
usurious — ^a  mere  colourable  contract  of  partnership.  It  was  also  in- 
sisted, that,  assuming  the  deed  to  constitute  a  partnership,  it  was  illegal 
and  void,  being  in  express  violation  of  the  statutes  regulating  the  trade 
of  pawnbrokers.  The  court,  however,  held  that  the  deed  was  not  void, 
but  that  a  legal  partnership  existed,  although  the  parties  might  hare 
incurred  penalties  by  carrying  on  the  trade  in  an  illegal  manner.  That 
decision  by  no  means  justifies  the  conclusion  you  seek  to  draw  from  it — 
that  Warner,  the  secret  partner,  might  recover  in  respect  of  contracts 
made  in  the  course  of  the  trade  so  illegally  carried  on.  Besides,  the 
Master  of  the  Rolls  was  not  satisfied  with  the  judgment.]  As  far  as  it 
goes,  it  is  a  distinct  decision  that  the  debt  was  a  subsisting  debt :  and 
that  the  non-observance  of  the  formalities  prescribed  by  the  statute,  in 
order  to  avoid  the  contract,  must  have  been  contemplated  at  the  time. 
[V.  WiLLTAMS,  J.  The  question  here  is,  whether  a  thing  done  in  viola- 
tion of  a  provision  enacted  for  the  protection  of  the  buyer,  can  form  a 
good  consideration  for  the  promise  laid.]  In  Fergusson  v.  Norman, 
5  N.  G  76»  6  Scott,  794,  it  was  held  that  a  pawnbroker  who,  in  taking 
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pledges,  omits  to  pursue  the  course  required  by  the  89  &  40  Qt,  8,  c.  99, 
B.  6,  acquires  no  property  in  the  pledges,  and  ^cannot  maintain  ruiOQn 
a  lien  on  them  against  the  assignees  of  a  pawner  who  afterwards  ^ 
becomes  bankrupt.  This  action  is  founded  upon  an  executed  consiJera- 
tion.  It  does  not  appear  from  this  record  with  requisite  certainty  that 
the  vendor  has  committed  any  offence :  for  any  thing  that  appears,  the 
carman  may  have  been  furnished  with  a  proper  ticket.  By  the  2d  seo- 
tion  of  the  5  &  6  W.  4,  c.  19,  masters  of  vessels  belonging  to  British 
fiubjects  are  prohibited  from  carrying  to  sea  on  any  voyage  any  seaman, 
without  first  signing  the  ship's  articles :  and  this  court,  in  Redmond  v. 
Smith,  7  M.  &  G.  457,  8  Scott,  N.  B.  250,  held  that  a  contract  of  in- 
surance upon  a  voyage  made  in  breach  of  these  regulations  was  not 
therefore  void.  Tindal,  C.  J.,  there  said :  <<  By  the  sixth  plea,  the 
defendants  seek  to  set  up  as  an  answer  to  the  action,  that  the  voyage  in 
respect  of  which  the  policy  declared  upon  was  made,  was  an  illegal 
voyage,  by  reason  of  the  non-compliance  with  the  directions  of  the  sta- 
tute 5  &  6  W.  4,  c.  19.  There  can  be  no  doubt  but  that  a  policy 
effected  on  a  ship  upon  the  prosecution  of  an  illegal  voyage,  is  void,  and 
cannot  be  enforced  in  a  court  of  law.  It  would  be  singular,  indeed,  if 
the  main  contract  should  be  void,  and  the  collateral  contract  valid.  It 
may,  therefore,  be  laid  down  as  a  general  rule,  that,  where  the  voyage 
itself  is  illegal,  an  insurance  for  the  voyage  is  also  illegal..  There  are 
many  cases  where  that  has  been  held  to  be  undoubted  law.  Thus,  in 
the  time  of  the  last  war,  policies  effected  on  vessels  sailing  in  contraven- 
tion of  the  convoy  acts,  88  6.  8,  c.  76,  and  43  G.  8,  c.  57,  were  held 
void.  So,  where  the  voyage  was  in  breach  of  the  navigation  act,  6  G. 
4,  c.  109,  or  of  the  acts  regulating  the  East  India  Company  or  the  South 
Sea  Company, — acts  which  had  in  view  the  general  policy  of  the  realm, 
and  the  security  and  '^'encouragement  of  navigation.  But  it  r4cqo^ 
appears  to  me  that  the  provisions  of  the  statute  5  &  6  W.  4,  c.  ^ 
19,  were  framed  for  a  collateral  purpose  only :  it  was  intended  to  give 
to  seamen  in  the  merchant-service  a  readier  mode  of  ascertaining  and 
enforcing  their  rights,  and  to  prevent  them  from  having  imposed  upon 
them  contracts  into  which  they  had  never  in  fact  entered."  And,  after 
referring  to  the  several  provisions  of  the  statute,  his  lordship  concludes 
— (<  The  non-compliance  with  these  directions  of  the  statute,  though  it 
may  furnish  good  ground  of  action  against  the  master,  does  not  render 
the  voyage  illegal."  [Wildb,  C.  J.  In  HiTiehley  v.  WalUm,  8  Taunt. 
131,  a  ship  sailed  from  the  Downs  for  Portsmouth  without  the  owners 
having  given  a  bond  conditioned  not  to  depart  without  convoy,  as  re- 
quired by  the  43  G.  8,  c.  57,  s.  5,  intending  either  to  join  convoy  at 
Portsmouth,  or  to  complete  her  crew,  hO  as  to  avail  herself  of  a  condi- 
ditional  license  she  had  obtained  for  sailing  without  convoy ;  and  it  was 
held  that  the  voyage  was  illegal.]  That  proceeded  upon  the  ground  of 
public  policy.     [Wilde,  C.  J.    In  Cannan  v.  Bryee^  8  B.  &  Aid.  179^ 
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Ihe  court  took  a  distinction  between  mere  fiscal  regulations  and  a  pro* 
hibition  of  the  contract.]  That  distinction  has  now  been  over-ruled. 
The  25th  and  26th  sections  of  the  excise  license  act,  6  G.  4,  c.  81, — 
which  subject  to  penalties  any  manufacturer  of,  or  dealer  in,  or 
seller  of,  tobacco,  who  shall  not  have  his  name  painted  on  his  en- 
tered premises  in  manner  therein  mentioned,  or  who  shall  manufac- 
ture, deal  in,  retail,  or  sell  tobacco  without  taking  out  the  license  re- 
quired for  that  purpose, — were  held,  in  Smith  v.  Mawhood,  14  M.  k 
W.  452,  not  to  avoid  a  contract  of  sale  of  tobacco  made  by  a  manufac- 
turer or  dealer  who  has  not  complied  with  the  requisites  of  these  wo- 
tions ;  their  effect  being  merely  to  impose  a  penalty  on  the  offending 
*^971  *P*^*y  ^^^  *^®  benefit  of  the  revenue.  « I  think,"  says  Parke, 
^  B.,  in  that  case,  <<  the  object  of  the  legislature  was  not  to  pro* 
hibit  a  contract  of  sale  by  dealers  who  have  not  taken  out  a  license  pur- 
suant to  the  act  of  parliament.  If  it  was,  they  certainly  could  not  re- 
cover, although  the  prohibition  were  merely  for  the  purpose  of  revenue. 
But,  looking  at  the  act  of  parliament,  I  think  its  object  was,  not  to 
vitiate  the  contract  itself,  but  only  to  impose  a  penalty  on  the  party 
offending,  for  the  purpose  of  the  revenue.  The  plaintiffs,  therefore, 
would  be  entitled  to  recover  upon  this  contract,  according  to  the  prin- 
ciple laid  down  in  Johnson  v.  Hudson.*'  And  Alderson,  B.,  said: 
«( The  question  is,  does  the  legislature  mean  to  prohibit  the  act  done  or 
not  ?  If  it  does,  whether  it  be  for  the  purposes  of  revenue  or  otherwise, 
then  the  doing  of  the  act  is  a  breach  of  the  law,  and  no  right  of  action 
can  arise  out  of  it.  But  here  the  legislature  has  merely  said,  that, 
where  a  party  carries  on  the  trade  or  business  of  a  dealer  in  or  seller 
of  tobacco,  he  shall  be  liable  to  a  certain  penalty,  if  the  house  in  which 
he  carries  on  the  business  shall  not  have  his  name,  &c.,  painted  on  it, 
in  letters  perfectly  visible  and  legible,  and  at  least  an  inch  long,  and  so 
forth.  He  is  liable  to  the  penalty,  therefore,  by  carrying  on  the  trade 
in  a  house  in  which  these  requisites  are  not  complied  with :  and  there  is 
no  addition  to  his  criminality,  if  he  makes  fifty  contracts  for  the  sale  of 
tobacco  in  such  a  house.  It  seems  to  me,  therefore,  that  there  is  nothing 
in  the  act  of  parliament  to  prohibit  every  act  of  sale,  but  that  its  only 
effect  is  to  impose  a  penalty,  for  the  purpose  of  the  revenue,  on  the  car- 
rying on  of  the  trade  without  complying  with  its  requisites."  In  Law 
V.  Sodsony  it  was  held,  that  the  statute  17  G.  8,  c.  42, — which  requires 

*^»A1  ^^^^'^^  ^^^  ^^^  ^^  ^®  ^^  certain  dimensions,  and  '*'gives  a  penalty 
^  for  the  breach  of  that  regulation, — ^being  passed  to  protect  the 
buyer  against  the  fraud  of  the  seller,  if  bricks  be  sold  and  delivered 
under  the  statutable  size,  unknown  to  the  buyer,  the  seller  cannot  reco- 
ver the  value  of  them.  Baylby,  J.,  there  says :  « The  policy  of  the 
act  was,  to  protect  the  buyer  against  the  fraud  of  the  seller,  and  thi# 
can  only  be  done  by  holding  that  the  latter  shall  not  recover  the  vala& 
of  such  bricks  so  sold."    In  Foster  v.  Taylor^  6  B.  &  Ad.  877,  8  N.  A 
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M.  241y  which  was  an  action  upon  a  contract  for  the  sale  of  a  qnantitj 
of  butter,  which  was  resisted  on  the  ground  that  the  butter  was  contained 
in  casks  as  to  which  the  statutory  regulations  had  not  been  observed, — 
LiTTLEDALS,  J.,  who,  in  delivering  the  judgment,  entered  into  a  most 
elaborate  consideration  of  this  question,  after  referring  to  Bartlett  v. 
VineVy  Garth.  252,  Skinn.  822 ;  Law  v.  Hodson^  Ty%on  v.  Thomas^ 
M^Clel.  k  Y.  119,  and  Little  v.  Poole,  9  B.  &  C.  192,  says :  "  There 
are  several  other  cases  where  acts  of  parliament  have  been  infringed  in 
other  respects.  In  one— of  Langton  v.  Hughegj  1  M.  &  S.  593, — the 
plaintiffs  were  druggists,  and  they  sold  drugs  to  the  defendants,  who 
were  brewers,  knowing  that  they  were  to  be  used  in  the  brewing  of  beer, 
which  was  contrary  to  the  provisions  of  an  act  of  parliament;  and  Lord 
Ellenborough  there  states  that  it  may  be  taken  as  a  received  rule  of 
law,  that  what  is  done  in  contravention  of  the  provisions  of  an  act  of 
parliament,  cannot  be  made  the  subject-matter  of  an  action.  There  are 
other  cases,  where  contracts  have  been  made  on  the  Lord's  day,  which 
arc  within  the  statute  29  Gar.  2,  c.  7 ;  others  arising  out  of  transactions 
connected  with  smuggling;  other  cases  arising  out  of  transactions  where 
the  name  of  the  printer  has  not  been  inserted  in  the  document  published; 
others  arising  out  of  contracts  relating  to  '''unlicensed  places  of  r^cooq 
public  exhibition  or  resort,  which  are  carried  on  in  a  manner  ^ 
not  authorized  by  law ;  others  arising  out  of  disabilities  in  attorneys 
and  apothecaries  not  having  the  proper  certificates  to  practice ;  others 
out  of  illegal  insurances ; — the  names  of  which  several  cases  need  not  be 
enumerated :  and  the  general  principle  is  laid  down,  that,  where  the 
provisions  of  an  act  of  parliament  have  been  infringed,  no  contract  can 
be  supported  arising  out  of  it."  The  entire  judgment  there  proceeds 
upon  the  illegality  of  the  contract :  the  plaintiff  must  have  known  that 
he  was  delivering  the  butter  in  illegal  casks.  [V.  Williams,  J.  Sup- 
pose the  coals  here  were  to  be  delivered  upon  an  executory  contract, 
would  not  the  law  imply  a  delivery  according  to  the  statute  ?]  Probably 
it  would.  [WiLDB,  C.  J.  Little  v.  Poole  is  rather  a  strong  authority 
against  you.  The  47  O.  8,  c.  68,— ^a  statute  passed  for  the  same  object 
as  the  statute  now  under  consideration, — recited  that  the  several  acts 
then  in  force  for  regulating  the  vend  and  delivery  of  coals,  had  been 
found  insufiScient  to  prevent  the  commission  of  frauds  in  the  vend  and 
delivery  of  such  coals,  and  that  it  would  tend  greatly  to  facilitate  the 
execution  of  the  purposes  intended  by  the  said  acts,  if  the  same  were 
repealed,  and  further  and  better  provisions  made  for  those  purposes; 
and  then,  by  s.  113,  enacted  that  the  vendor  of  coals  sold  and  sent  as 
and  for  wharf-measure,  from  any  ship,  &c.,  or  from  any  wharf,  &c.,  and 
to  be  delivered  to  the  purchaser  thereof  from  any  cart,  &c.,  should  de- 
liver a  printed  ticket,  and  the  carman  or  driver  should  deliver  the  same 
to  the  purchaser,  or  his  servants,  before  any  part  of  the  coals  should  be 
delivered  therefrom :  it  then  gave  the  form  of  the  vender's  ticket,  which 
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vas  required  to  contain  the  number  of  sacks,  the  name  of  the  ooala  sent, 
^nq/>i  &C.9  the  *name  of  the  vender,  and  the  name  of  the  labouring 
^  meter ;  and  it  subjected  any  vender  of  coals  who  should  omit 
to  deliver  such  ticket,  to  a  penalty  of  202.  The  court  held,  upon  the 
authority  of  Law  v.  JSodson,  that  the  act  made  it  imperative  on  the 
vender  of  coals  to  deliver  a  vender's  ticket  signed  by  the  meter ;  and 
that,  the  act  having  been  passed  to  protect  the  buyer  against  the  frauds 
of  the  seller,  a  vender  of  coals  who  had  delivered  a  vender's  ticket  to 
the  purchaser,  which  was  not  signed  by  the  meter,  could  not  recover  tAs 
price  of  the  coaUfroni  such  purchaser,"]  That  case  is  virtually  over- 
ruled by  Wetherell  v.  Jones :  the  judges  evidently  abstained  from  ad- 
verting to  it  in  the  last-mentioned  case,  because  it  was  so  unsatisfactory. 
Besides,  there  was  an  act  of  commission — ^a  fraud  intentionally  perpe- 
trated by  the  vender,  in  giving  a  false  description  of  the  coals.  [Cress- 
well,  J.  The  decision  proceeds  on  the  ground  of  the  non-delivery  of 
the  ticket.]  The  protection  of  the  purchaser  under  the  47  G.  3,  c.  68, 
was  much  greater  than  that  afforded  by  the  1  &  2  Vict.  c.  ci.  The 
ticket  was  formerly  required  to  be  signed  both  by  the  vender  and  the 
meter.  [Wilde,  G.  J.  The  ticket  remains  the  same;  the  weighing- 
machine  is  merely  substituted  for  the  meter.  The  real  question  is, 
whether  an  implied  promise  can  arise  out  of  a  delivery  that  subjects  the 
vender  to  a  penalty.]  It  must  be  conceded  that  no  case  can  be  found 
affirming  that  proposition. 

The  3d  section  of  the  act  does  not  require  a  ticket  upon  a  sale  of 
coals  in  quantity  exceeding  a  quarter  of  a  ton,  but  merely  when  a  quan- 
tity exceeding  that  weight  is  delivered  by  any  cart,  wagon,  or  other  car- 
riage. No  ticket,  therefore,  is  necessary  if  the  coals  are  delivered  at  dif- 
ferent times  in  quantities  less  than  a  quarter  of  a  ton.  And  here,  the 
plea  does  not  allege  a  delivery  of  a  quarter  of  a  ton  at  any  one  time, 
but  only  that  each  of  the  quantities  of  coals  delivered  exceeded  in  weight 

*^Q11  *^^01^^*9  ^^d  ^^^^  ®^^  of  ^^^  B^d  quantities  were  respectively 
^  so  delivered  by  and  in  diverSy  to  ufit^  two  carts,  and  two  wagons. 
[Gresswell,  J.  The  plea  sufficiently  alleges  that  each  delivery  was  of 
a  quantity  exceeding  5601b8.] 

There  is  nothing  in  the  plea  to  show  that  the  coals  were  unloaded  by 
the  vender  or  his  agent  or  servant ;  for  any  thing  that  appears,  the 
coals  may  have  been  taken  from  the  carts  by  the  vendee,  or  even  by  a 
stranger,  before  the  carman  could  deliver  the  ticket.  [Wilde,  G.  J. 
The  breach  is  alleged  in  the  very  words  of  the  statute.]  That  is  not 
in  all  cases  sufficient :  Fletcher  v.  Catthrop,  6  Q.  B.  880. 

The  plea  points  to  divers  sales  at  divers  times  and  in  divers  quan- 
tities :  it  alleges  <<that  the  plaintiffs,  so  being  the  seUers  of  the  said 
quantities  of  the  said  coals,  did  not  deliver  or  cause  to  be  delivered,  to 
the  defendant,  he  the  defendant  being  the  purchaser  of  eadi  and  every 
of  the  said  quantities  of  coals,  or  to  his,  the  defendant's  agent  or  agents^ 
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?r  servant  or  seryants,  immediately  on  the  arrival  of  the  said  carts  and 
wagons  in  which  each  of  such  quantities  were  respectively  sent,  and 
before  any  of  such  quantities  of  coals  were  unloaded^  a  paper  or  ticket 
with  each  of  the  said  quantities  of  coals,  or  with  any  or  either  of  them, 
according  to  the  form,"  &c.  If  the  plea  means  (<any''  of  «<  each"  of 
such  quantities,  it  is  good ;  if  any  one  of  the  whole  quantities,  it  is  bad : 
and  the  equivocal  expression  being  pointed  out  as  cause  of  special  de- 
murrer, the  objection  must  prevail.  Consistently  with  the  language  used, 
though  there  may  have  been  an  omission  to  deliver  a  ticket  at  the  com- 
mencement of  the  delivery,  the  statute  may  have  been  duly  complied 
with  afterwards.  [Gresswbll,  J.  The  plea  would  have  been  r^cooQ 
^unexceptionable  if  it  had  alleged  that  the  plaintiffs  had  neglect-  ^ 
ed  to  deliver  a  ticket  «  before  any  of  such  quantities  of  coals  respectively 
were  unloaded."  The  question  is  whether  that  is  not  sufficiently  so 
stated.  The  words  are — <«  immediately  on  the  arrival  of  the  said  carts 
and  wagons  in  which  each  of  such  quantities  were  respectively  sent,  and 
before  any  of  such  quantities  of  coals  were  unloaded."]  <<  Any  of  such 
quantities"  clearly  means  the  whole. 

The  plea  alleges  that  the  plaintiffs  omitted  to  deliver  or  cause  to  be 
delivered  a  ticket  ^^  signed  by  the  plaintiffs**'  This  the  statute  does 
not  require.  [Goltman,  J.  The  8d  section  requires  the  ticket  to 
be  in  the  form  given  in  schedule  A. ;  and  schedule  A.  requires  a  signa- 
ture by  the  seller,  and  also  by  the  carman.]  (a)  A  signature  by  one  of 
a  firm  would  suffice ;  Smith  and  Jago  v.  Brotvn^  1  C.  &  J.  542,  or  a 
signature  by  an  agent,  the  words  of  the  act  not  expressly  excluding  that 
mode  of  signature,  as  in  Miles  v.  Bought  3  Q.  B.  845.  The  statute  of 
frauds,  29  Gar.  2,  c.  8,  expressly  requires  the  memorandum  to  be  signed 
by  the  party  to  be  charged  thereby.(i)  So,  the  3  Jac.  1,  c.  7,  s.  11, 
as  to  attorneys'  bills,  requires  them  to  be  <<  subscribed  with  their  hands 
and  names ;"  and  the  language  of  the  2  G.  2,  c.  22,  s.  23,  is,  <<  sub- 
scribed with  the  proper  hand  of  such  attorney  or  solicitor  respectively." 
[Wilds,  C.  J.  Suppose  issue  were  taken  on  the  allegation  of  signature, 
what  would  be  the  result?  No  more  than  this — ^that  the  signature 
most  be  shown  to  be  such  as  would  satisfy  the  statute,  whatever  that 
might  be.] 

^The  plea  negatives  that  the  defendant  was  a  dealer  in  coals  r^rooq 
«  at  the  times  of  the  said  sales  and  of  the  said  deliveries  of  the  '- 
said  coals  to  him  as  aforesaid."  It  is  consistent  with  this  that  he  was  a 
dealer,  and  so  no  ticket  necessary,  at  the  time  of  all  the  sales  and  deli- 
veries except  one.  The  negation  is  too  large.  [Goltmak,  J.  Is  this 
pointed  out  as  ground  of  special  demurrer  ?]    It  is  not  necessary  that  it 

(a)  Suppose  the  Tender  or  the  oarman  to  be  unable,  from  physical  or  other  causes,  to  affix 
is  signanire.    Vide  Hydi  y.  Johuon,  2  N.  C.  776,  3  Scott,  289. 
(6)  Or,  under  the  4th  and  17th  sections,  by  his  agent  lawfully  authorized ;  or,  under  the  3d 
faction,  by  an  agent  appointed  in  tmtmg. 
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Bhould  be :  Snell  v.  Snell,  4  B.  &  C.  741, 7  D.  &  R.  249.  [V.  Williams,  J. 
In  Wood  V.  Peyton,  13  M.  &  W.  80,  to  an  action  against  the  maker  of  two 
promissory  notes,  the  defendant  pleaded,  that  the  said  promissory  notes  and 
each  of  th^m  were  and  was  obtained  from  the  defendant  by  the  plaintiflTs 
fraud :  the  plaintiff  replied  that  the  said  promissory  notes  were  not  ob* 
tained  by  fraud,  modo  et  formd :  and  it  was  held,  on  special  demurrer, 
that  the  replication  was  good,  and  did  not  tender  too  large  a  tfaverse. 
Pollock,  C.  B.,  says :  <<  The  defendant  must  be  understood  to  mean 
that  which  he  ought  to  mean.(a)  Then,  if  the  plea  be  distributiTe,  when 
pleaded  as  to  both  counts,  the  replication  is  distributive  also ;  for,  it  is 
plain  that  the  plaintiff  means  to  follow  the  defendant  in  his  pleading. 
The  effect  is  the  same  as  if  the  replication  had  contained  the  word  <  re- 
spectively.' "  Wilde,  C.  J.  The  language  of  the  plea  must,  if  possi- 
ble, be  taken  in  such  a  sense  as  will  support  it.]  That  is,  where  the 
plaintiff  pleads  over.    [Wilde,  C.  J.     Or  does  not  demur.] 

Bowling,  Serjt.,  contrd.  The  plea  is  good  in  substance  and  in  form. 
Although  the  breach  of  mere  revenue  regulations  tending  to  insure  the 
*QQj.l  ^^^  payment  *of  duties  imposed  upon  the  manufacture  of  an  ex- 
^  cisable  article,  does  not  render  the  trade  itself  illegal,  so  as  to 
incapacitate  the  manufacturer  from  recovering  the  price  of  such  article, 
or  from  suing  upon  a  guaranty  given  for  the  due  payment  thereof;  yet 
it  is  clear,  from  all  the  authorities,  that,  wherever  a  statute  imposes  a 
penalty  for  the  non-compliance  with  a  condition  precedent,  a  prohibition 
is  implied,  and  no  contract  upon  which  such  prohibition  attaches  can  be 
enforced  in  a  court  of  law.  Thus,  in  Tyson  v.  Thomas,  M'Clel.  &  Y. 
119,  it  was  held  that  no  action  would  lie  for  the  breach  of  a  contract  for 
the  sale  of  com  by  the  hobbett,  being  in  contravention  of  the  provisions 
of  the  22  Car.  2,  c,  8,  s.  2.(6)  And  Parke,  B.,  in  delivering  the  judg- 
ment of  the  Court  of  Exchequer,  in  Cope  v.  Rowlands,  2  M.  &  W.  157, 
says :  "  It  is  perfectly  settled,  that,  where  the  contract  which  the  plain- 
tiff seeks  to  enforce,  be  it  express  or  implied,  is,  expressly  or  by  impli- 
cation, forbidden  by  the  common  or  statute  law,  no  court  will  lend  its 
assistance  to  give  it  effect.  It  is  equally  clear  that  a  contract  is  void  if 
prohibited  by  a  statute,  though  the  statute  inflicts  a  penalty  only,  be- 
cause such  a  penalty  implies  a  prohibition :  per  Lord  Holt,  Barthtt  v. 
Viner,  Carth.  262,  Skinn.  822.  And  it  may  be  safely  laid  down,  not- 
withstanding some  dicta  apparently  to  the  contrary,  that,  if  the  contract 
be  rendered  illegal,  it  can  make  no  difference,  in  point  of  law,  whether 
the  statute  which  makes  it  so  has  in  view  the  protection  of  the  revenue, 
or  any  other  object.  The  only  question  is,  whether  the  statute  meant 
to  prohibit  the  contract^  [Wilde,  C.  J.  The  inclination  of  the  court, 
as  at  present  advised,  is,  that  the  omission  to  deliver  a  ticket  precludes 

(a)  Vide  Hobnn  v.  Middleton,  6  B.  &  C.  295,  9  D.  &  R.  249  j  Branddo  v.  Bonutt,  1  K.  k 
G.  926,  2  Scott,  N.  R.  96 ;  Sttad  v.  Payer,  1  C.  B.  787. 
(6)  And  see  WatU  v.  Friend,  10  B.  &  C.  446. 
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the  plaintiffs  from  recovering  the  price  of  the  coals.  But,  con-  r^sqnr 
sidering  the  diversity  of  dicta  and  ^decisions  upon  the  subject, —  '- 
and  particulariy  that  of  Lord  Tentbrden,  in  Wetherell  v.  Jones^ — we 
will  not  pronounce  any  judgment  without  taking  an  opportunity  to  look 
into  the  cases  more  carefully.  If  we  should  entertain  any  doubt,  we 
will  hear  you  again  upon  the  main  point.  At  present  you  may  confine 
your  attention  to  the  formal  objections.] 

The  plea  sufficiently  alleges  the  non-delivery  of  a  ticket  previously  to 
the  unloading  of  ant/  of  the  coals.  All  ambiguity  arising  from  the 
word  "respectively"  being  found  in  the  wrong  place,  is  removed  by  the 
sabsequent  words,  "or  with  any  or  either  of  them." 

The  plea  negatives  the  delivery  of  a  ticket,  signed  by  the  plaintiffs, 
according  to  the  form  and  effect  of  the  statute.  That  means,  without 
such  signature  as  is  required  by  the  3d  section  and  the  schedule  to- 
gether.    What  that  is,  is  matter  of  evidence,  to  be  proved  at  the  trial. 

Reading  it  according  to  the  ordinary  sense  of  the  language  used,  the 
plea  negatives  the  defendant  being  a  dealer  in  coals  at  the  several  times 
of  the  sales  and  deliveries.  [V.  Williams,  J,,  referred  to  Tates  v. 
Tearlcy  6  Q.  B.  282.  There,  a  declaration  in  case  alleged,  in  all  the 
counts,  that  the  plaintiff  held  a  messuage  and  premises,  with  the  appur- 
tenances, as  tenant  thereof  to  the  defendant,  at  a  rent  therefore  paya- 
ble by  the  plaintiff  to  the  defendant ;  and  it  complained,  in  the  first 
count,  that  the  defendant  took  the  plaintiff's  goods  as  and  for  a  distress 
for  alleged  arrears  of  the  said  rent,  whereas  no  rent  was  due ;  in  the 
second  count,  of  an  excessive  distress  for  arrears  of  rent  claimed  to  be 
due  for  the  said  tenements ;  in  the  third  count,  of  an  irregular  sale  of 
goods  seized  as  a  distress  for  alleged  arrears  of  the  said  rent.  The  de- 
fendant, as  to  all  the  counts,  traversed  ♦the  holding,  modo  et  r^joq/* 
formd :  and  it  was  held  that  the  traverse  was  not  too  large,  as  '- 
putting  in  issue  the  tenancy  of  all  the  premises  mentioned  in  the  several 
counts.] 

Unthank,  in  reply.  The  objection  that  the  non-delivery  of  a  ticket 
previously  to  the  unloading  is  not  sufficiently  alleged,  being  pointed  out 
as  cause  of  special  demurrer,  the  defect  cannot  be  aided  by  the  interpo- 
lation of  the  words  "respectively"  or  "any."  With  regard  to  the  case 
of  Wood  V.  Peyton^  it  is  to  be  observed  that  there  is  a  material  distinc- 
tion between  a  traverse  and  a  plea.  In  Carvick  v.  Blagrave,  1  B.  &  B. 
531,  4  J.  B.  Moore,  803,  in  covenant  by  the  assignee  of  the  lessor 
against  the  lessee,  for  rent  arrear,  an  allegation  that  the  lessor  was 
possessed  for  the  remainder  of  a  term  of  twenty-two  years,  commencing 
on,  &c.,  was  held  to  be  material  and  traversable.  , 

Our.  adv.  vuU. 

WiLDB,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  the  plaintiffs  have  declared  in  indebitatus  assumpsit  for 
goods  sold  and  delivered,  to  which  declaration  the  defendant  has  pleaded, 

VOL.  rv.  88  Y  2 
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in  substance,  that  the  goods  mentioned  in  the  declaration  were  cerUia 
quantities  of  coals  sold  and  delivered  by  the  plaintiffs  to  the  defendant 
on  divers  days  and  times,  and  that  the  said  quantities  of  coals  were  re- 
spectively so  delivered  in  quantities  exceeding  in  weight  SGOlbs.  each, 
and  that  each  of  the  same  quantities  was  respectively  so  delivered  within 
the  city  of  London  in  divers,  to  wit,  two  carts  and  two  wagons,  and  that 
the  plaintiffs,  being  such  sellers,  did  not  deliver,  or  cause  to  be  delivered, 
^oq^-}  ^^  ^^^  defendant,  or  any  one  on  his  behalf,  immediately  *on  the 
^  arrival  of  the  said  carts  and  wagons,  and  before  any  such  qoan- 
tities  of  coals  were  unloaded,  a  ticket,  according  to  the  form  of  the  sta- 
tute of  1  &  2  Vict.  c.  ci.,  signed  by  the  plaintiffs,  as  required  by  the  said 
statute,  and  that  the  defendant,  at  the  time  of  such  delivery,  was  not  a 
seller  of,  or  dealer  in,  coals,  nor  did  the  defendant  purchase  the  same  at 
the  coal-market. 

To  this  plea,  the  plaintiffs  specially  demurred,  and  assigned  several 
special  causes  of  demurrer,  which  will  be  presently  more  particnlarlj 
adverted  to. 

The  main  and  general  question  which  arises  upon  this  demurrer,  is, 
whether  the  plaintiffs  are  precluded  from  recovering  the  price  of  the 
coals  delivered  by  them  to  the  defendant,  by  reason  of  their  having 
omitted,  previous  to  such  delivery  of  coals,  to  deliver  to  the  defendant, 
or  some  one  on  his  behalf,  a  ticket  referred  to  in  the  statute,  stating  the 
quantity  and  description  of  the  coals  about  to  be  delivered :  and  thid 
question  depends  upon  the  construction  and  effect  of  such  statute. 

This  declaration  is  not  framed  upon  a  special  contract,  but  upon  the 
promise  implied  by  law  from  the  sale  and  delivery  of  the  coals;  and 
the  question  therefore  is,  whether,  regard  being  had  to  the  statute 
referred  to,  and  to  the  omission  to  deliver  a  ticket  in  the  form  mentioned 
therein,  the  law  will  imply  a  promise  to  pay  for  the  coah  so  delivered. 

The  statutes  which  have  given  rise  to  the  question  of  the  right  to 
recover  the  price  of  goods  by  sellers  or  venders  who  have  not  complied 
with  the  terms  of  such  statutes,  are  of  two  classes, — the  one  class  of 
statutes  having  for  their  object  the  raising  and  protection  of  the  reve- 
nue,— the  other  class  of  statutes  being  directed  either  to  the  protection 
of  buyers  and  consumers,  or  to  some  object  of  public  policy.  The 
present  case  arises  upon  a  statute  included  in  the  latter  class. 
*^QRi  ^^®  statute  which  governs  the  present  ease  is  the  *1  4  2 
-^  Vict.  c.  ci.,  intituled  "An  act  to  continue  for  seven  years  an 
act  1  &  2  W.  4,  c.  Ixxvi.,  for  regulating  the  vend  and  delivery  of  coab 
in  London  and  Westminster,  and  in  certain  parts  of  the  adjacent  coun- 
ties,"— continued  by  the  8  &  9  Vict.  c.  ci.  There  had  been  wme 
previous  statutes  passed  relating  to  the  same  subject  for  limited  periods, 
one  of  which  statutes  was  the  47  G.  3,  c.  Ixviii.  These  statutes  had 
somewhat  varied  from  each  other  in  regard  to  the  means  by  which  the 
same  general  object  was  sought  to  be  attained ;  but  the  le^  effect  of 
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an  omission  to  comply  with  the  regulations  prescribed  in  them  respec- 
tirely,  mnst  be  the  same. 

It  is  obvious,  from  the  contents  of  the  statute,  that  its  provisions  are 
directed  to  the  purpose  before  mentioned,  viz.  to  secure  the  purchasers 
of  coals  from  fraud  in  respect  of  quantity  and  quality  of  the  coals ;  and 
that  the  delivery  of  the  ticket  is  required  as  a  part  of  the  means  fot 
the  attainment  of  that  object :  and  that  such  was  the  object  of  the 
statute,  was  determined  in  the  case  of  Little  v.  Poole^  9  B.  &  C.  192. 

The  class  of  statutes  enacted  simply  for  the  security  of  the  revenue, 
do  not  apply  to  the  present  case ;  and  various  determinations  which 
are  contained  in  the  books  upon  the  construction  of  those  statutes,  and 
the  effect  of  a  non-compliance  with  their  enactments  by  the  seller  of 
goods,  rest  upon  principles  not  applicable  to  the  present  case ;  and 
therefore  it  will  not  be  necessary  particularly  to  advert  to  them. 

The  decisions  of  cases  which  have  arisen  upon  the  class  of  statutes 
which  embrace  the  present  case,  all  recognise  the  same  general  principle, 
and  are  consistent  in  the  application  of  it.  The  case  of  Little  v.  PooUj 
before  mentioned,  was  an  action  for  the  price  of  a  quantity  of  coals 
which  had  been  sold  and  delivered  by  '*'the  plaintiff  to  the  ri^oQ^a 
defendant ;  and  it  was  contended  that  the  plaintiff  was  not  ^ 
entitled  to  recover,  because  a  ticket  had  not  been  delivered  with  the 
coals,  as  required  by  the  then  existing  statute,  47  G.  3,  c.  Ixviii.  s.  IIS. 
Two  tickets  were  required,  under  that  statute,  to  be  delivered ;  and 
the  objection  was,  that  one  of  those  tickets,  called  the  vender's  ticket, 
had  not  been  signed  by  the  meter,  nor  had  his  name  been  inserted 
therein.  Upon  the  argument, — ^a  rule  nisi  having  been  obtained  in  that 
case  to  enter  a  nonsuit, — the  various  cases  of  Law  v.  Hodson^  11  East, 
300,  Bernley  v.  Bignold,  5  B.  &  Aid.  335,  Langton  v.  JSugheSy  1  M.  & 
S.  593,  and  Cannan  v.  Bryce^  3  B.  &  Aid.  179,  were  cited  and  con- 
sidered ;  and  Lord  Tenderden,  in  giving  judgment,  said :  <«  The  regula- 
tions prescribed  by  this  act  of  parliament  appear  to  be  intended  to  prevent 
fraud  in  the  vend  and  delivery  of  coals  ;  and  that,  for  that  purpose,  it 
was  required  that  the  .ticket  should  be  signed  by  the  coal-meter ;  and 
that,  as  the  ticket  was  not  signed  as  required  for  that  purpose,  the 
plaintiff,  the  seller  of  the  coals,  was  not  entitled  to  recover."  Batley,  J., 
said  ^^the  case  fell  within  the  principle  of  Law  v.  HodsoUj  in  which 
case  the  court  held,  that,  the  policy  of  the  act  being  to  protect  the 
buyer  against  the  seller,  it  would  be  best  effected  by  holding  that 
the  vender  could  not  recover  the  value  of  the  bricks  which  had  been 
delivered,  such  bricks  having  been  less  than  the  statutable  size  ;  and 
that  the  object  of  the  legislature  in  the  statute  then  in  question,  of  the 
47  G.  3,  c.  Ixviii.,  would  also  be  best  effected  by  holding  that  a  seller 
of  coals  could  not  recover  the  value  of  them,  where  he  had  omitted  to 
deliver  a  ticket  pursuant  to  the  statute."  Littlbdale,  J.,  and  Parke,  J., 
arecognised  the  same  principle,  and  a  nonsuit  was  accordingly  entered* 
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^^^^v.  That  case  appears  to  the  court  to  have  been  correctly  He- 
-^  cided,  and  to  be  directly  in  point  to  the  present,  and  that  it 
must  govern  the  decision  of  it.  The  statute  of  1  &  2  Vict.  c.  ci.,  con- 
tinued by  the  8  &  9  Vict.  c.  ci.,  has  precisely  the  same  object  in  riew 
as  the  47  G.  3,  c.  68,  and  seeks  to  effect  it  by  similar  means,  name!;. 
by  requiring  the  seller  to  deliver  to  the  buyer  a  ticket  in  a  prescribed 
form. 

The  judgment  in  Little  v.  Poole  is  consistent  with  the  cases  of 
Ben%ley  v.  Bignold^  Forster  v.  Taylor^  5  B.  &  Ad.  887,  Marchant  v. 
Uvans,  2  J.  B.  Moore,  14,  Rex  v.  The  Inhabitants  of  Gravesend,  3B. 
&  Ad.  240,  Cope  v.  Rowlands^  2  M.  &  W.  149,  and,  we  believe,  ere^ 
other  case  in  the  books  depending  upon  this  class  of  statutes. 

We  are,  therefore,  of  opinion  that  the  plea  in  this  case,  if  well  pleaded, 
furnishes  a  legal  answer  to  the  declaration,  and  that  the  judgment  of 
the  court  must  be  for  the  defendant. 

It  remains  to  be  considered  whether  the  defendant  has  well  pleaded 
this  matter  of  defence.  Various  objections  of  form  were  taken  by  the 
special  demurrer,  but  all  save  one  were  disposed  of  during  the  argament. 
The  objection  that  remained  for  consideration  was,  that  the  plea  did  not 
distinctly  aver  an  omission  by  the  plaintiffs  to  deliver  a  ticket  before 
the  unloading  of  each  quantity  of  coals  exceeding  5601bs.,  but  morelj 
negatived  the  delivery  of  a  ticket  before  the  unloading  of  any  of  the 
whole  quantities, — ^which,  it  is  said,  is  consistent  with  an  omission  to 
deliver  a  ticket  before  the  unloading  of  the  first  quantity,  and  a  due 
4leiivery  of  a  ticket  upon  the  unloading  of  each  subsequent  quantity. 
W'e  think,  however,  it  is  averred  with  sufficient  distinctness,  that  there 
was  an  omission  to  deliver  a  ticket  upon  each  occasion.  The  terms  of 
the  special  demurrer,  as  far  as  regards  this  point,  are  as  follow:— 
^ifSM  *"  *^*^  ^^^  plea  is  pleaded  to  the  whole  of  the  first  couBt 
^  of  the  declaration,  which  is  admitted  by  the  plea  to  be  found- 
ed .  upon  several  distinct  sales  and  several  distinct  deliveries  of  coal^^ 
at  several  distinct  times,  and  yet  the  defendant,  in  and  by  the  said 
plea,  pretends  that  the  whole  of  the  said  sales  and  deliveries  are  ill^l 
and  void,  because  the  plaintiffs  did  not,  immediately  on  the  arrival  of 
the  said  carts  and  wagons,  and  before  any  of  the  said  quantities  of 
coals  were  unloaded,  deliver  to  the  defendant  a  paper  or  ticket  according 
to  the  form  in  the  schedule  to  the  said  act  annexed ;  and  the  defendant 
thereby  seeks  to  avoid  all  the  sales  and  deliveries  of  the  said  coals,  and 
all  the  contracts  which  the  plaintiffs  have  declared  in  the  first  count, 
because  they  did  not  comply  with  the  enactment  of  the  statute,  upon 
the  first  delivery  of  the  said  coals,  and  it  is  consistent  with  the  said  plea. 
that  the  plaintiffs,  on  the  second  and  everj  subsequent  occasion,  did 
deliver  a  paper  and  ticket  as  required  bj  the  statute ;  and  that  the 
plea,  being  bad  in  part,  is  bad  altogether."  Such  being  the  form  of 
the  special  demurrer,  let  us  see  how  it  applies  itself  to  the  language  of 
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ihe  plea,  which  states  « that  each  of  the  said  quantities  of  coals  so  de- 
livered by  the  plaintiffs  to  the  defendant  as  aforesaid,  on  the  days  and 
times  aforesaid,  at  the  respective  times  of  the  sales  and  of  the  said  de- 
liveries thereof  to  the  defendant  as  aforesaid,  respectively  exceeded  in 
weight  5601b8.,  and  that  each  of  the  said  quantities  of  coals  was  respec- 
tively so  delivered  as  aforesaid  by  the  plaintiffs  to  the  defendant  within 
the  city  of  London,  by  and  in  divers,  to  wit,  two  carts  and  two  wagons ; 
that  the  plaintiffs  were  the  sellers  of  each  and  every  of  the  said  quan- 
tities of  the  said  coals  so  sold  and  delivered  to  the  defendant  as  afore- 
said ;  and  that  the  plaintiffs,  so  being  the  sellers  of  the  said  quantities 
of  the  said  coals,  did  not  deliver  or  cause  to  be  delivered  to  the  defend- 
ant *(he  the  defendant  being  the  purchaser  of  each  and  every  r#  j  ^.7 
of  the  said  quantities  of  coals,)  or  to  his  the  defendant's  agent  ^ 
or  agents,  or  servant  or  servants,  immediately  on  the  arrival  of  the  said 
carts  and  wagons  in  which  each  of  such  quantities  of  coals  was  respec- 
tively sent,  and  before  any  of  such  quantities  of  coals  were  unloaded,  a 
j^aper  or  ticket  with  each  of  the  said  quantities  of  coals,  nor  with  any 
or  either  of  them,  according  to  the  form  in  schedule  A.  to  the  said  act 
annexed,  respectively  signed  by  the  plaintiffs,  the  sellers  of  the  said 
quantities  of  coals,  with  their  names  in  words  at  full  length,  according 
to  the  form  of  the  said  statute,  but  wholly  neglected  so  to  do,  contrary 
to  the  said  statute ;"  and  the  plea  further  avers,  « that  he,  the  defend- 
ant, at  the  times  of  the  said  sales  and  of  the  said  deliveries  of  the  said 
coals  to  him  as  aforesaid,  was  not  a  seller  of,  or  dealer  in,  coals,  nor  did 
he  the  defendant  purchase  the  same,  or  any  part  thereof,  at  the  coal- 
market/'  Now,  in  considering  whether  or  not  the  objection  urged  to  this 
plea  is  well  founded,  it  is  material  to  attend  to  the  language  of  the 
earlier  part  of  it ;  and  we  think  it  will  be  found  in  that  part  of  the  plea 
that  the  deliveries  are  so  severed  as  to  make  the  subsequent  allegation 
of  the  plaintiffs'  omission  to  deliver  a  ticket  in  respect  of  each  delivery 
sufficiently  distinct.  It  alleges  that  <<each  of  the  said  quantities  of  coals 
so  delivered  by  the  plaintiffs  to  the  defendant  as  aforesaid,  on  the  days 
and  times  aforesaid,  at  the  respective  times  of  the  said  deliveries  there- 
of to  the  defendant  as  aforesaid,  respectively  exceeded  in  weight  5601bs., 
and  that  each  of  the  said  quantities  of  coals  (that  is,  each  of  the  said 
quantities  respectively  exceeding  in  weight  5601bs.)  was  delivered  in  two 
carts  and  two  wagons ;''  and  that  the  plaintiffs  being  the  sellers,  <<  did 
not  deliver  or  cause  to  be  delivered,  to  the  defendant,  or  to  his  agent, 
&c.,  immediately  on  the  arrival  of  the  said  carts  and  wagons  '^'in  ^.^^,400 
which  each  of  such  quantities  of  coals  was  respectively  sent,  and  >- 
before  any  of  such  quantities  of  coals  were  unloaded,  a  paper  or  ticket 
with  each  of  the  Raid  quantities  of  coals,  nor  with  any  or  either  of  them, 
according  to  the  form,**  &c.  Now,  the  first  part  of  the  plea  speaks,  in 
distinct  terms,  of  each  of  the  quantities  respectively  exceeding  in  weight 
5601bs.,  and  of  each  quantity  bemg  delivered  in  two  carts  and  two 
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wagons,  which  might  well  constitute  one  delivery :  and  the  latter  part 
negatives  the  delivery  of  a  ticket  '<  with  each  of  the  said  quantities  of 
coals/'  that  is,  with  each  of  the  said  quantities  exceeding  in  weight  560 
lbs.,  and  contained  in  two  carts  and  two  wagons.  It  therefore  appears 
to  us  that  this  negation  of  the  delivery  of  a  ticket  before  the  unloading 
of  any  of  the  quantities  of  coals,  is,  in  truth,  a  direct  negation  of  its  de- 
livery before  the  unloading  of  each  of  the  several  quantities. 

My  brother  Gresswell  reminds  me  that  the  plea  contains  an  allega- 
tion that  the  plaintiffs  neglected  to  deliver  a  note  or  ticket  previonslj  to 
the  unloading  of  <<  any  of  such  quantities  of  coals."  The  negation,  there- 
fore, is  applied  with  sufficient  distinctness  to  each  delivery  of  coal8.(a) 

Upon  the  whole,  therefore,  it  seems  to  us  that  the  objections  of  form 
to  the  plea,  set  forth  in  the  special  demurrer,  are  not  well  founded,  and 
that  the  plea  is  sufficient  in  form  as  well  as  in  substance.  The  judgment 
must,  consequently,  be  for  the  defendant. 

Judgment  for  the  defendant. 

(a)  Vide  sapri,  p.  378. 


*404]  *WONTNER  v.  SHAIRP.    May  8. 

The  promoters  of  a  projected  mil  way  company,  in  June,  1845,  issued  a  prospectus  stating  tbe 
capital  to  consist  of  3fiCn\0O0L,  in  120,000  shares  of  25/.  each,  and  statinsr,  amongst  otbcr 
things,  that  application  would  be  made  for  a  bill  to  incorporate  the  company  early  in  the 
next  session  ;  and  that,  in  case  parliament  should  not  sanction  the  undertaking,  the  nx^nfj 
deposited,  deducting  the  necessary  expenses  attending  the  projection,  would  be  relumed  lo 
the  shareholders.  On  the  25tli  of  September,  the  plaintiff  made  application  to  tlie  pro\i- 
sional  committee  of  management  for  sixty  shares,  by  a  letter  in  the  form  prrscribitl  in  the 
prospectus,  undertaking  to  accept  the  same,  or  such  less  number  as  they  might  appn>pria» 
to  him,  tutjeti  to  the  regtUatimi  of  the  company^  to  sign  the  necessary  legal  documents,  ami 
to  pay,  iMm  required^  the  deposit  thereon  of  1/.  It.  6cf.  per  share.  The  committee,  bra  let- 
ter dated  the  11th  of  October,  but  not  sent  until  some  days  after,  informed  the  plaintilfih*J 
they  had  allotted  him  sixty  shares,  upon  condition  that  the  deposit  of  IL  It.  6d.  per  share 
thereon  was  paid  on  or  before  the  18th,  in  default  of  which  the  allotment  would  be  for- 
feited, and  the  shares  disposed  of  to  other  applicants.  This  letter  was  headed  *•  Not  trens- 
ferable,"  and,  as  well  as  the  letter  of  application,  described  the  concern  as  one  having  the 
amount  of  capital  and  the  number  of  shares  mentioned  in  the  prospectus.  On  the  17ihaf 
October,  the  committee  published  an  advertisement  in  The  Times,  staung  that  "ihcy  Iss^ 
completed  the  allotment  of  shares."  There  was  evidence  for  the  jury  that  the  plaintii 
saw  this  notice ;  and  he  paid  his  deposit  on  the  22d  of  October.  On  the  4th  of  Noven- 
ber,  tlie  plaintiff  signed  the  subscribers'  agreement  and  the  parliamentary  contract,  by  which 
the  committee  were  empowered,  amongst  other  things,  to  apply  the  money  received  f« 
deposits,  in  liquidation  of  the  preliminary  expenses  of  the  undertaking.  A  meeting  of  the 
shareholders  was  held  on  the  1 5th  of  December,  at  which  the  plaintiff  for  the  lirst  me 
learned,  that,  although  applications  had  been  made  before  tlie  17th  of  October,  siifiici^r.: 
to  absorb  the  whole  120,000  shares,  58,000  only  had  been  allotted;  and  that,  in  conse- 
quence of  the  plans  and  sections  not  being  duly  deposited  to  comply  with  the  etsnding 
orders,  and  the  want  of  necessary  funds,  the  committee  were  not  in  a  condition  to  go  to  par* 
liament  At  this  meeting,  resolutions  were  proposed  expressive  of  confidence  in  the  ot- 
mittee,  and  of  a  desire  to  proceed.  The  plaintiff  moved  an  amendment,  that,  as  ^S,ijW 
shares  only  had  been  allotted,  the  deposits  already  received  should  be  returned  to  the  ptr- 
ties  who  had  paid  them.  Tlie  chairman  declined  to  put  the  amendment ;  and  the  orip* 
nal  resolutions  were  carried  by  a  large  majority.  On  the  31st  of  December,  the  committee 
:;ame  to  the  conclusion  that  to  proceed  with  the  undertaking  would  be  impracticabte ;  a:)J; 
on  the  6th  of  January,  the  plaintiff  brought  an  action  for  money  had  and  received  ti^s^ 
the  delhndant,  a  member  of  the  committee  of  management,  to  recover  back  his  de])05iL 
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At  the  trial,  the  judice  told  the  jury  that  the  plaintiff*  was  entitled  to  a  verdictf  if  the  defend- 
ant knowingly  made  a  folse  representation  which  was  a  material  inducement  to  tlie  plain. 
ticTto  pay  his  money,  and  if  the  plaintiff  executed  the  deed  under  the  same  belief  that  in- 
duced him  to  pay  ^e  deposit    The  jury  having  found  (or  tlie  plaintiff:  Held^ 

That  the  direction  was  right;  and  that  the  judge  was  not  bound  to  tell  the  jury  whether  or 
not  the  letters  of  application  and  allotment  constituted  a  valid  and  binding  contract : 

That,  the  letter  of  alkxmeot  not  being  an  unconditional  acceptance  of  the  oi9er  made  by  the 
letter  of  application,  the  two  did  not  constitute  a  contract  under  which  the  plauitiff  could 
have  been  compelled  to  pay  the  deposit : 

And  that  the  plaintiff  had  not,  by  attending  the  meeting  of  the  15th  of  December,  precluded 
his  right  to  rescind  the  contract  on  the  ground  of  fraud. 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit.  The 
action  was  brought  by  the  plaintiff,  an  allottee  of  shares  in  a  projected 
railway  *company,  called  "  The  Direct  London  and  Exeter  Rail-  r^^/xf- 
way  Company,"  to  recover  from  the  defendant,  a  member  of  the  ^ 
managing  committee,  the  sum  of  82/.  IO9.,  being  the  amount  of  a  deposit 
of  IL  7«.  6d.  per  share  upon  sixty  shares  in  the  concern  allotted  to  him. 
The  cause  was  tried  before  Erle,  J.,  at  the  sittings  at  Westminster 
after  Trinity  term,  1846.  The  facts  that  appeared  in  evidence  were  bh 
follow : — 

Early  in  the  year  1845,  certain  persons  associated  themselves  together 
for  the  formation  of  a  company  to  make  a  direct  railway  communication 
between  London  and  Exeter.  In  the  month  of  June  in  that  year,  a 
prospectus  was  issued  in  the  following  form : — 

« Direct  London  and  Exeter  Railway  Company, 

(with  extension  to  Falmouth  and  Penzance.) 

«  Capital,  3,000,000;.,  in  120,000  shares  of  25Z.  each. 

<<  Deposit  IZ.  7«.  Qd.  per  share. 

«(A  further  deposit  of  IL  58.  per  share  to  be  paid  after  the  bill  has 

passed  the  House  of  Commons.) 
«  Provisionally  registered  pursuant  to  7  &  8  Vict.  c.  110. 

<(  Provisional  Committee. 
♦[Here  followed  the  names  of  several  persons,  including  that     r:»c j^a/» 
of  the  defendant.]  ^ 

«  Committee  of  Management. 
[Here  followed  the  names  of  several  persons,  all  of  whom  were  mem- 
bers of  the  provisional  committee,  the  defendant  being  one  of  them.  The 
names  of  the  engineer,  solicitors,  and  bankers  were  also  given ;  and  the 
prospectus  proceeded  to  disclose  the  objects  of  the  association,  and  con- 
tained, amongst  others,  the  following  statements : — ^] 

<<  The  object  of  this  company  is,  to  establish  a  railway  from  London 
to  Exeter  direct,  through  Salisbury  and  other  considerable  towns  hitherto 
deprived  of  that  great  improvement  of  the  age. 

<<  The  most  important  feature,  however,  of  this  undertaking  will  be, 
that  it  will  establish  an  nninterrupted,  direct,  and  speedy  communication 
between  the  metropolis  and  our  largest  maritime  ports,  Plymouth  and 
Falmouth,  and  thus  ferm  an  immediate  transit  to  the  extreme  part  of  tho 
West  of  England. 
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<<  The  plans,  sections,  and  books  of  reference  will  be  ready  within  the 
time  prescribed  bj  the  standing  orders  of  parliament,  and  application 
will  be  made  for  a  bill  to  incorporate  the  company,  early  in  the  next 
session.  The  usual  power  will  be  taken  by  the  act,  to  allow  interest  at 
4  per  cent,  per  annum^  after  passing  the  act,  on  the  amount  of  the  sub- 
scriptions paid  up,  and  that  no  subscriber  shall  be  answerable  for  more 
than  the  amount  of  his  deposit  until  the  act  be  obtained,  and  then  not 
beyond  the  amount  of  his  subscription. 

<<  In  case  parliament  should  not  sanction  the  present  undertaking, — 
which  every  active  means  will  be  taken  to  secure, — ^the  money  deposited 
(deducting  the  necessary  expenses  attending  the  projection)  will  be  re* 
turned  to  the  shareholders. 

*4071  "  '^^^  deposit  of  \L  Ts.  6d,  per  share  will  be  su£Scient  *to  com- 
-^  ply  with  the  standing  order  of  the  House  of  Commons ;  and,  after 
the  bill  has  passed  the  Commons,  a  further  deposit  of  IL  5«.  will  be  made, 
in  order  to  comply  with  the  regulations  of  the  House  of  Lords.  The 
committee  are  unwilling  to  require  the  whole  deposit  earlier  than  is  abso- 
lutely necessary." 

At  the  foot  of  the  prospectus  was  a  printed  form  of  application  for 
shares,  as  follows : — 

«  To  the  Provisional  Committee  of  Manangement  of  The  Direct  Lon- 
don and  Exeter  Railway  Company. 

"  Gentlemen, — I  request  you  will  allot  me shares  of  25L  each 

in  the  above  railway :  and  I  undertake  to  accept  the  same,  or  such  less 
number  as  you  may  appropriate  to  me,  subject  to  the  regulations  of  the 
company ;  also  to  sign  the  necessary  legal  documents,  and  to  pay,  when 
required,  the  deposit  thereon  of  11.  7«.  6d.  per  share. 

«  Name  in  full. 

<<  Profession,  if  any,  and  professional  residence,  in  full. 

(<  Residence,  in  full. 

"  Reference. 

«  Date. 

<»  Signature  of  applicant.*' 

On  the  25th  of  September,  1845,  the  plaintiff  sent  in  an  application 
in  the  form  prescribed,  for  thirty  shares ;  and,  on  the  10th  of  October, 
he  applied  to  one  of  the  committee  of  management  to  be  allowed  tc 
increase  the  number  to  sixty. 

Some  time  between  the  13th  and  the  22d  of  October,  the  plaintiff 
received  from  the  secretary  of  the  company  a  letter  of  allotment,  of 
which  the  following  is  a  copy : — 

^Afxci't  *«  London,  11th  October,  1846- 

-*         «  Direct  London  and  Exeter  Railway  Company, 
(with  extension  to  Falmouth  and  Penzance.) 
<«  Capital,  3,000,000;.,  in  120,000  shares  of  25/.  each. 
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"Sir, — The  committee  have,  at  your  request,  allotted  to  you  sixty 
shares  of  25^  each  in  this  undertaking,  upon  condition  that  the  deposit 
of  IL  7«.  6d.  per  share  thereon  be  paid  on  or  before  Saturday,  the  18th 
day  of  October  instant ;  in  default  of  which,  this  allotment  will  be  for- 
feited, and  the  shares  disposed  of  to  other  applicants.  The  bankers 
will  give  a  receipt  for  the  deposit,  in  exchange  for  this  letter,  which 
must  be  left  with  them. 

« I  beg  also  to  inform  you  that  scrip  for  the  shares  will  be  delivered 
to  you  in  exchange  for  the  bankers'  receipt,  upon  your  executing  the 
parliamentary  contract  and  subscribers'  agreement,  of  which  due  notice 
will  be  given. 

<<  Be  pleased  to  observe  that  the  bankers'  receipt  must  be  produced 
when  you  attend  to  execute  the  deeds." 

The  following  advertisements  appeared  in  the  The  Times  and  other 
newspapers,  on  the  1st  and  17  th  of  October  respectively : — 

«  Direct  London  and  Exeter  Railway,  with  extension  to  Falmouth  and 
Penzance. 

<<  No  further  application  for  shares  can  be  received  in  this  undertak- 
ing. The  committee  of  management  are  now  actively  engaged  in  the 
duties  of  allotment ;  but  deem  it  necessary  to  apprize  the  public,  in  ad- 
vance, in  order  to  prevent  disappointment.  From  the  enormous  number 
of  persons  who  have  applied  for  shares,  not  more  than  one-tenth  of  even 
bond  fide  applications  can  be  entertained." 

*"  Direct  London  and  Exeter  Railway,  with  extension  to  Fal-  r^^Ao 
mouth  and  Penzance.  ^ 

«  The  committee  of  management  hereby  give  notice  that  they  have 
completed  the  allotment  of  shares^  and  that  the  usual  letters  are  this  day 
issued.  In  the  arduous  duty  of  deciding  on  claims  unprecedented,  it 
is  believed,  in  their  number  and  respectability,  the  committee  have  been 
obliged  to  give  a  preference  to  applicants  locally  interested,  and  likely 
to  bring  to  bear  for  the  company  a  large  share  of  legitimate  influence. 
The  numerous  persons  with  undoubted  claims  on  the  score  of  wealth  and 
social  standing,  whose  applications  have  either  been  passed  over  or  cut 
down,  are  requested  to  accept  this  reason  as  the  committee's  apology. 

«'  The  committee  desire  to  add,  that,  while  attestations  of  public  sup- 
port are  daily  reaching  them  from  the  most  influential  quarters,  the 
engineering  preparations  under  Mr.  Braithwaite,  are  so  far  advanced 
that  the  project  cannot  fail  to  be  placed  before  parliament  in  a  mannei 
the  most  satisfactory  to  the  shareholders." 

There  was  no  direct  evidence  that  the  plaintiff  saw  either  of  these 
advertisements  ;  but  it  appeared  that  he  took  The  Times.  On  the  22d 
of  October,  the  plaintiff  paid  to  the  company's  bankers  821.  10^.,  being 
the  amount  of  the  deposit  of  IL  Is.  6d.  per  shaie  upon  the  number  of 
shares  allotted  to  him  ;  upon  which  occasion  a  receipt  in  the  following 
form  was  given  to  him  :^- 

voL.  IV.  84  Z 
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<<  6  Great  Winchester  St.,  Broad  St 
<<  Direct  London  and  Exeter  Railway  (with  extension  to  Falmoutii  ai^d 

Penzance.) 

»  Capital  8,000,000;.,  in  120,000  shares  of  252.  each. 

"  Deposit,  IZ.  7«.  6d.  per  share. 

"Allotment,  No.  29.  Shares,  60. 

^^jQ,  ♦«  22d  of  October,  1846. 

-*  "Received  on  account  of  the  proyisional  committee  of  The 
Direct  London  and  Exeter  Railway,  with  extension  to  Falmonth  and 
Penzance,  the  sum  of  eighty-two  pounds  ten  shillings. 

"  for  Curries  k  Co. 
«<£82    10    0.  "W.  HowARTH. 

"  N.  B. — On  the  deeds  being  signed  at  the  offices  in  London  previous 
to  the  1st  of  November,  the  scrip-certificates  will  be  given  in  exchange; 
after  which  period  the  deeds  will  be  forwarded  to  the  country,  and  must 
be  there  signed.  Due  notice  of  the  time  and  place  where  the  deeds  will 
lie,  will  be  given  in  the  London  and  country  journals. 

"  Upon  the  execution  of  the  parliamentary  contract  and  subscribers' 
agreement,  scrip-certificates  will  be  given  in  exchange  for  this  certifi- 
cate." 

On  the  4th  of  November,  the  plaintiff  attended  at  the  office  of  the 
company,  and  delivered  up  the  bankers'  receipt  in  exchange  for  scrip- 
certificates  for  sixty  shares.     The  scrip  was  in  the  following  form : — 

"  Provisionally  registered. 
"  Direct  London  and  Exeter  Railway  (with  extension  to  Falmouth  and 

Penzance.) 

«  Capital  3,000,000?.,  in  120,000  shares  of  25/.  each. 

«  Offices,  6  Great  Winchester  St.,  Broad  Street. 

«  No. 

«  Scrip-certificate  shares. 

«  No. to inclusive. 

"This  is  to  certify  that  the  holder  hereof  is  the  proprietor  of 


♦ 


shares  of  25/.  each  in  the  above  undertaking,  on  which  a  deposit  of  IL 
Is.  6d,  per  share  has  been  paid,  subject  to  the  fulfilment  of  the  condi- 

---,     tions  of  *the  parliamentary  contract  and  subscribers'  agree- 
^    ment,  which  have  been  duly  executed,  in  respect  thereof. 

(Date) 

(Signed  by  two  directors,  one  of 
"  Ent*. Sec.  whom  was  the  defendant.) 

<(N.  B.  A  call  of  1/.  5«.  per  share  will  be  made  when  the  bill  has 
passed  committee  in  the  House  of  Commons,  to  pay  the  deposit  required 
by  the  standing  orders  of  the  House  of  Lords." 

At  the  time  of  exchanging  the  bankers'  receipt  for  scrip,  the  plaintif 
signed  the  subscribers'  contract.  By  this  deed,— which  was  made  be- 
tween the  several  subscribers  to  the  undertaking,  of  the  first  part,  and 
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two  trustees,  of  the  second  part, — ^it  was  witnessed  (amongst  other  things) 
«<  that  each  of  them  the  said  several  persons  parties  thereto  of  the  first 
part,  had  respectively  subscribed  the  sum  set  opposite  to  the  name  of  the 
same  person  in  the  schedule  thereunto  annexed,  as  the  sum  subscribed 
by  the  same  person  for  the  purpose  of  making  and  establishing  a  rail- 
way, &c.,  to  be  called  by  the  name  of  *  The  Direct  London  and  Exeter 
Bailway,'  or  by  such  other  name  as  might  at  any  time  thereafter  be 
adopted  by  the  provisional  committee  or  the  directors  engaged  in  pro- 
moting the  said  undertaking;  and  with  full  power  for  the  said  provisional 
committee  or  directors  for  the  time  being  (amongst  other  things)  to  aban- 
don and  relinquish,  or  to  abstain  from  making  or  completing,  any  por- 
tion or  portions  of  the  proposed  line  of  railway  and  extension  railway, 
and  any  branch  or  branches  of  railway  connected  with  the  same,  or  to 
abandon  the  extension  railway,  and  the  branches  connected  therewith,  or 
any  part  thereof,  and  to  enter  into  any  agreement  with  any  other  com- 
pany for  the  continuation  thereof;  and  to  make  an  application  or  appli- 
cations to  parliament  for  an  act  or  acts  for  incorporating  the  subscribers 
to  the  said  undertaking  into  a  company  *or  companies,  and  to  ^^ .  ^  ^ 
give  to  such  company  or  companies  power  to  make  and  establish  *- 
such  railway  and  extension  railway,  with  such  branch  railways,  &c.,  as 
tnight  be  determined  on  by  the  said  provisional  committee  or  directors 
as  aforesaid,  and  to  insert  in  such  act,  in  addition  to  the  usual  and  pro- 
per clauses  and  powers,  all  such  special  clauses  and  powers  as  the  provi- 
sional committee  or  directors  might  think  proper  or  desirable,  with  full 
power  and  authority  to  confine  the  application  to  parliament  to  the  line 
of  railway  between  London  and  Exeter,  or  any  part  thereof,  or  to  any 
portion  of  the  said  intended  extension  railway,  omitting  the  said  exten- 
sion or  the  remaining  portion  of  the  said  lines  respectively,  and  any 
branch  therefrom  respectively,  as  the  case  might  be ;  and  also  with  full 
power  to  the  said  provisional  committee  or  directors,  to  permit  any  othei^ 
company  to  hold  shares  in  the  said  undertaking,  or  to  enter  into  or  make 
any  other  agreement,  contract,  or  arrangement  with  any  other  company 
or  companies,  person  or  persons  whatsoever,  giving  an  interest  in  the 
said  undertaking,  and  a  control  in  the  direction  or  management  thereof, 
to  such  company  or  companies,  person  or  persons,  to  such  extent,  on  such 
terms,  and  subject  to  such  stipulations  and  conditions  as,  the  said  provi- 
sional committee  or  directors  might  think  fit ;  and,  in  the  event  of  the 
provisional  committee  or  directors  determining  not  to  apply  to  parlia- 
ment for  the  extension  railway  from  Exeter  to  Falmouth  and  Penzance, 
to  enter  into  any  arrangement  with  any  other  company  who  might  make 
such  application,  and  to  agree  with  such  company  for  the  amalgamation, 
upon  equal  terms,  of  the  two  companies,  and  of  the  capital  thereof,  in 
the  event  of  parliament  sanctioning  both  the  said  lines  of  railway,  and 
to  insert  in  the  said  act  or  acts,  and  to  consent  to  the  insertion  in  any 
other  bill  or  bills,  all  necessary  powers  and  authorities  for  effecting  the 
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*41  m  P^P^^^  ^aforesaid,  in  such  manner  as  the  directors  or  provi- 
-*  sional  committee  might  see  fit."  And  the  parties  thereto  of  the 
first  part  did  thereby  <<  authorize  and  empower  the  said  provisional  com- 
mittee or  directors  to  increcue  the  first  or  present  capital  of  the  company 
to  such  an  amount  as  they  might  think  proper  for  the  purposes  of  the 
said  undertaking,  by  allowing  the  present  subscribers,  or  any  of  them,  to 
increase  the  amount  of  their  respective  subscriptions,  or  by  the  admission 
of  any  new  subscribers,  or  by  both  such  means,  and  to  diminish  the  said 
capital  by  decreasing  the  amount  of  each  subscription  therein.*'  The 
deed  then  named  certain  persons,  (of  whom  the  defendant  was  one,)  as  a 
provisional  committee,  or  directors,  with  power  to  add  to  their  number, 
and  proceeded  as  follows : — «  And  it  is  hereby  declared  that  the  majority 
of  the  votes  of  the  provisional  committee  or  directors  for  the  time  being 
present  at  any  meeting  (the  number  present  not  being  less  than  five)  shall 
have  power  to  bind  all  present  as  well  as  absent  directors,  and  also  the 
general  body  of  subscribers,  &c.  And  the  said  provisional  committee  or 
directors  shall  have  full  power  and  authority  to  pay  and  discharge  all 
such  costs,  charges,  and  expenses  as  may  already  have  been,  or  shall 
hereafter  be,  incurred  or  disbursed  in  and  about  the  forming  or  carrying 
forward  the  said  undertaking ;  and  to  appoint,  suspend,  remove,  and  re- 
appoint the  treasurers,  bankers,  solicitors,  engineers,  surveyors,  secreta- 
ries, clerks,  agents,  servants,  and  workmen,  and  to  pay  and  allow  them 
all  such  costs,  charges,  expenses,  salaries,  and  recompense  for  services 
or  works  already  rendered  or  done,  or  hereafter  to  be  rendered  or  done, 
as  the  said  provisional  committee  or  directors  shall  deem  right,  out  of  the 
funds  hereby  subscribed ;  and,  generally,  to  do  and  perform  all  such  acts 
as  may  seem  expedient,  in  and  towards  the  promotion  of  the  said  under- 
*±'\dl  ^^^^^S)  ^^d  ^^^  obtaining  an  *act  or  acts  of  parliament  author- 
-^  izing  the  same.  And  the  said  several  persons  parties  hereto  of 
the  first  part,  for  themselves  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  executors,  and  administrators,  do  hereby 
undertake  and  agree,  that,  in  the  event  of  no  such  application  as  afore- 
said being  made  to  parliament,  or  of  such  application  being  made  and 
the  same  not  being  successful,  they  the  said  persons  parties  hereto  of 
the  first  part  shall  and  will  well  and  truly  pay,  allow,  and  discharge  all 
the  expenses  which  shall  have  been  incurred,  whether  previously  to  or 
after  the  execution  of  these  presents,  in  or  about,  or  with  a  view  to,  the 
establishment  or  promotion  of  the  said  undertaking,  whether  in  or  about 
the  making,  obtaining,  or  completing  of  any  surveys  or  estimates  for  the 
said  railway  and  extension  railway,  or  any  branches  or  works  connected 
therewith,  or  on  account  of  any  solicitors'  charges,  counsels'  fees,  the 
cost  of  preparing,  applying  for,  soliciting,  or  promoting  any  such  act  or 
acts  as  aforesaid,  travelling  expenses,  and  all  other  costs  and  charges  of 
every  description  incident  or  preparatory  to  the  proposed  undertaking,— 
all  such  expenses,  costs,  and  charges  to  be  computed  and  assessed  rata- 
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biy  upon  the  amount  of  the  sum  or  sums  of  money  respectively  sub- 
scribed by  each  of  the  said  several  persons  parties  of  the  first  part  to 
these  presents,"  &c.  And  each  of  them  the  said  parties  thereto  of  the 
first  part  did  thereby,  for  himself,  and  his  heirs,  &c.,  respectively,  cove- 
nant with  the  trustees,  their  executors,  and  administrators,  (<  that  each 
of  them  the  said  parties  thereto  of  the  first  part  respectively,  his  or  her 
executors  or  administrators,  should  and  would  well  and  truly  pay,  or 
cause  to  be  paid,  the  amount  subscribed  by  each  of  them  respectively,  or 
such  part  thereof  as  should  not  have  been  paid  by  them  respectively  at 
the  date  of  their  respective  signatures  to  those  presents,  within  four 
years  from  the  *date  thereof,  in  such  sums,  and  at  such  places  p^ .  ^  . 
and  times,  as  should  be  required  by  any  act  or  acts  of  parlia-  *- 
ment  to  be  applied  for  as  aforesaid,  or  as  the  directors  or  others  to  be 
authorized  by  the  said  act  should  lawfully  direct  or  appoint,  and,  until 
the  passing  of  such  act  or  acts,  as  might  be  required  by  the  directors  or 
provisional  committee,  for  the  purpose  of  depositing  the  sum  of  money 
required,  by  the  standing  orders  of  either  house  of  parliament,  to  be  de- 
posited in  the  Court  of  Chancery." 

The  plans,  sections,  and  books  of  reference,  through  the  default  of 
the  engineer  of  the  company,  were  not  deposited  in  the  parliament 
office  within  the  time  prescribed  by  the  standing  orders,  viz.  the  30th 
of  November,  in  a  proper  state ;  and  consequently  it  became  impracti- 
cable to  go  to  parliament  in  that  session.  The  funds  realized  by  the 
deposits  had  been  all  expended  except  about  400Z.,  and  the  directors 
were  not  in  a  condition  to  make  the  necessary  parliamentary  deposit. 

On  the  15th  of  December,  a  meeting  of  the  shareholders  was  held  at 
the  City  of  London  Tavern,  when  the  managing  committee  submitted 
the  following  report : — 

<<  The  committee  of  management  of  The  Direct  London  and  Exeter 
Railway,  as  now  constituted,  are  anxious,  at  the  earliest  period,  to  pre- 
sent to  the  subscribers  that  full  and  fair  statement  of  the  affairs  of  the 
company  which  they  promised  in  the  advertisement  issued  by  the  board, 
dated  the  22d  of  November  last,  and  which  they  deem  peculiarly  neces- 
sary, from  the  present  situation  of  affairs. 

<<  It  will  be  recollected  that  the  project  of  The  Direct  Exeter  Railway 
Company  was,  to  afford  an  independent  and  integral  communication 
from  London  to  Exeter,  in  contemplation  of  an  extension  to  Falmouth. 
That  such  *a  proposition  was  most  favorably  received  by  the  p^ .  - , 
public,  is  evidenced  by  the  single  fact  that  nearly  400,000  ap-  *- 
plications  for  shares  were  made  to  the  company. 

«<  Prospectuses  were  issued  to  raise  a  capital  for  this  purpose,  consist 
ing  of  120,000  shares  of  25Z.  each,  with  a  deposit  of  1/.  7«.  6d.  per 
share,  an  amount  less  than  required  by  some  companies,  but  the  benefit 
of  which  was  secured  to  the  public  in  consequence  of  the  registration 
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of  the  project  previoosly  to  the  alteration  made  in  August  last,  in  the 
standing  orders  of  the  Honse  of  Lords. 

« In  so  gigantic  an  undertaking,  especial  caution  was  necessary  iu 
not  prematurely  encountering  the  c)iarges  of  a  detailed  sunrey  of  the 
entire  line.  The  committee  were,  however,  encouraged  by  the  favour- 
able reception  which  the  scheme  met  with  from  the  public ;  and,  bearing 
in  mind  that  any  further  delay  would  render  it  impossible  to  prepare 
the  undertaking  for  parliament  in  the  ensuing  session,  and  looking  to 
the  fact  that  an  immense  amount  of  shares  had  been  applied  for,  they 
felt  themselves  justified  in  directing  the  engineers  to  proceed  on  the 
necessary  surveys  of  the  line,  and  in  taking  other  measures  requisite  for 
the  parliamentary  deposit. 

<(No  allotments  were  issued  till  the  middle  of  October;  at  that  time 
an  allotment  committee  was  constituted,  and  they  issued  only  58,000 
shares.  In  stating  this  fact,  the  present  committee  cannot  refrain  from 
expressing  their  deep  regret  at  a  proceeding  which  has  been  fraught 
with  considerable  mischief  to  the  interests  of  the  company ;  for,  it  un- 
fortunately happened,  that,  at  the  period  when  this  small  issue  of  allot- 
ments was  made,  a  sudden  depression  was  felt  in  the  money  market, 
which  has  affected  indiscriminately  the  most  promising  and  legitimate 
projects,  as  well  as  those  of  an  opposite  character.  Such  was  the  effect 
*di71  ^^  ^^^®  *panic,  that,  of  the  58,000  shares  allotted,  34,460  re- 
-^     main  yet  unpaid. 

"  The  committee  trust,  that,  in  the  performance  of  their  duty  to  the 
shareholders  in  general,  by  collecting  the  deposits,  those  who  have,  in 
answer  to  their  applications,  received  allotments  of  shares,  and  not  yet 
paid  thereon,  the  unpleasant  necessity  will  not  be  imposed  on  them  of 
compelling  the  fulfilment  of  the  contract  on  the  part  of  the  applicants. 
The  committee  are  prepared  to  allot  the  remaining  shares,  after  their 
present  statement  shall  have  been  given  to  the  public,  if  they  be  encour- 
aged to  do  so  by  the  present  meeting. 

<(  The  surveys,  plans,  books  of  reference,  and  other  necessary  docu- 
ments have  been  completed  and*  deposited ;  and,  although  in  three  in- 
stances, owing  to  unforeseen  accidents,  the  deposits  were  not  made  until 
after  12  o'clock  at  night  on  the  30th  of  November,  the  directors  are 
advised,  and  feel  most  confident,  that,  under  the  peculiar  circumstances 
of  the  case,  the  deposits  will  be  held  by  parliament  as  sufficient :  and 
the  committee  are  desirous  to  impress  upon  the  shareholders,  that,  unless 
the  scheme  be  wholly  abandoned,  their  surveys  and  documents  are  avail- 
able assets^ 

(<  The  amount  of  labour  required  within  a  limited  time  for  completmg 
the  surveys  to  Exeter,  will  be  so  manifest,  that  it  will  be  evident  the 
extension  to  Falmouth  could  not  be  attempted  for  the  present,  even  if 
it  was  considered  desirable  to  incur  expense  in  so  doing.  The  engineer 
reported  most  favourably  of  a  peculiar  line  through  Cornwall,  which 
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was  only  postponed  in  consequence  of  the  manifest  impracticability  of 
its  being  duly  prepared  in  the  coming  session.  It  will,  however,  be 
borne  in  mind,  that  the  extension  is  only  postponed,  not  abandoned :  on 
the  contrary,  the  committee  is  advised  that  the  line  intended  to  be 
adopted  at  a  later  period,  is  superior  to  any  other  hitherto  projected  or 
*proposed,  and  one  which  they  hope  to  be  able  to  carry  into  r^A^Q 
execution  hereafter.  ^ 

<<  Tne  committee  have  further  to  refer  with  satisfaction  to  the  depo. 
Bits  of  the  plans  and  sections  for  a  branch  line  from  Staines  to  Windsor, 
&c.  &c. 

^  The  directors  having  thought  it  due  to  the  subscribers  to  put  before 
them  the  facts  relating  to  the  proceedings,  and  the  present  position  of 
the  affairs  of  the  company,  and  to  assure  the  proprietors,  that,  from  the 
most  perfect  investigation  of  the  line,  and  from  the  reports  of  their 
engineer,  they  have  unabated  confidence  in  the  intrinsic  merits  of  the 
undertaking;  and  in  spite  of  the  casualty  to  which  they  have  alluded, 
trust  that  a  vigorous  effort  will  be  made  to  carry  it  forward,  and  to 
prevent  the  vast  amount  of  labour  and  expense  already  bestowed  upon 
it,  from  being  entirely  thrown  away. 

<«  Lastly,  this  committee  are  extremely  desirous  that  it  should  be  dis- 
tinctly understood,  that,  whether  the  measure  be  carried  on  forthwith, 
or  postponed  till  next  session,  no  further  expenses  can  or  shall  be  in- 
curred by  those  who  have  already  paid  their  deposits." 

Much  angry  discussion  ensued  on  the  reading  of  this  report.  The 
following  resolutions  were  then  proposed : 

«  That  the  shareholders  have  every  confidence  in  the  merits  of  the 
line,  and  determine  to  proceed  in  its  support. 

<<  That  Sir  B.  Chichester,  Bart.,  Dr.  Fhillimore,  and  Mr.  Chambers 
be  requested  to  form  a  committee  of  management,  with  power  to  add 
to  their  number. 

<<  That  the  committee  be  authorized  to  issue  shares  to  the  extent  re- 
quired for  the  deposit  in  parliament ;  upon  this  condition,  that,  if  the 
necessary  amount  be  not  subscribed  for  such  deposits,  the  whole  sum  so 
raised  be  returned  to  the  subscribers,  without  any  deduction. 

*<<That,  whatever  steps  can  be  taken  without  any  expense     r-i^tA-in 
beyond  the  money  in  hand,  towards  placing  this  project  before     ^ 
parliament,  be  so  taken. 

«<  That  the  committee  prepare  a  statement  of  the  accounts  of  the  com- 
pany, and  that  a  copy  thereof  be  given  to  every  shareholder." 

The  plaintiff,  who  was  present  at  this  meeting,  moved  an  amendment 
— <<  That,  as  58,000  shares  only  had  been  allotted,  the  deposits  received 
should  be  returned  to  the  parties  who  paid  them."  The  chairman,  with- 
out noticing  the  amendment,  put  the  original  resolutions,  which  were 
carried  by  a  large  majority. 

On  the  31st  of  December,  the  committee  of  management  found  it  in^- 
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possibles,  in  consequence  of  the  engineer's  default,  to  proceed  witb  the 
bill ;  and,  on  the  6th  of  January  following,  the  present  action  was  com- 
menced. 

It  was  proved  that  the  defendant  had  assented  to  the  insertion  of  his 
^ame  as  a  member  of  the  committee  of  management :  that  he  had  at- 
tended one  or  two  meetings ;  and  that  he  had  personally  sanctioned  the 
advertisement  of  the  17th  of  October,  1845,  with  the  knowledge  that 
58,000  shares  only  had  been  allotted. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  inasmuch  as  the 
advertisement  of  the  17th  of  October,  1845,  stating  that  the  whole  of 
the  120,000  shares  had  been  allotted,  when  in  fact  the  committee  had 
allotted  less  than  half  that  number,  was  a  fraud  upon  the  shareholders, 
he  was  entitled  to  recover  back  the  deposit  paid  by  him ;  that  he  was 
not  estopped  by  his  execution  of  the  subscribers'  contract,  such  execu- 
tion having  been  influenced  by  the  same  false  and  fraudulent  representa- 
tion :  and  that,  the  scheme  having  become  abortive,  the  plaintiff  was 
entitled  to  recover  back  the  deposit,  as  upon  a  failure  of  consideration. 

*4.9m  *^^  *^^  P*^  ^^  ^^®  defendant,  it  was  contended,  that  the 
-^  plaintiff's  application  for  shares,  and  the  letter  of  allotment, 
together  constituted  a  valid  contract  by  which  the  plaintiff  was  bound 
to  pay  the  deposit  on  the  shares  allotted  to  him,  on  or  before  the  18th 
of  October,  and  therefore  he  could  not  be  allowed  to  ascribe  the  pay- 
ment made  by  him  in  pursuance  of  such  contract,  to  the  advertisement 
of  the  17th  of  October ;  th$tt  there  was  no  evidence  that  the  plaintiff 
was  in  fact  induced  by  the  representation  contained  in  that  advertise- 
ment, to  part  with  his  money ;  and  that,  whatever  might  have  been  the 
result,  had  the  case  rested  upon  the  prospectus  and  letters  only,  the 
plaintiff,  by  executing  the  subscription  contract,  expressly  sanctioned 
the  application  of  the  deposits  to  the  payment  of  the  expenses  incurred 
in  preparing  to  go  to  parliament. 

The  learned  judge,  in  summing  up,  told  the  jury,  that, — the  plaintiff 
having  paid  his  money  upon  the  faith  of  having  shares  allotted  to  him 
in  a  company  whose  capital  was  to  consist  of  3,000,0002.,  in  120,000 
shares  of  252.  each, — ^if  they  were  satisfied,  that  the  defendant  (that  is. 
the  committee  of  which  he  was  a  member)  made,  by  means  of  the  ad- 
vertisement of  the  17th  of  October,  1845,  a  representation  that  was 
false,  and  false  to  his  own  knowledge,  and  that  that  false  representation 
was  a  material  inducement  to  the  plaintiff  to  pay  the  deposit,  the  plain- 
tiff Was  entitled  to  recover  it  back ;  inasmuch  as  he  was  justified  in 
assuming,  from  the  language  of  that  advertisement,  that  substantially 
the  whole  number  of  shares  had  been  disposed  of:  and  he  further  left 
it  to  the  jury  to  say  whether,  at  the  time  of  the  commencement  of 
the  action,  the  scheme  had  in  their  judgment  become  abortive. 

The  jury  found  both  points  in  the  affirmative, — expressly  saying  that 
the  plaintiff  «  executed  the  deed  on  the  4th  of  November,  under  the 
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same  belief  as  existed  '*'in  his  mind  when  he  paid  the  money  on  r^  ^  91 
the  22d  of  October."  L 

A  verdict  having  been  accordingly  entered  for  the  plaintiff,  damages 
827.  10«. 

Fitzherhert^  in  Michaelmas  term  last,  pursuant  to  leave  reserved  at 
trial,  obtained  a  rule  nisi  to  enter  a  nonsuit  or  a  verdict  for  the  defend- 
ant^ or  for  a  new  trial  on  the  ground  of  misdirection.  He  cited  Camp- 
bell  V.  Fleming^  1  Ad.  &  E.  40,  8  N.  &  M.  834 ;  Moens  v.  Eeyworth^ 
10  M.  k  W.  147 ;  BrUlane  v.  DacreSj  5  Taunt.  143 ;  Smith  v.  Mercer^ 

6  Taunt.  76 ;  English  v.  Blundell,  8  C.  &  P.  332,  and  Edwards  v.  Bates, 

7  M.  4;  G.  590,  8  Scott,  N.  R.  406. 

Knowks  and  J.  Brawit,  on  a  former  day  in  this  term,  showed  cause. 
The  scheme  in  question  was  started  early  in  the  year  1845.  In  June, 
its  promoters  published  a  prospectus, — in  which  the  name  of  the  defend- 
ant, with  his  assent,  appeared  as  one  of  the  managing  committee, — 
inviting  subscribers  to  become  partners  in  a  concern  that  was  to  have 
a  capital  of  3,000,0002.,  divided  into  120,000  shares  of  251.  each,  and 
stating,  amongst  other  things,  that  the  plans,  sections,  and  books  of 
reference  would  be  ready  within  the  time  prescribed  by  the  standing 
orders  of  parliament ;  that  application  would  be  made  for  a  bill  to  incor- 
porate the  company,  early  in  the  next  session ;  and  that,  in  case  par- 
liament should  not  sanction  the  undertaking,  the  money  deposited,  de- 
ducting the  necessary  expenses  attending  the  projection,  would  be  re- 
turned to  the  shareholders.  Upon  the  faith  of  the  statements  contained 
in  this  prospectus,  the  plaintiff,  on  the  18th  of  September,  and  the  10th 
of  October,  made  application  *for  sixty  shares ;  and,  by  a  letter  r^^Aoo 
from  the  secretary,  bearing  date  the  11th  of  October,  that  num-  ^ 
ber  of  shares  was  allotted  to  him,  the  deposit  upon  which  he  duly  paid 
to  the  bankers  of  the  company  on  the  22d.  On  the  17th  an  advertise- 
ment had  appeared  in  The  Times  newspaper, — which  there  was  abund- 
ant evidence  to  prove  that  the  plaintiff  saw, — stating,  in  substance,  that 
all  the  shares  had  been  alloted.  On  the  4th  of  November,  the  plaintiff 
exchanged  his  letter  of  allotment  for  scrip,  and  signed  the  subscription 
contract.  At  a  meeting  of  the  subscribers,  held  on  the  15th  of  Decem- 
ber, the  plaintiff  for  the  first  time  discovers  from  the  report  then  pro- 
duced by  the  committee  of  management,  that  the  statement  in  the  adver- 
tisement of  the  17th  of  October,  that  all  the  shares  had  been  allotted, 
was  false ;  the  whole  number  allotted  out  of  the  120,000,  being  58,000 
only.  He  also  learned,  that  in  consequence  of  the  plans  and  sections 
not  having  been  deposited  in  due  time,  and  of  the  want  of  funds,  the 
committee  were  not  in  a  condition  to  apply  to  parliament  during  the 
session.  Under  these  circumstances,  he  did  all  that  an  individual  could 
do,  to  repudiate  a  contract  into  which  he  had  thus  been  deluded,  by 
proposing  at  the  meeting  that  the  deposits  should  be  at  once  returned. 
The  chairman,  however,  declined  to  put  his  amendment;  and  the  plain* 
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tiffy  finding  the  scheme  had  thus  become  abortive,  on  the  6th  of  Jannary 
following,  commenced  the  present  action. 

The  plaintiff  having  paid  the  money  under  the  inflnence  of  a  false 
representation  on  the  part  of  the  committee,  he  is  clearly 'entitled  to 
recover  it  back  as  money  had  and  received  to  his  use.  <<  The  instant," 
as  was  observed  by  Parks,  B.,  during  the  argument  in  Pope  v.  Wraxfy 
♦^9^1  4  M.  k  W.  453,  "  the  money  was  paid,  under  a  ^misrepresenta- 
^  tion  of  fact,  the  right  of  action  accrued."  It  will  probably  be 
urged,  as  was  contended  at 'the  trial,  that  the.  advertisement  of  the  17th 
of  October  was  not  intended  to  deceive  shareholders  or  allottees,  but 
was  a  mere  apology  addressed  to  disappointed  applicants.  Every  man, 
however,  must  be  taken  to  intend,  and  must  be  held  responsible  for,  the 
natural  consequences  of  his  acts :  PolhiU  v.  Walter^  3  B.  &  Ad.  114. 
It  will  further  be  contended  that  the  payment  of  the  money  is  not  to 
be  referred  to  the  misrepresentation,  because  the  plaintiff  was  under  a 
previous  binding  contract  to  pay  the  deposit.  It  is  submitted,  however, 
.-  that  there  was  no  such  binding  contract.  The  plaintiff's  letter  of  the 
30th  of  September,  asking  for  an  allotment,  is  addressed  to  <<  The  pro- 
visional committee  of  management  of  The  Direct  London  and  Exeter 
Railway  Company."  In  it  the  plaintiff  writes — "I  request  you  will 
allot  me  thirty  shares  of  252.  each  in  the  above  railway ;"  meaning,  a 
railway  that  shall  have  a  capital  of  3,000,000/.,  in  120,000  shares  of 
25/.  each ;  and  the  letter  proceeds — <<  and  I  undertake  to  accept  the 
%ame^  or  such  less  number  as  you  may  appropriate  to  me,  subject  to  the 
regulations  of  the  company ;  also  to  sign  the  necessary  legal  documents, 
and  to  pay  when  required  the  deposit  thereon  of  1/.  7«.  Gd.  per  share." 
The  answer  to  this  letter,  which  bears  date  the  11th  of  October,  though 
the  precise  period  of  its  delivery  was  not  proved,  is  not  a  distinct  and 
unqualified  acceptance  of  the  plaintiff's  proposal :  it  intimates  to  him 
that  the  required  number  of  shares  are  allotted  to  him  subject  to  certain 
I  conditions  not  warranted  by  the  prospectus.     In  the  first  place,  the  let- 

ter of  allotment  is  declared  <<  not  transferable."  This  restriction  was 
unjustifiable ;  for  the  26th  section  of  the  joint-stock  registration  act, 
7  &  8  Yict.  c.  110,  which  prohibits  the  sale  of  shares,  before  complete 
4.941  i'^gis*i^8,tion,  in  any  joint-stock  company  formed  *after  the  Ist 
■*  of  November,  1844,  does  not  apply  to  railway  companies  requir- 
ing an  act  of  parliament:  Young  v.  Smithy  15  M.  &  W.  121 ;  Loiffton 
V.  Hickman^  10  Jurist,  543.  These  letters  are  equivalent  to,  and  are 
ordinarily  bought  and  sold  as  << shares,"  in  the  stock-market:  Mitchell 
V.  Newhallj  15  M.  &  W.  308.  No  statute  or  rule  of  law  exists  to  pre- 
vent their  sale :  Hihhlewhite  v.  M^Morine,  5  M.  &  W.  462  ;(a)  Mor^ 
mer  v.  M^Callan,  6  M.  &  W.  58.  In  the  next  place,  a  condition  is  in- 
troduced, that  the  deposit  shall  be  paid  on  or  before  a  given  day,  or  the 
allotment  will  be  forfeited,  and  the  shares  disposed  of  to  other  appli- 

{a>  Overruling  Bryan  v.  Xcvif,  R.  &  M.  386. 
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cants.  Where  a  contract  is  to  be  collected  from  a  correspondence  be- 
tween the  parties,  <«  the  letters  will  not  constitute  an  agreement,  unless 
the  answer  to  the  offer  is  a  simple  acceptance,  without  the  introduction 
of  any  new  term.''(a)  It  was  perfectly  competent,  therefore,  to  the 
plaintiff,  when  he  received  the  letter  of  allotment,  to  decline  to  take  the 
shares  upon  the  terms  indicated.  It  is  a  fallacy  to  say  that  the  subsequent 
payment  of  the  deposit  was  a  payment  made  pursuant  to  a  binding  contract : 
it  was,  as  the  jury  have  found,  made  upon  the  faith  of  the  false  representa- 
tion that  the  full  number  of  shares  had  been  allotted.  Would  an  action 
have  lain  against  the  plaintiff,  at  the  suit  of  the  company,  under  the  circum- 
stances here  proved  ?  Would  it  not  have  been  a  good  answer  for  the  plain- 
tiff to  say  that  he  did  not  contract  to  become  a  partner  in  a  concern  with 
the  more  limited  amount  of  capital,  and  the  smaller  number  of  share- 
holders? Fox  V.  Cliftm,  6  Bingh.  776,  4  M.  &  P.  676,  is  directly  in 
point.  There,  a  prospectus  was  issued  for  a  *distillery  com-  r+j oa 
pany  with  a  capital  of  600,000Z.,  in  12,000  shares,  to  be  con-  ^ 
ducted  pursuant  to  the  terms  of  a  deed  to  be  drawn  up :  all  persons  who 
neglected  to  execute  the  deed  within  thirty  days  after  it  was  ready, 
were  to  forfeit  all  interest  in  the  concern :  no  more  than  7500  shares 
were  ever  allotted :  only  2300  persons  paid  the  first  deposit,  only  1106 
the  second,  and  only  sixty-five  signed  the  deed ;  and  the  directors,  after 
the  time  for  paying  the  second  instalment  had  elapsed,  advertised  that 
persons  who  had  omitted  to  pay  had  forfeited  their  interest  in  the  con- 
cern ;  it  was  held,  that  an  application  for  shares,  and  payment  of  the 
first  deposit,  did  not  constitute  a  partner,  one  who  had  not  otherwise 
interfered  in  the  concern.  <<The  advertisement,"  said  Tindal,  G.  J., 
in  delivering  the  judgment  of  the  court,  « is  the  basis  of  the  contract 
between  the  parties :  it  is  upon  the  footing  of  this  prospectus  that  the 
seven  defendants  had  their  shares  allotted  to  them,  and  paid  their  depo- 
sits :  if  they  are  not  partners  under  this  agreement,  they  are  not  part- 
ners under  any ;  for,  they  neither  exchanged  their  scrip-receipts  for  cer- 
tificates of  shares,  nor  executed  the  deed  when  prepared,  nor  paid  a 
second  call  when  made,  nor  appeared  at  any  meeting,  nor  interfered 
with  any  concerns  of  the  company,  nor  did  any  act  subsequent  to  the 
making  this  contract,  nor  any  act  before,  other  than  applying  for  shares 
and  paying  the  deposit  of  5Z.  per  share,  when  they  learned,  from  the 
letter  of  the  secretary,  that  a  certain  number  of  shares  was  appropriated 
to  them.  The  paying  of  the  deposits  must,  undoubtedly,  be  taken  to 
imply  an  assent  to  the  terms  of  the  advertisement ;  that  is,  an  assent  to 
become  partners  in  a  company  raising  a  capital  of  600, 0007.,  consisting 
of  12,000  shares,  and  to  be  governed  by  a  deed  which  should  contain 
the  clauses  and  conditions  to  be  agreed  on  in  future :  but  we  think  it 

(a)  1  Sogden^B  Vendors  and  Porchasen,  lOth  edit.  p.  165 ;  citing  HMand  v.  Eyre^  2  Sim. 
&  Sen.  194;  JRoutUdge  v.  Grant,  4  Bingh.  653,  1  K  &  P.  717;  and  SmUh  v.  Syrman,  9B.k 
C  561, 
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implies  nothing  more,  and  that  it  cannot  be  constmed  as  an  assent  to 
*d9fil     ^^^  terms  of  a  *partner8hip  already  formed.     When,  therefore, 

^  instead  of  an  allotment  of  12,000  shares,  the  utmost  that  were 
ever  allotted  scarcely  exceeded  7500 ;  when,  out  of  that  number,  no 
more  than  2300  ever  paid  the  first  instalment ;  when  not  half  the  latter 
number  paid  the  second  instalment,  and  only  sixty-five  subscribers  signed 
the  deed ;  we  think  the  subscribers  were  at  liberty  to  say — ^this  was  not 
the  trading  company  upon  which  we  paid  our  deposit,  neither  the  capital 
nor  the  number  of  shares  bearing  any  reasonable  proportion  to  the  ori- 
ginal plan  and  project.  And  this  the  more  especially,  because,  by  the 
terms  of  the  advertisement,  they  were  taught  to  expect  that  the  utmost 
risk  which  they  encountered  was  the  loss  of  all  share  and  interest  in  the 
concern  upon  their  refusal  to  execute  the  deed ;  which  loss  they  appear 
to  have  submitted  to."  That  case  distinctly  recognises  the  right  of  aD 
allottee  to  repudiate  where  the  undertaking  turns  out  to  be  different  from 
that  represented.  Pitchford  v.  DamSy  6  M.  &  W.  2,  is  yet  more  pre- 
cisely in  point.  There,  a  project  having  been  formed  for  the  establish- 
ment of  a  company  for  the  manufacture  of  sugar  from  beet-root,  a  pro- 
spectus was  issued,  stating  the  proposed  capital  to  consist  of  250,000/., 
in  10,000  shares  of  25/.  each.  The  directors  began  their  works,  en- 
tered into  contracts  respecting  them,  and  manufactured  and  sold  some 
sugar ;  but  only  a  small  portion  of  the  proposed  capital  was  raised,  and 
only  1400  out  of  the  10,000  shares  were  taken.  It  was  held,  that  a 
subscriber  who  had  taken  shares,  and  paid  a  deposit  on  them,  was  not 
liable  upon  such  contracts  of  the  directors,  without  proof  that  he  knev 
and  assented  to  their  proceeding  on  the  smaller  capital,  or  expressly 
authorized  the  making  of  the  contracts.  Lord  Abinoer,  C.  B.,  said: 
*i.971     '^  ^  thought  at  the  trial,  and  am  still  of  the  *same  opinion,  that^ 

-'  where  a  prospectus  is  issued,  and  shares  created,  for  a  specula- 
tion to  be  carried  on  by  means  of  a  certain  capital  to  be  raised  in  a  cer- 
tain number  of  shares,  a  subscriber  is  not  liable  in  the  first  instance 
unless  the  terms  of  the  prospectus  in  that  respect  are  fulfilled.  Bat,  if 
it  be  shown  that  he  knows  that  the  directors  are  carrying  on  the  under- 
taking with  a  less  capital,  and  has  acquiesced  in  their  so  doing,  he  may 
become  answerable  for  their  future  contracts."  And  Parke,  B.,  said: 
(« The  defendant,  by  taking  shares  in  this  speculation,  gives  authority 
to  the  directors  to  bind  him  by  their  contracts,  in  the  event  of  the  pro- 
posed number  of  shares  being  disposed  of,  and  the  proposed  capital  ob- 
tained." If  it  be  said  that  no  time  is  limited  for  the  performance  of  the 
condition  precedent  of  allotting  the  full  number  of  shares,  the  answer 
is,  that,  in  the  absence  of  an  express  limitation,  the  law  will  imply  a 
reasonable  time.  [Wilde,  G.  J.  In  ascertaining  which,  regard  most 
be  had  to  the  general  interests  of  the  concern.]  In  all  cases  where  a 
payment  has  been  induced  by  a  fraudulent  representation,  the  money 
may  be  recovered  back.    Thus,  in  Flight  v.  Booth^  1  N.  C.  370, 
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1  Scott,  190,  where  there  was  a  material  and  substantial  misdescription 
of  the  property  in  particulars  of  sale,  it  was  held  that  the  purchaser  had 
a  right  to  rescind  the  contract,  and  recover  back  the  deposit.     Camp- 
bell V.  Flemingy  1  Ad.  &  E.  40,  8  N.  &  M.  834,  which  was  cited  on 
moving  for  the  rule,  does  not  affect  the  present  question :  the  plaintiff 
there  had  continued  to  deal  with  the  shares  after  he  became  acquainted 
with  the  fraud  that  had  been  practised  upon  him.     [Wilde,  G.  J.    The 
application  of  that  case  to  the  present  depends  upon  the  effect  of  the 
plaintiff's  conduct  at  the  meeting  of  the  15th  of  December.]    Nothing 
that  the  plaintiff  did  upon  that  ^occasion  can  be  construed  into     p^c^qo 
a  waiver  of  his  right  to  repudiate  the  contract.     Udtvards  v.     *-     " 
JSateSy  7  M.  &  G.  590,  8  Scott,  N.  R.  406,  was  also  cited  on  the  mo- 
tion, for  the  purpose  of  showing  that  the  plaintiff 's  remedy,  if  any,  was 
upon  the  deed.     Cresswell,  J.,  in  the  course  of  the  argument  in  that 
ca^e,  puts  exactly  the  case  now  under  consideration.     He  says, — ^allud- 
ing to  an  observation  made  by  Bayley,  J.,  in  Tilsan  v.  The  Warwick 
GaS'Liffht  Company^  4  B.  &  C.  962,  7  D.  &  R.  876,  upon  the  case  of 
AUy  V.  Parish^  1  N.  R.  104, — "  The  only  effect  of  that  seems  to  be, 
that,  where  the  defendant  has  received  money  under  circumstances  that 
would  make  it  money  had  and  received  to  the  plaintiff's  use,  the  execu- 
tion of  a  subsequent  deed  of  covenant  between  the  parties  would  not 
prevent  the  plaintiff  suing  in  assumpsit  or  debt  for  money  had  and  re- 
ceived."    That  case  suggests  another  question,  viz.  whether  it  is  com- 
petent to  the  defendant,  under  non  assumpsit,  to  rely  on  the  deed.(a) 
Discarding  the  advertisement,  the  case  still  discloses  a  gross  fraud  on 
the  part  of  the  company,  in  taking  the  plaintiff's  deposit  after  they  had 
by  their  own  voluntary  act  reduced  the  amount  of  capital  and  the  num- 
ber of  shares  to  less  than  half  that  which  the  prospectus  represented. 
Nockeh  v.  OroBhy,  8  B.  &  C.  814,  5  D.  &  R.  751,  and   Wahtah  v. 
Spottiswoodej  15  M.  k  W.  501,  show,  that,  where  money  is  paid  for 
subscriptions  to  a  scheme  that  becomes  abortive,  the  subscribers  are 
entitled  to  recover  back  the  whole  sumd  paid  by  them,  without  any  de- 
duction on  account  of  preliminary  expenses. 

The  execution  of  the  deed  by  the  plaintiff  makes  no  difference.  It 
was  a  part  of  the  fraud  complained  of.  And  the  jury  have  found  that 
its  execution  was  induced  *by  the  same  fraudulent  representa-  ri^An^i 
tion  that  induced  the  plaintiff  to  pay  the  deposit.  (()  ^ 

(a)  See  the  didum  of  Maule,  J.,  in  FilfQfr  v.  Bwrnby,  2  M.  &  G.  529,  2  Scott,  N.  R.  689. 

(6)  See  Garwood  ▼.  Ede,  1  Exch.  264,  Clementi  v.  Todd,  1  Exch.  26S. 

In  the  former,  an  allottee  of  shares  in  a  railway  company  provisionally  registered,  paid  a 
deposit  of  2L  12s.  6d.  per  share,  and  signed  the  subscribers*  agreement,  which  gave  the  pro- 
vtsiottal  directors  power  to  carry  on  the  undertaking  or  any  part  of  it,  or  to  abandon  the 
whole  or  any  part  of  it,  and,  out  of  the  moneys  which  should  come  to  their  hands  by  way 
of  deposit  or  otherwise,  to  make  such  deposits  or  investments  as  might  be  required  by  tlie 
standing  orders  of  parliament,  and  also  to  pay  salaries,  &c.,  and  also  the  costs  of  obtaining 
acts  of  parliament,  &:c.,  and  generally  to  apply  such  moneys  in  paying  and  satisfying  all  other 
costs,  expenses,  or  liabilities  which  tliey  might  incur  in  relation  to  the  undertaking.  The 
scheme  proved  abortive,  and  the  company  was  dissolved  under  the  provisions  of  the  9  &  10 

2  A 
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Sir  F.  Kelly,  ChanneUj  Serjt.,  and  Fitzherhert,  in  support  of  tbe 
role.  The  plaintiff  entered  into  a  contract  with  the  provisional  commit- 
tee of  management  of  the  company  in  question,  under  and  by  virtue  of 
which  he  became  legally  bound  to  pay,  and  did  pay,  certain  moneys  by 
way  of  deposit.  He  afterwards,  by  virtue  of  the  same  contract,  executed 
a  certain  deed,  by  which  he  entered  into  new  obligations.  Upon  this 
*A^C\'\  ^^^^^  ^^  ^things,  the  company  is  clearly  entitled  to  retain  the 
■*  money  so  paid,  for  the  purpose  of  carrying  the  projected  under- 
taking into  effect,  or  until  it  is  finally  abandoned.  At  all  events,  the 
plaintiff  cannot  be  entitled  to  recover  back  the  whole  amount  paid,  bat 
only  80  much  as  may  remain  unappropriated  to  the  discharge  of  the  ex- 
penses provided  for  by  the  original  contract,  and  by  the  deed ;  and,  as 
no  evidence  was  given  that  any  such  surplus  in  fact  remained,  the  de- 
fendant was  entitled  to  a  verdict,— or  to  a  new  trial,  on  the  ground  that 
the  question  was  not  properly  left  to  the  jury,  and  that  their  verdict  was 
found  upon  an  issue  that  did  not  properly  arise  in  the  cause.  [Cress- 
well,  J.  What  question  do  you  suggest  should  have  been  left  to  the 
jury  ?]  Not,  whether  there  had  been  a  suppression  of  a  material  fact, 
as  in  a  case  of  insurance  ;  but  whether  the  defendant  knowingly  made  a 
false  and  fraudulent  representation,  and  whether  the  plaintiff  paid  his 
money  in  consequence  of  that  representation.  [Cresswell,  J.  As  I 
read  the  summing  up,  the  question  wa%  so  put.]  It  was  rather  put 
hypothetically,  whether  the  jury  would  infer  from  the  evidence  that  the 
plaintiff  might  have  been  induced  to  part  with  his  money  upon  the  faith 
of  the  assumed  false  representation  contained  in  the  advertisement  of 
the  17th  of  October,  than  as  a  fact  that  he  wa%  induced  by  that  repre- 
sentation to  pay  the  money. 

That  this  payment  was  made  in  pursuance  of  the  contract  evidenced 
by  the  application  for  shares  and  the  letter  of  allotment,  is  clear.  And 
it  is  no  answer  to  say  that  there  has  been  a  subsequent  collateral  mis- 
statement. In  Moen%  v.  Heyworth,  10  M.  &  W.  147,  it  was  expressly 
held,(a)  that  a  collateral  statement  made  at  the  timo  of  entering  into  a 
^^„^-|  contract,  but  not  embodied  in  it,  must,  in  order  to  invalidate  the 
^     contract,  on  the  ground  of  its  "^being  a  fraudulent  statement,  be 

VicL  c.  28.  In  an  action  to  recover  beck  the  deposit,— it  was  held  that  the  plaiatifi*,  by  exe- 
cuting the  deeds,  had  authorized  the  directors  to  dispose  of  the  money,  and  therefore  could 
not  recover  back  any  part  of  the  deposit 

And  in  the  latter,  the  plaintiff  signed  an  application  for  shares  in  a  railway  company  pn>- 
visionally  registered.  The  application  contained  the  usual  undenaking  to  sign  the  sub- 
scribers' agreement,  and  parliamentary  contract  when  required.  The  plaintiff  had  no  letter 
of  allotment,  bnt,  having  paid  the  deposit,  received  scrip-certificates  in  the  usual  form,  station 
that  ^  the  subscribers'  agreement  and  parliamentary  contract  had  been  signed  by  the  person 
to  whom  the  certificate  was  issu-^l."  The  plaintiff,  in  fact,  never  signed  either  the  sub- 
foribers'  agreement  or  parliamentary  contract  The  scheme  having  proved  abonive, — in  an 
action  to  recover  back  the  deposit,  it  was  held  that  the  plaintiff  had  placed  himself  in  the  saroa 
situation  as  if  be  had  signed  J^t>  subscribers'  agreement  and  parliamentary  contract,  and  could 
not  recover. 

(a)  Per  Parke,  E,  vid  Alderson,  K  \  Lord  Abinger,  C.  E,  diuniiienlt. 
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ftbown  not  only  to  haye  been  false,  but  to  have  been  known  to  be  so  by 
the  party  making  it,  and  that  the  other  party  was  thereby  induced  to  enter 
into  the  contract.  Stone  y.  Qrvhham^  2  Bulstr.  225,  226,(a)  Powell  v. 
JSdmundSj  12  East,  6,  and  Miuon  v.  Ditchbumj  2  C.  M.  &  R.  720,  n.,  are 
to  the  same  ^ect.  Here,  nothing  had  occurred  down  to  the  time  of  the 
payment  of  the  deposit,  that  could  have  the  effect  of  releasing  the  plain- 
tiff from  the  performance  of  his  contract.  The  contract  is  clearly  de- 
fined. The  prospectus  states,  that,  <«  in  case  parliament  should  not  sanc- 
tion the  undertaking,  the  money  deposited,  deducting  the  necessary  ex- 
penses  attending  the  projeetion^  will  be  returned  to  the  shareholders.*' 
That  was  a  distinct  notice  that  the  deposit  was  not  in  any  event  to  be  re- 
turned undiminished ;  but  that  some  portion  of  it,  at  least,  was  to  be 
applied  in  discharge  of  necessary  expenses.  The  cases  of  Fox  v.  Clifton, 
Pitchford  V.  DaviSy  NocheU  v.  Orosbtf,  and  WaUtah  v.  Spottiswoodej  are 
totally  inapplicable.  In  the  first  two,  no  question  arose  as  between  the 
shareholder  and  the  company ;  it  was  sought  to  charge  the  respective 
defendants  with  contracts  entered  into  by  the  directors  with  third  par- 
ties, on  the  ground  that  they  were  partners  in  the  adventure:  and,  in  the 
last  two,  the  committee  had  no  power  to  apply  any  of  the  deposits  to  the 
payment  of  preliminary  expenses,  but  were  bound  to  hold  ihem  down  to  the 
time  of  giving  out  scrip;  they  were,  therefore,  simply  cases  of  payment  of 
money  upon  a  consideration  that  had  failed  or  been  destroyed.  Here,  how- 
ever, there  is  no  room  for  implication  or  inference ;  the  money  is  paid  under 
an  express  contract.  By  his  letter  of  application,  the  plaintiff  undertakes 
to  accept  such  shares  as  may  be  appropriated  to  him,  subject  to  the  regula- 
tions of  the  company,  to  sign  the  necessary  '''legal  documents,  and  r^ic^o^ 
to  pay  the  deposit  when  required.  The  letter  of  allotment  sent  to  ** 
the  plaintiff,  in  answer  to  his  application,  informs  him  that  the  committee 
have  allotted  to  him  certain  shares,  <<upon  condition  that  the  deposit  of  1/. 
7«.  6d.  per  share  thereon,  be  paid  on  or  before  Saturday,  the  18th  of 
October;*'  and  he  is  further  informed,  that,  in  default  of  payment,  "  this 
allotment  will  be  forfeited,  and  the  shares  disposed  of  to  other  appli- 
cants." It  may  be  conceded,  that,  where  a  contract  is  made  by  letter, 
and  a  new  term  is  introduced,  in  the  answer,  not  contemplated,  or  in- 
cluded in  the  proposal,  the  contract  does  not  become  complete  until  the 
new  term  is  assented  to.  Thus,  a  proposal  to  take  a  lease  for  a  certain 
term,  (as  in  Holland  v.  Eyre^  or  from  a  given  period,  (as  in  Routledge  v. 
Ghrant,)  coupled  with  an  answer  agreeing  to  grant  a  lease  for  a  different 
term,  or  to  commence  from  §,  different  period,  will  not,  without  more, 
constitute  a  contract.  What  is  the  new  term  introduced  here  7  The  fix- 
ing the  day  for  the  payment  9!  the  deposit  is  in  express  accordance  with 
the  plaintiffs'  proposal.  Then,  it  is  said  that  the  letter  of  allotment 
Biiperadds  a  condition,  that,  in  default  of  payment  of  the  deposit  on  the  day 
named,  the  allotment  will  be  forfeited,  and  the  shares  disposed  of  to 

(a)  Qumn  the  releramof  of  Cbis  case. 


432  WoNTNER  V.  Shairp.  E,  T.  1847. 

other  applicants,  and  that  the  shares  shall  not  be  transferable.  There 
is  nothing  in  this  that  is  inconsistent  with  the  proposal.  The  plaintiff 
undertakes  to  accept  such  shares  as  may  be  appropriated  to  him,  subject 
to  the  regulatioHB  of  the  company.  [Wilde,  C.  J.  Subject  to  the  regula- 
tions referred  to  in  the  prospectus.  What  is  the  use  of  a  prospectus,  if 
it  be  not  to  inform  the  public  of  the  conditions  and  regulations  upon 
which  the  company  proposes  to  contract  with  them  ?]  That  is  not  the 
fair  and  legitimate  meaning  of  the  letter :  it  means,  subject  to  such  rea- 
sonable regulations  as  the  company  may  from  time  to  time  find  it  conve- 
^^„o-l     nient  to  make  in  relation  to  *the  allotment  of  shares, — one  of 

^  which  must  necessarily  be  the  time  at  which  the  deposit  is  to  be 
paid,  and  another  the  mode  of  enforcing  the  observance  of  that  essential 
preliminary.  There  can  be  no  reason  why  a  different  construction  should 
be  put  upon  this  contract  than  is  put  upon  the  ordinary  clause  of  for- 
feiture in  a  lease.  The  lessee  cannot  avoid  the  lease  by  non-payment  of 
rent  on  the  day ;  but  the  lessor  may  avail  himself  of  the  forfeiture,  or 
waive  it,  at  his  option.  Besides,  the  very  term  "  forfeiture"  presupposes 
the  possession  or  the  right  to  the  thing  forfeited.  It  was  a  part  of  the 
plaintiff's  contract,  that  he  would  sign  the  parliamentary  contract,  upon 
exchanging  his  bankers*  receipt  for  scrip.  Accordingly,  on  the  4th  of 
November,  he  executes  the  deed,  and  takes  the  scrip.  By  the  deed,  he 
contracts  with  the  trustees,  amongst  other  things,  that  the  provisional 
committee  or  directors  therein  named,  «  shall  have  full  power  and  au- 
thority to  pay  and  discharge  all  such  costs,  charges,  and  expenses  as 
may  already  have  been,  or  shall  hereafter  be,  incurred  or  disbursed  in 
and  about  the  forming  or  carrying  forward  the  said  undertaking ;"  and, 
further,  <<  that,  in  the  event  of  no  such  application  as  aforesaid  being 
made  to  parliament,  or  of  such  application  being  made  and  the  same  not 
being  successful,  they  the  said  parties  thereto  of  the  first  part  (the  sub- 
scribers or  allottees)  shall  and  will  well  and  truly  pay,  allow,  and  dis- 
charge all  the  expenses  which  shall  have  been  incurred,  whether  pre- 
viously to  or  after  the  execution  of  these  presents,  in  or  about,  or  with 
a  view  to,  the  establishment  or  promotion  of  the  said  undertaking.^' 
[WiLDB,  C.  J.  The  deed  undoubtedly  confers  upon  the  committee  very 
extensive  powers.  But  the  jury  have  expressly  found  that  the  plaintiff 
executed  that  deed  on  the  4th  of  November,  under  the  same  beh'ef  as 
existed  in  his  mind  when  he  paid  the  deposit  on  the  22d  of  October.] 
*d^i     ^^^^  money  *was  paid  under  and  subject  to  the  terms  of  a  con- 

^  tract,  by  which  the  plaintiff  agreed,  that,  in  the  event  of  the 
scheme  becoming  abortive,  it  should  be  available  for  the  discharge  of 
the  necessary  preliminary  expenses.  The  money  is  subscribed  under  a 
contract  which  expressly  contemplates  the  possible  failure  of  the  under- 
taking. It  must  be  matter  of  doubt  whether  the  legislature  will  enter- 
tain the  application  for  an  act  to  incorporate  the  company,  and  also 
whether  the  scheme  will  receive  such  an  amount  of  encouragement  from 
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the  public  as  will  enable  the  committee  to  go  to  parliament.  Much  pre- 
liminary expense  must  necessarily  be  incurred  before  these  doubts  can 
be  solved.  It  is  not  contended  that  the  plaintiff's  execution  of  the  deed 
in  any  way  prejudices  his  right  of  action,  if  he  be  entitled  to  avoid  the 
original  contract  on  the  ground  of  fraud. 

Aflsuming,  as  is  contended  on  the  part  of  the  plaintiff,  that  the  con- 
tract was  open,  what  is  the  effect  of  the  advertisement  of  the  17  th  of 
October  ?  [Wildb,  C.  J.  It  states  that  the  committee  have  appropri- 
ated shares  up  to  the  extent  of  their  power  to  appropriate.]  It  may 
be  that  the  unappropriated  shares  were  reserved  by  the  committee  for  a 
very  proper  and  beneficial  purpose.  By  the  terms  of  the  subscription 
contract,  they  had  power  to  agree  for  the  amalgamation  of  this  company 
with  any  other  railway  company  ;(a)  and  this  could  only  be  effected  by 
retaining  a  considerable  number  of  shares  at  their  disposal.  [Cresis- 
WELL,  J.  What  is  it  the  company  contracts  to  give  the  plaintiff  in  ex- 
change for  his  deposit  ?  Sixty  120,000th  parts  of  8,000,000i.  They 
offer  him  sixty  58,000th  parts  of  1,450,0002., — a  sum  that  must  render 
the  scheme  abortive.  Wildb,  G.  J.  The  prospectus  states  that  the 
deposit  of  11,  Is.  6(2.  per  share  will  be  sufficient  to  comply  with  the 
standing  orders  of  "^the  House  of  Commons.  That  would  not  r^.  < oc 
be  so,  unless  the  whole  120,000  shares  were  allotted  and  paid  ^ 
for.]  It  never  can  be  contended  that  it  is  a  condition  precedent  that 
the  whole  number  of  contemplated  shares  shall  be  applied  for  and  allot- 
ted before  any  liability  can  arise  on  the  part  of  the  allottees.  [Wilde, 
C.  J.  Gould  the  committee  have  sustained  an  action  against  the  pre- 
sent plaintiff,  upon  proof  that  58,000  shares  only  had  been  appropriated, 
although  bond  fide  applications  from  responsible  persons  had  been  made 
to  a  number  exceeding  400,000  ?]  The  point  is  now  under  the  con- 
sideration of  the  Gourt  of  Queen's  Bench,  in  a  case  of  Woolmer  v.  Toby. 
There,  however,  the  disparity  was  not  so  great — the  proposed  number 
of  shares  being  40,000,  and  the  number  allotted  36,400 ;  and  there  was 
no  clause  of  forfeiture,  as  here.  Taylor  v.  ABhton^  11  M.  &  W.  401, 
and  the  cases  there  cited,  show,  that,  in  order  to  have  the  effect  here 
contended  for,  actual  fraud  should  have  been  intended. 

Assuming  that  the  plaintiff  became  aware  for  the  first  time  at  the 
meeting  of  the  15th  of  December,  that  the  full  number  of  120,000 
shares  had  not  been  allotted,  and  that  he  was  therefore  entitled  to  re- 
scind the  contract,  he  was  bound  to  take  his  stand  at  once,  if  he  meant 
to  rely  upon  the  objection,  and  to  retire :  Richardson  v.  Dunn^  2  Q.  B. 
218.  Ue  had  no  right  to  say,  that,  by  reason  of  the  fraud,  he  had  never 
become  a  shareholder,  and  at  one  and  the  same  time  to  claim  the  pri 
vileges  of  a  shareholder,  by  opposing  the  resolutions  that  were  put,  anu 
proposing  an  amendment. 

Manifest  injustice  will  be  done,  unless  this  question  be  submitted  to 

(a)  So  far  as  the  extension  line  and  bnuiobes  were  concerned. 
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another  jury  in  less  ambignous  and  more  correct  terms,  j^y  toe  mode 
in  which  the  question  was  left  to  them,  the  jury  were  evidently  led  to 
^ .  „^-|  suppose  that  the  plaintiff  must  necessarily  bo  entitled  to  reooYer 
-'  ^back  the  deposit,  if  there  were  any  misrepresentation ;  whereas, 
the  true  question  was,  whether  he  really  was  induced  to  pay  the  money 
by  the  statement  contained  in  the  advertisment  of  the  17th  of  October. 
To  entitle  the  plaintiff  to  recover,  it  was  not  enough  that  the  represen- 
tation was  false,  and  false  to  the  defendant's  knowledge ;  it  was  neces- 
sary also  that  the  plaintiff  was  thereby  induced  to  enter  into  the  con- 
tract. [Wilde,  G.  J.  What  I  understand  my  brother  Erle  to  have 
said,  was,  that,  to  entitle  the  plaintiff  to  recover,  the  false  representation 
need  not  have  been  the  $ole  inducement  to  his  paying  the  money,  but 
that  it  must  have  had  a  material  influence  on  his  mind.] 

Cur,  adv.  tmU, 

Wilde,  G.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  assumpsit  for  money  had  and  received  to  the 
use  of  the  plaintiff:  to  which  the  defendant  pleaded  non  assumpsit. 

The  action  was  brought  by  the  plaintiff  against  the  defendant  as  one 
of  the  committee  of  management  of  a  projected  railway  company,  to 
recover  the  sum  of  82Z.  10«.  paid  by  the  plaintiff  as  a  deposit  on  sixty 
shares  which  had  been  allotted  to  him  in  that  concern. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  at  Guildhall  after 
last  Trinity  term,  when  it  appeared  in  evidence,  that,  in  the  month  of 
June,  1845,  a  prospectus  was  issued  in  the  following  form  : — '<  Direct 
London  and  Exeter  Railway  Gompany,  with  extension  to  Falmouth  and 
Penzance.  Gapital  3,000,000/.,  in  120,000  shares  of  252.  each.  De- 
posit 11.  7«.  6(2.  per  share.  A  further  deposit  of  12.  5«.  per  share  to  be 
paid  after  the  bill  has  passed  the  House  of  Commons.  With  power  to 
raise  1,000,0002.  more,  if  necessary.  Provisionally  registered  pursuant 
♦d^7T  ^^*^  ^  ^  Vict.  c.  110."  It  then  *proceed8  to  give  the  names 
-*  of  the  provisional  committee,  the  committee  of  management, 
(amongst  whom  was  the  defendant,)  and  the  several  officers  of  the  pro- 
posed company ;  and  states,  amongst  other  things,  that  «<  the  plans, 
sections,  and  books  of  reference  will  be  ready  within  the  time  prescribed 
by  the  standing  orders  of  parliament ;  and  application  will  be  made  for 
a  bill  to  incorporate  the  company  early  in  the  next  session.  The  usaal 
power  will  be  taken  by  the  act  to  allow  interest  at  42.  per  cent,  per  an- 
num^ after  passing  the  act,  on  the  amount  of  the  subscriptions  paid  up, 
and  that  no  subscriber  shall  be  answerable  for  more  than  the  amount  of 
his  deposit,  until  the  act  be  obtained,  and  then  not  beyond  the  amount 
of  his  subscription.  In  case  parliament  should  not  sanction  the  present 
undertaking, — which  every  active  means  wUl  be  taken  to  securr;, — the 
money  deposited  (deducting  the  necessary  expenses  attending  the  pro- 
jection) will  be  returned  to  the  shareholders.  *  *  *  The  deposit  of 
12.  7^.  6(2.  per  share  will  be  sufficient  to  comply  with  the  standing  order 
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of  the  House  of  Commons ;  and,  after  the  bill  has  passed  the  Commons, 
a  further  deposit  of  IZ.  5«.  will  be  made,  in  order  to  comply  with  the 
regulations  of  the  House  of  Lords."  At  the  foot  of  this  document,  a 
printed  form  of  application  for  shares  was  given. 

On  the  25th  of  September,  1845,  the  plaintiff  sent  in  an  application 
for  thirty  shares,  in  the  form  prescribed.  And,  on  the  10th  of  October, 
he  caused  application  to  be  made  to  one  of  the  directors  to  obtain  an 
allotment  of  sixty  shares  in  lieu  of  thirty.  In  answer  to  his  application, 
the  plaintiff,  some  time  between  the  11th  and  the  22d  of  October,  re- 
eeiyed  fnuB  the  secretary  a  letter  of  allotment,  (ut  ante,  p.  408.)  In  this 
letter,  as  well  as  in  the  prospectus,  the  concern  is  described  as  one 
which  was  to  have  a  capital  of  8,000,000/.,  in  120,000  shares. 

^Before  the  day  appointed  for  the  payment  of  deposits,  an     r^c^qo 
advertbement  was  published  by  the  managing  committee,  as     ^ 
follows : — 

« Direct  London  and  Exeter  Railway  Company,  with  extension  to 
Falmouth  and  Penzance. 

«( The  committee  of  management  hereby  give  notice  that  they  have 
completed  the  allotment  of  8hare$^  and  that  the  usual  letters  are  this  day 
issued.  In  the  arduous  duty  of  deciding  on  claims  unprecedented,  it  is 
believed,  in  their  number  and  respectability,  the  committee  have  been 
obliged  to  give  a  preference  to  applicants  locally  interested,  or  likely  to 
bring  to  bear  for  the  company  a  large  share  of  legitimate  influence. 
The  numerous  persons  of  undoubted  claims,  on  the  score  of  wealth  and 
social  standing,  whose  applications  have  either  been  passed  over  or  cut 
down,  are  requested  to  accept  this  reason  as  the  company's  apology. 
The  committee  desire  to  add,  that,  while  attestations  of  public  support 
are  daily  reaching  them  from  the  most  influential  quarters,  the  engineer- 
ing preparations  under  Mr.  Braithwaite  are  so  far  advanced  that  the 
project  cannot  fail  to  be  placed  before  parliament  in  a  manner  the  most 
satisfactory  to  the  shareholders." 

Some  evidence  was  given  from  which  it  might  be  inferred  that  the 
plaintiff  saw  this  advertisement :  and  on  the  23d  of  October,  he  paid 
82Z.  10«.  as  a  deposit  on  the  shares  allotted  to  him.  At  that  time,  the 
committee  had  in  fact  allotted  no  more  than  58,000  shares,  although 
applications  had  been  made  by  responsible  persons  for  more  than  the 
120,000. 

On  the  4th  of  November,  the  plaintiff  executed  the  subscription  eon- 
tract,  under  seal ;  which  gave  power  to  the  committee  to  pay  expenses 
which  then  had  been  or  might  thereafter  be  ineurred,  out  of  the  funds 
thereby  described. 

The  plans  and  sections  deposited  in  the  parliament  ^office  on     r-i^Aoa 
the  30th  of  November  were  imperfect ;  the  whole  of  the  deposit,     ^ 
except  4007.  had  then  been  expended ;  and  the  committee  had  no  funds 
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for  making  the  deposit  required  b j  the  standing  orders  of  the  House  of 
Commons. 

On  the  15th  of  December,  a  meeting  of  shareholders  was  called,  at 
which  the  plaintiff  attended.  Resolutions  of  confidence  in  the  concern 
and  in  the  committee  of  management,  and  that  a  further  allotment  of 
shares  should  be  made  to  raise  the  sum  required  for  deposit,  were  pro- 
posed. The  plaintiff  moved  an  amendment,  '<  that,  as  58,000  shares 
only  had  been  allotted,  the  deposits  already  received  should  be  returned 
to  the  parties  who  paid  them."  The  chairman  did  not  put  the  amend- 
ment ;  but  he  did  put  the  original  resolutions,  which  were  carried  by  a 
large  majority. 

A  few  days  afterwards,  the  committee  found  that  it  was  impossible 
to  proceed  with  the  undertaking;  and,  on  the  6th  of  January,  1846, 
this  action  was  commenced. 

Upon  this  state  of  facts,  it  was  insisted  on  the  part  of  the  plaintiff, 
that  the  advertisement  stating  that  the  allotment  of  shares  had  been 
completed,  was  false  to  the  knowledge  of  the  committee,  and  was  a 
fraudulent  misrepresentation ;  and  that  the  plaintiff,  having  been  thereby 
induced  to  pay  his  money,  was  entitled  to  recover  it  in  this  action ;  an*l 
that  the  deed  was  executed  by  the  plaintiff  under  the  influence  of  the 
same  misrepresentation,  and  therefore  did  not  affect  his  rights. 

For  the  defendant,  it  was  insisted  that  the  written  application  for 
shares,  and  the  letter  of  allotment,  constituted  a  valid  contract,  by  which 
the  plaintiff  was  bound  to  pay  the  deposit  on  or  before  the  18th  of  Oc- 
tober, and  therefore  he  could  not  be  permitted  to  ascribe  the  payment 
which  he  made  to  the  advertisement :  and,  further,  that,  whatever  might 

. .  ^-.  have  been  the  result,  had  *the  case  rested  on  the  prospectus 
-*  and  letters  only,  the  deed  expressly  authorized  the  application 
of  the  deposits  to  the  payment  of  the  expenses  incurred  in  preparing  for 
parliament. 

The  learned  judge  before  whom  the  cause  was  tried,  without  declaring 
his  opinion  whether  the  letters  of  application  and  allotment  constituted 
a  binding  contract  or  not,  left  it  to  the  jury  to  say — whether  the  defend- 
ant made  a  fraudulent  misrepresentatioa  which  was  a  material  Induce- 
ment to  the  plaintiff  to  pay  his  money,-^whether  the  consideration  kail 
failed,  the  company  being  at  an  end, — and  whether  the  deed  was  exe- 
cuted by  the  plaintiff  under  the  same  belief  which  had  operated  on  hid 
mind  when  he  paid  his  money. 

The  jury  having  answered  these  questions  in  the  affirmative,  the 
learned  judge  said  that  their  finding  entitled  the  plaintiff  to  a  verdict 
for  82/.  lOs ;  for  which  amount  a  verdict  was  accordingly  entered  for 
him. 

In  Michaelmas  term  last,  a  rule  nisi  was  obtained  for  entering  a  non- 
suit, or  a  verdict  for  the  defendant,  or  for  a  new  trial  on  the  ground  of 
misdirection.     The  case  was  recently  argued  before  us,  when  it  was 
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contended  (as  at  the  trial,)  on  behalf  of  the  defendant,  that  the  let- 
ters constituted  a  binding  contract,  and  that  the  payment  made  by  the 
plaintiff  must  be  ascribed  to  his  legal  liability,  and  not  to  the  adyertise- 
ment ;  that  the  advertisement  contained  no  misrepresentation,  for  it  did 
not  import  that  the  whole  number  of  shares  had  been  allotted, — or,  if 
it  did,  the  representation  was  manifestly  addressed  to  disappointed  ap- 
plicants, and  not  to  allottees,  and  therefore  it  was  not  a  misrepresenta- 
tion to  the  plaintiff;  and  that,  if  the  money  was  not  obtained  by  fraud, 
the  deed  which  the  plaintiff  executed,  expressly  authorized  the  applica- 
tion of  it  to  the  payment  of  expenses  incurred.  But  it  was  admitted, 
that,  if  the  payment  waa  obtained  by  fraud,  the  deed  would  be  no  ^^^^ 
"^answer  to  the  action.  It  was  further  contended  that  the  plain-  *- 
tiff,  by  attending  the  meeting  of  the  15th  of  December,  and  there  acting 
and  voting  as  a  shareholder  after  he  heard  that  only  58,000  shares  had 
been  allotted,  had  precluded  himself  from  claiming  a  return  of  his  deposit 
on  that  ground, — ^for  which  Campbell  v.  Flemingy  1  Ad.  k  E.  40,  3  N. 
k  M.  884,  was  cited  as  an  authority. 

Upon  the  first  of  these  points,  we  are  of  opinion  that  there  was  no 
contract  binding  the  plaintiff  to  part  with  his  money,  at  the  time  when 
he  paid  the  deposit.  He  had  applied  for  sixty  shares  in  a  concern 
which  was  to  have  a  capital  of  8,000,000?.,  raised  by  the  issue  of  120,000 
shares.  The  committee  allotted  to  him  a  very  different  thing,  but  pro- 
fessed to  allot  to  him  that  which  he  had  asked  for :  and  the  letter  of 
allotment,  as  well  as  the  prospectus,  describes  the  capital  as  8,000,000?., 
and  the  number  of  shares  as  120,000.  Now,  it  might  be  reasonable  to 
expect  that  ^uch  an  undertaking  would  succeed  with  a  capital  of 
3,000,000?.,  but  perfectly  absurd  to  suppose  it  could  be  accomplished 
for  less  than  half  that  sum.  The  plaintiff,  therefore,  having  asked  for 
shares  in  a  practicable  scheme,  received  shares  in  a  scheme  that  was 
impracticable,  and  which  was  rendered  so  by  the  act  of  the  committee 
in  refusing  to  allot  more  than  58,000  shares,  although  more  than  the 
whole  120,000  had  been  applied  for  by  responsible  parties.  That  which 
was  allotted  not  being  in  truth  that  which  the  plaintiff  had  asked  for, 
he  was  not  bound  to  take  it.  Again,  the  allotment  was  not  absolute, 
but  conditional  only ;  and  on  that  ground  also  we  think  that  the  appli- 
cation and  allotment  did  not  constitute  a  valid  contract ;  the  latter  not 
being  a  simple  acceptance  of  the  plaintiff's  proposal. 

Such  being  our  opinion  as  to  the  alleged  contract,  we  must  inquire 
whether  there  was  any  evidence  that  the  *plaintiff  was  induced  ri^AAo 
to  pay  his  money,  by  any  fraudulent  misrepresentation.  If  ^ 
there  was  no  fraudulent  misrepresentation,  the  plaintiff  ought  to  have 
been  nonsuited,  or  a  verdict  should  have  been  found  for  the  defendant. 
But  we  think  there  was  ample  evidence  of  such  misrepresentation.  If 
we  are  to  construe  the  advertisement,  we  think  it  means  that  all  the 
shares  had  been  allotted ;  and,  as  it  was  a  public  advertisement,  at  least 
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k  most  be  taken  to  have  been  addressed  to  all  who  were  interested  in 
the  subject-matter  of  it,— of  whom  the  plaintiflf  was  undoubtedly  one. 
To  him  it  represented  that  he  had  got  what  he  asked  for,  yiz,  sixtj  of 
120,000  shares  in  the  proposed  adventure.  The  jury,  therefore,  were 
well  warranted  in  finding  that  the  representation  so  made,  was  a  mate- 
rial inducement  to  him  to  pay  his  money.  If  the  meaning  of  the  adver- 
tisement was  for  the  jury,  they  appear  to  have  construed  it  as  we  do. 
Either  way,  there  was  ample  evidence  to  be  left  to  the  jury  on  this 
point ;  and  there  is  no  ground  for  either  a  nonsuit  or  a  verdict  for  the 
defendant. 

The  next  point  made  for  the  defendant,  was,  that  the  plaintiff,  bj 
attending  and  acting  as  a  shareholder  at  the  meeting  of  the  15th  of 
December,  when  he  knew  that  only  58,000  shares  had  been  allotted, 
had  precluded  himself  from  making  any  claim  to  his  deposit  on  that 
ground.  But  the  evidence  disposes  of  this  point.  The  only  act  done 
by  the  plaintiff  at  that  meeting,  was,  to  propose,  that,  in  consequence  of 
the  allotment  of  58,000  shares  only,  all  the  deposits  should  be  returned: 
and  the  argument  comes  to  this,  that,  having  tried  to  get  others  to  join 
him  in  claiming  the  deposits,  and  having  failed  in  that  attempt,  he  shall 
not  be  permitted  to  do  so  by  himself.  No  such  doctrine  as  that  is  to  be 
found  in  Campbell  v.  Fleming^  or  in  any  other  decided  case  that  we  are 
aware  of.  The  plaintiff  did  no  act  at  that  meeting,  or  afterwards,  show- 
*±A9r[  ^^S  ^  assent  to  be  treated  '''as  a  holder  of  the  sixty  shares ;  and 
^  we  think,  that  notwithstanding  his  attendance  at  that  meeting, 
he  is  in  a  condition  to  maintain  this  action.  The  motion,  therefore,  for 
a  nonsuit,  or  a  verdict  for  the  defendant,  entirely  fails.     * 

But  it  was  further  contended  by  Mr.  Fitzkerbert^  that  the  defendant 
was  entitled  to  a  new  trial,  because  the  learned  judge  did  not  tell  the 
jury  whether  the  letters  of  application  and  allotment  did  or  did  not  con- 
stitute a  binding  contract.  It  is  impossible  to  make  that  a  ground  for 
granting  a  new  trial.  Whether  they  constituted  a  contract  or  not,  was 
a  question  of  law  for  the  court,  not  of  fact  for  the  jury :  and,  if  a  nev 
trial  were  granted,  the  same  question  that  the  learned  judge  submitted 
to  the  jury,  must  be  again  submitted  to  them.  Moreover,  it  appears, 
that,  after  taking  their  opinion  on  the  question  of  fraudulent  misrepre- 
sentation, the  judge  said  that  the  plaintiff  was  entitled  to  a  verdict, 
which  must  be  taken  as  a  direction  to  the  jury  to  find  such  verdict  If, 
in  order  to  give  that  direction,  it  was  necessary  to  decide  that  the  let- 
ters did  not  constitute  a  contract,  the  learned  judge,  in  giving  that  di- 
rection, must  be  taken  to  have  so  decided.  And,  if  we  had  considered 
that  the  letters  did  constitute  a  contract,  we  must  have  treated  that  di- 
rection as  incorrect,  and  have  made  the  rule  absolute  for  a  new  trial. 
Inasmuch  as  we  think  the  direction  right,  the  rule  obtained  by  the  de- 
fendant fails,  as  to  this,  as  well  as  the  other  points,  and  must  be  dis- 
charged generally. 
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My  brother  Williams^  having  been  consulted  on  this  case,  when  at 
Jie  bar,  has  taken  no  part  in  the  decision.  Rule  di8charged.(a) 

(a)  And  aee  Jwrnit  ▼.  £mii«ej^,  post,  Vol.  V. 
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A^  a  prisoner  in  execution  in  the  common  jail,  for  the  county  of  Radnor,-~but  having  a  pen> 
manent  lodging  in  London,  where  his  wife  and  family  resided,  and  to  which  it  wps  his 
intentioo  to  retumy-^petitioned  the  court  of  bankruptcy  for  protecdon  from  process,  vndfiP 
the  5  &  6  VicL  c.  11 6,  and  7  &  8  Vict  c.  96,  and  a  commissioner  of  that  court  issued 
bis  warrant  to  bring  A.  before  him  for  examination.  The  prisoner  was  accordingly  brought 
up  to  London  on  Saturday,  the  24th  of  January,  and  carried  before  the  commissioner  at 
about  two  o'clock  on  that  day,  when  his  petition  was  dismissed,  for  informality . — litldy  that 
A.  had  a  sufficient  residence  within  the  London  district  to  entitle  him  to  present  his  peti- 
tion there,  and  that  the  commissioner  had  such  jurisdiction  in  the  matter  as  to  justify  the 
sheriff  in  yielding  obedience  to  bis  warrant. 

Before  five  o'clock  on  the  Saturday  aAernoon,  a  writ  of  habeai  eorpu$  was  lodged  with  the 
town  agent  of  the  sheriff,  and  a  copy  served  upon  the  officer  who  had  A.  in  custody.  Tlie 
writ  was  sent  into  Radnorshire  that  evening,  and  returned  on  the  following  Monday,  when 
A.  was  taken  before  a  judge  at  chambers,  and  committed  to  the  Queen's  prison.  It  ap- 
peared that  A.'s  state  of  health  was  such  that  he  could  not,  without  inconvenience  and 
risk,  have  been  carried  back  to  Radnorshire  on  the  Saturday  niglit ;  and  tliat,  in  the  inter- 
val between  the  dismissal  of  Ills  petition  and  his  being  taken  before  the  judge,  the  officer 
who  bad  him  in  charge,  allowed  him  to  go  to  taverns,  and  other  places,  in  London  and 
Middlesex,  but  always  iu  actual  custody  >"Held^  that  the  sheriff  was  not  guilty  of  an  escape; 
for]  that  he  was  only  bound  to  take  his  prisoner  back  to  jail  within  a  convenient  time,  and 
to  gturd  him  with  a  reasonable  degred  of  strictness  during  the  time  he  was  necessarily  out 
of  the  limits  of  his  county. 

This  was  an  action  upon  the  case  against  the  sheriflf  of  the  county  of 
Radnor,  for  suffering  one  Carroll,  a  prisoner  in  his  custody  under  a  writ 
o{  capias  ad  satisfaciendum,  to  escape  and  go  at  large.  The  defendant 
pleaded  not  guilty,  and  also  (amongst  others)  a  plea  denying  the  caption. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  London  after 
last  Easter  term.  The  facts  that  appeared  in  evidence  were  as  follows : 
— On  the  8Qth  of  January,  1846,  a  writ  of  capias  ad  satisfaciendum 
against  Carroll,  at  the  suit  of  the  present  plaintiff,  was  delivered,  in  Lon- 
don, to  the  town  agent  of  the  undersheriff  of  Radnorshire,  and  by  him 
sent  to  the  undersheriff,  enclosed  in  a  letter  stating  that  Carroll  was  in 
Presteigne  jail,  to  which  '''he  had  been  committed  on  the  10th  r^t^AAJz 
or  12th  of  November,  1845,  in  execution  at  the  suit  of  one  ^ 
Steele. 

On  Saturday,  the  24th  day  of  January,  Carroll  was  brought  up  to 
London,  by  an  officer  of  the  sheriff  of  Radnorshire,  in  obedience  to  a 
warrant  issued  by  a  commissioner  of  the  court  of  bankruptcy,  for  his  ex- 
amination upon  a  petition  presented  by  him  to  that  court  for  protection 
from  process.  He  was  taken  before  the  commissioner  about  two  o'clock 
on  that  day,  when  the  commissioner,  upon  the  hearing,  dismissed  his  pe- 
tition, for  informality.  On  the  same  day,  a  writ  of  habeas  corpus  was 
issued,  and  lodged  with  the  town  agent  of  the  sheriff  before  five  o'clock, 
and  by  him  sent  down  into  Radnorshire, — a  copy  being  served  in  Lon* 
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don  upon  the  bailiff  who  had  Carroll  in  his  custody.  Garroirs  health,  it 
appeared,  was  such  that  he  could  not  have  been  carried  back  to  Pres- 
teigne on  the  24th  without  much  inconvenience  and  some  risk.  The 
sheriff's  return  to  the  haheoB  corpuB  arriving  in  London  on  the  26th, 
Carroll  was  on  that  day  taken  before  a  judge  at  chamber s,  by  whom  he 
was  committed  to  the  Queen's  prison. 

On  the  24th,  Carroll  went  to  The  Rainbow  tavern,  and  to  Anderton'a 
Coffee  House,  in  Fleet  Street,  and  also  to  the  o£Bce  of  his  attorney  in 
Lixicoln's  Inn,  and  to  the  chambers  of  a  gentleman  in  Gray's  Inn.  He 
slept  that  night  at  the  west  end  of  the  town,  and  spent  the  following 
day  (Sunday)  at  an  inn  at  Hampstead,  called  The  Spaniards,  retorniDg 
at  night  to  sleep  in  town.  The  officer  who  had  him  in  charge,  was,  dur- 
ing all  this  time,  until  his  commitment  to  the  Queen's  prison,  in  con- 
stant attendance  upon  him,  and  slept  in  the  same  room  with  him  on  the 
Saturday  and  Sunday  nights. 

In  his  petition,  which  bore  date  the  17th  of  January,  1846,  Carroll 
inAA^-y  stated  several  successive  places  of  his  "^residence,  in  Middlesex, 
^  Surrey,  and  London;  and,  amongst  them,  one  in  London,  in 
which  his  wife  and  family  remained  at  the  time  of  the  presentment  of 
the  petition,  and  of  the  trial,  and  where  he  had  resided  for  twelve  months 
successively  when  arrested  at  the  suit  of  Steele.  He  also  described  him- 
self as  <<  now  a  prisoner  in  Presteigne  jail." 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  inasmuch  as  Carroll 
was  not  personally  resident  within  the  London  district  at  the  date  of  his 
petition,  the  commissioner  had  no  jurisdiction  to  issue  his  warrant  to 
bring  him  up  to  London  for  examination,  and  consequently,  that,  in 
bringing  him  up  in  obedience  to  that  warrant,  the  sheriff  was  guilty  of  an 
escape ;  and,  further,  that,  assuming  that  the  sheriff  was  justified  in  yield- 
ing obedience  to  the  commissioner's  warrant,  the  conduct  of  the  officer,  in 
permitting  Carroll  to  go  about  in  the  manner  he  did  whilst  in  London,— 
even  if  he  was  justified  in  abstaining  from  returning  with  him  to  Pres- 
teigne on  the  Saturday  afternoon, — made  the  sheriff  liable  for  an  escape. 

The  learned  judge  ruled  that  there  was  sufficient  evidence  of  a  cap- 
tion to  entitle  the  plaintiff  to  a  verdict  on  the  second  issue ;  that  the  offi- 
cer was  not,  under  the  circumstances,  bound  to  carry  his  prisoner  back 
to  Presteigne  on  the  Saturday,  or  to  travel  on  the  Sunday ;  and  that, 
Carroll  being  absent  from  the  place  of  residence  of  his  family,  by  com- 
pulsion of  law,  but  with  an  intention  to  return  to  it,  he  had  such  a  resi- 
dence within  the  London  district  as  to  entitle  him  to  present  his  petition 
to  the  court  of  bankruptcy  there,  and,  consequently,  that  the  warrant 
was  a  sufficient  protection  to  the  sheriff.  He  accordingly  directed  a  ve^ 
diet  to  be  entered  for  the  defendant  on  all  the  issues  but  the  second; 
*14.71  ''^serving  to  the  plaintiff  leave  to  move  to  *enter  a  verdict  foi 
^  nominal  damages,  if  the  court  should  be  of  opinion  that  either 
objection  was  tenable. 
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iJkannellj  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi. 
He  referred  to  the  statutes  5  &;  6  Vict.  c.  116,  s.  1,  and  7  &  8  Vict.  c. 
96,  S8.  1,  7 ;  and  to  Boyton*$  case^  8  Co.  Rep.  48 ;  Brown  v.  Oromptati, 
8  T.  B.  424;  and  RoUe's  Abridgment,  tit.  JEacape,  D  2.(a)  And 
TmDAL,  C.  J.,  mentioned  Thomas  v.  Hudson^  14  M.  k  W.  353,  2  D. 
k  L.  883,(6)  as  an  authority  to  show  that  the  sheriff  was  bound  to  obey 
the  warrant  of  the  commissioner. 

June  9, 1846.  Dowling^  Serjt.,  (with  whom  was  E.  V,  Williams^  showed 
cause.  The  commissioner  having  jurisdiction  by  virtue  of  the  1  &  2  W. 
4,  c.  56,  5  &  6  Vict.  c.  116,  and  the  7  &  8  Vict.  c.  96,  the  sheriff,  by  his 
officer,  was  bound  to  yield  obedience  to  his  warrant.  The  original  juris- 
diction of  the  court  of  bankruptcy  is  created  by  the  1  &  2  W.  4,  c.  56. 
The  1st  section  of  the  5  &;  6  Vict.  c.  116,  enables  any  person  not  being 
a  trader,  or,  being  a  trader  owing  less  than  800Z. — ^having  previously, 
by  advertbement  in  the  London  Gazette,  and  in  some  newspaper  circu- 
lating within  the  county  wherein  he  resides,  given  notice  of  his  intention 
to  one-fourth  in  number  and  value  of  his  creditors, — ^to  present  a  peti- 
tion for  protection  from  process,  to  the  court  of  bankruptcy,  if  he  has 
resided  twelve  calendar  months  in  London  or  within  the  London  dis- 
trict ;  or  to  the  commissioner  in  the  county  within  whose  district  he  may 
have  resided  twelve  calendar  months.  By  the  7  &  8  Vict.  c.  96,  ss.  1, 
3,  the  notice  is  required  to  be  given,  not  by  the  insolvent,  but  by  the 
commissioner.  And  the  7th  section  "^enacts,  <<  that,  whenever  ri^AAQ 
any  such  petitioner  is  a  prisoner,  under  any  process,  attachment,  ^ 
execution,  commitment,  or  sentence,  and  is  not  entitled  to  his  discharge, 
(under  s.  6,)  the  commissioner  may,  by  warrant  under  his  hand,  directed 
to  the  person  in  whose  custody  such  petitioner  is  confined,  cause  such 
petitioner  to  be  brought  before  him  for  examination  at  any  sittings  of 
the  court,  whether  public  or  private ;  and  such  person  shall  be  indemni- 
fied by  the  warrant  of  the  commissioner,  for  bringing  up  such  petitioner.** 
Here,  although  absent  from  London  for  a  temporary  purpose  at  the  time 
of  his  arrest,  Carrol  was,  and  for  more  than  twelve  months  had  been, 
resident  within  the  London  district,  where  his  wife  and  family  still  re- 
mained. The  commissioner  was  the  person  to  judge  whether  or  not  the 
petitioner  was  a  person  entitled  to  the  protection  of  the  act.  In  the 
Coie  of  the  Marahalsea,  10  Co.  Bep.  68  b.  Lord  Cokb  says — "A  dif- 
ference was  taken  when  a  court  has  jurisdiction  in  the  cause,  and  pro- 
ceeds inverso  ordine  or  erroneously ;  there,  the  party  who  sues,  or  the 
officer  or  minister  of  the  court,  who  executes  the  precept  or  process  of 
the  court,  no  action  lies  against  them.  But,  when  the  court  has  not 
jurisdiction  of  the  cause,  there  the  whole  proceeding  is  coram  non  jth 

(a)  (Translated,  10  Vin.  Abr.  85;)  citing  Mayo  ▼.  Probey,  1  Roll.  R^ .  440,  (S.  C.  Cro. 
Jac  419,  3  Bulstr.  198,  201 ;)  and  referring  to  Tin  EaHofKaU  ▼.  Sdiaf  P.  16  £.  4,  fo.  3 , 
Jtnon.  M.  6  H.  7,  fo.  1 1, 12,  pi.  9 ;  Dyer,  241,  pi.  47. 

(6)  And  see  Expartt  Kmrnngt  poet,  p.  507. 

VOL.  IV.  87  5 


448  NiAS  V.  Davis,  E.  T.  1847. 

dice^  and  actions  T?ill  lie  against  tbem,  without  any  regard  of  tlie  pre- 
cept or  process  :  and  therefore  the  said  rule  cited  by  the  other  side — 
^Qui  jtMsu  jutdids  aliquod  feceriU  (bat  when  he  has  no  jtirigdietiony  nm 
est  JudeXj)  non  videtur  dolo  malofecisse;  quia  parere  neceue  est' — was 
well  allowed ;  but  it  is  not  of  necessity  to  obey  him  who  is  not  judge  of 
the  cause,  no  more  than  it  is  a  mere  stranger ;  for,  the  rule  is,  judi/num 
a  non  suo  (a)  judice  datumj  nullius  est  momentu  And  that  fully  appears 
in  our  books ;  and  therefore  in  the  case  betwixt  Bowser  and  Colling 
M.  22  E.  4,  fo.  S3  b,  Piqgot  says,  If  the  court  has  not  power  and  autho- 
*14Q1     ^^^y^  *then  their  proceeding  is  coram  non  jvdice :  as,  if  the  Court 

^  of  Common  Fleas  holds  plea  in  an  appeal  of  death,  robbery,  or 
any  other  appeal,  and  the  defendant  is  attainted,  it  is  coram  non  Judke; 
quod  omnes  concesserunt.  But,  if  the  Court  of  Common  Pleas,  in  a  plea 
of  debt,  awards  a  capias  against  a  duke,  earl,  &g.,  which  by  the  law  doth 
not  lie  against  them,  and  that  appears  in  the  writ  itself ;  and,  if  the 
sheriff  arrests  them  by  force  of  the  capias;  although  the  writ  be  against 
law,  notwithstanding,  inasmuch  as  the  court  has  jurisdiction  of  the  cause, 
the  sheriff  is  excused.  And  therewith  agrees  88  H.  8,  (Dyer,  60  b.) 
The  same  law,  if  a  justice  of  peace  makes  a  warrant  to  arrest  one  for 
felony  who  is  not  indicted,  although  the  justice  errs  in  making  the  war- 
rant, yet  he  who  makes  the  arrest  by  force  of  that  warrant,  shall  not  be 
punished  by  writ  of  false  imprisonment,  because  he  is  judge  of  the  cause: 
and  therewith  agrees  14  H.  8,  16  a."  Andrews  v.  Marrisj  1  Q.  B.  3, 
1  Gale  &  D.  268,  is  also  a  distinct  authority,  that,  even  assuming  that 
the  commissioner's  warrant  was  irregular,  inasmuch  as  the  commissioner 
had  a  general  jurisdiction,  it  afforded  a  justification  to  the  sheriff,  and 
he  is  not  liable  for  having  obeyed  it^  In  that  case,  a  court  of  requests 
act  (47  O.  3,  sess.  2,  c.  Ixxviii.)  enacted,  that,  when  the  commissioners 
should  have  made  an  order  on  a  defendant  for  payment  of  money,  the 
said  commissioners,  present  in  court,  might  award  execution  against  the 
body  or  goods  of  such  defendant ;  that  thereupon  the  clerk  of  the  court, 
at  the  prayer  of  the  plaintiff,  might  issue  a  precept  under  his  hand  and 
seal,  by  way  of  ca,  sa.  or  fi.  fa.,  to  the  Serjeants  of  the  court,  who  should 
execute  the  same ;  and  that  it  should  be  lawful  for  the  commissioners, 
if  they  should  think  fit,  to  order  any  debt  due  to  the  plaintiff  to  be  paid 
^Af-f^-t    by  *instalments,  on  such  terms  as  might  appear  to  them  reason- 

-*  able ;  and  that  it  should  also  be  lawful  for  the  said  commit' 
sioners  present  in  court,  on  default  in  paying  any  such  instalment,  at 
the  instance  of  the  plaintiff,  and  on  due  proof  of  such  default,  to  award 
execution  against  the  defendant,  or  his  sureties,  for  the  whole  debt,  or 
such  part  as  should  remain  unpaid,  with  such  further  co%\;&  as  should  sten^ 
to  them  reasonable,  to  be  recovered  in  the  same  manner  as  the  original 
debt.  And  it  was  held,  that,  after  a  simple  award  of  execution,  the 
clerk  might  issue  a  precept  for  carrying  it  into  effect,  without  further 

(o)  See  CiUv.  Lex.  voc.  SuUqm. 
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intervention  of  the  court :  bat  that,  where  the  commissioners  had  or- 
dered the  debt  to  be  paid  by  certain  instalments,  <<  or  execution  to  issue," 
the  clerk  could  not,  on  default  of  payment,  and  application  to  him  by 
the  plaintiff,  issue  a  precept  for  execution,  without  further  intei^vention 
of  the  court  ;(a)  for,  that  the  commissioners  were  required,  when  acting 
upon  such  default,  to  exercise  judicial  functions,  which  could  not  be 
delegated;  and  therefore  that  the  clerk,  having  made  such  precept, 
which  had  been  executed,  was  liable  in  trespass,  although  the  proceeding 
was  conformable  to  the  practice  of  the  court,  for,  the  court  could  not 
institute  such  a  practice :  btU  that  the  %erjeant  executing  9uch  precept^ 
woM  protected  by  iu{b)  In  Thomas  v.  HudeaUj  the  plaintiff  having  oh* 
tained  judgment  against  one  F.,  in  an  action  of  assault  and  false  impri^ 
sonmenty  sued  out  a  ca,  sa.y  whereon  F.  was  taken  and  committed  to  tha 
Queen's  prison,  of  which  the  defendant  was  the  keeper :  F.  afterwards 
petitioned  the  court  of  bankruptcy  for  his  discharge  under  the  5  &  6 
Vict.  c.  116,  and  7  &;  8  Vict.  c.  96,  and,  having  obtained  from  the  com- 
missioner an  order  for  his  discharge,  was,  in  obedience  thereto,  dis- 
charged by  the  defendant  accordingly :  the  plaintiff  "^having  r^ie^e-i 
brought  an  action  against  the  defendant  for  an  escape,  it  was  ^ 
held,  that  whether  this  was  or  was  not  a  debt  from  which  the  commis- 
sioner had  power  to  discharge  the  prisoner,  the  defendant  was  protected, 
being  bound  to  obey  the  order  of  the  commissioner^  who  was  acting  judi- 
cially in  a  matter  over  which  he  had  jurisdiction.  Aldbrson,  B.,  in 
delivering  the  judgment  of  the  court,  there  says :  «  The  commissioner, 
it  is  true,  has  but  very  imperfect  means  of  enabling  him  to  come  to  a 
decision  in  these  matters ;  nothing  but  the  petition  and  affidavit :  still, 
he  has  these  documents,  and  on  these  he  must  exercise  his  judgment, 
and  by  that  judgment  all  persons  must  be  bound.  Thp  decision  may  be 
wrong,  but  it  is  a  decision  by  the  proper  authority,  and,  if  wrong,  comes 
within  the  principle  laid  down  in  The  Marshalsea  casCy  that  orders  by  a 
competent  authority,  though  made  inverso  ordine,  are  a  protection  to 
those  who  act  under  them."  [Maulb,  J.  That  case  is  now  pending  in 
error.]  The  purpose  for  which  the  case  is  here  cited,  is  unaffected  by 
the  appeal. 

Carrol's  state  of  health  amply  justified  the  officer  in  not  taking  him 
back  to  Presteigne  on  the  Saturday  night.  And  nothing  that  occurred 
in  the  interval  between  the  decision  of  the  commissioner  dismissing  hia 
petition,  and  his  commitment  to  the  Queen's  prison,  amounts  in  law  to 
an  escape.  Reliance  was  mainly  placed  at  the  trial,  upon  the  circum- 
stance of  the  prisoner  having  been  allowed  to  spend  a  portion  of  the 
Sunday  at  The  Spaniards,  at  Hampstead.  [Maulb,  J.  Was  any  ques- 
tion left  to  the  jury,  as  to  the  relaxation  of  the  custody  ?]  None.  In 
JBoyUm*s  case^  8  Co.  Rep.  43,(c)  Boyton  was  taken  in  execution  under 

(a)  See  ExpwrU  Kmmng,  poet,  p.  507.  (6)  And  see  CarraU  t.  MoHey,  1  Q.  E  18. 

(c)  (Boytm  Y.  .ImfrviMiin  otidi(4  jMci^ :)  a  C.  jM^ 
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a  ea.  sa.  by  the  bailiffs  of  a  liberty  in  Suffolk,  ander  warrant  from  the 

-*  minster  at  the  return  of  the  wnt,  carried  him,  at  his  own  re- 
quest, to  Lambeth,  which  was  ont  of  the  way  from  Suffolk  to  Westmin- 
«ter;  and  this  was  held  to  be  no  escape.  The  court  resolyed,  that  <<  there 
was  a  difference  between  the  custody  of  one  in  execution  unthin  the  fran- 
chise or  county  where  the  common  jail  is,  or  the  office  of  the  sheriff  or 
bailiffs  extends,  and  where  the  sheriff  or  bailiff  hath  the  custody  of  one 
in  execution  cut  of  their  franchise  or  county ^ — as  in  the  case  at  bar,— 
by  force  of  a  writ :  for,  if  the  sheriff,  or  bailiff  of  a  liberty,  assent  that 
one  who  is  in  execution,  and  under  his  custody  go  out  of  the  jail  for  a 
time,  and  then  to  return,  although  he  return  at  the  time,  yet  it  is  an 
escape.  So,  if  the  sheriff,  ke.  suffer  him  to  go  by  bail  or  hasten  ;(a)  for, 
the  sheriff  or  bailiff  ought  to  keep  him  in  ealvd  et  arctd  custodid.{b) 
And  the  statute  of  Westminster  2,  c.  11,  saith  qtuxi  carceri  manucipen- 
tur  in  ferrisj  so  as  the  sheriff  may  keep  them  who  are  in  execution  in 
fetters  and  irons,  to  the  end  that  they  may  the  sooner  satisfy  their  cre- 
ditors. And  with  that  agrees  a  resolution.  Trinity,  24  H.  8,  by  the 
advice  of  Fitzjambs  and  Norwich,  chief  justices,  i^nd  Fitzhbrbert  and 
Spilman,  Js.,  that,  by  the  law,  those  who  are  in  execution  shall  not  go 
at  their  liberty  within  the  prison,  nor  out  of  the  prison  with  the  keeper, 
but  shall  be  kept  in  strict  ward.((r)  But  it  was  adjudged,  where  the 
sheriff  hath  one  in  execution  for  debt,  and  a  habeas  corpus  issues  out  of 
the  King's  Bench,  to  have  the  body  of  him  who  is  in  execution,  in  the 
^ .  .n^     same  court  at  a  certain  day;  "^by  force  of  which  writ  the  sheriff, 

^  before  the  return  of  the  writ,  brings  his  body  to  an  inn  in 
Smithfield  towards  Westminster,  and  the  prisoner,  of  his  own  head,  goes, 
without  any  keeper  to  Southwark,  in  the  county  of  Surrey,  and  the  next 
morning  comes  again  to  the  sheriff,  to  Smithfield,  and,  at  the  return  of 
the  habeas^  the  sheriff  delivers  his  body  in  court ;  this  was  no  escape.(i) 
And  so  it  was  adjudged  in  this  court,  31  Eliz.,  in  OhamocVs  cascj  who 
was  sheriff  of  Bedford ;  for,  the  effect  of  the  command  of  the  writ  was 
performed,  soil,  to  have  his  body  in  the  King's  Bench,  such  a  day:  and 
this  stands  with  great  reason,  for,  the  sheriff,  &c.,  may  more  strongly 
guard  his  jail  than  every  inn  or  other  place  through  which  he  travels : 
dfortioriy  in  the  case  at  bar,  for,  he  was  always  under  the  custody  of 
the  bailiffs.  And  the  writ  doth  not  command  the  sheriff  to  bring  him 
the  direct  or  usual  way  to  Westminster,  &c.,  but  only  to  have  his  body 

(a)  i.  t.  one  of  the  warden  of  the  Fleets  servants  or  officers,  who  attended  the  King's 
court,  with  a  red  staff,  for  taking  such  persons  into  custody  who  were  oommitted  bjr  the 
court  See  statutes  1  Ric.  2,  e.  12,  5  Eliz.  c.  23.  Note  to  lliomas  and  Fzaser's  edilioii  of 
Coke's, Reports,  Part  3,  p.  123,  n.  (D.) 

(b)  And  see  Co.  Litt  260  a;  2  Inst.  381. 

(c)  Vide  Dyer,  249  b,  and  the  statutes  of  Westminster  2,  c.  11,  and  2  Ric  2,  a  12. 

\d)  Bend  t.  HaUey,  Sir  F.  Moore,  257.  And  see  Comyns's  Digest,  tit.  Exapt  (D) ;  10  Vi- 
ners  Abridgment,  tit  Eko^  (A),  pi.  27 ;  Bacon's  Abridgment,  tit  Eacapt  w  Cm  Cam  (B) 
51 3  BolL  N.  P.  67  b{  1  KoUa's  Abridgment,  tit  JEksapc  (C). 
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in  the  King's  Bench,  ftc,  such  a  day."  The  result  of  the  authorities 
seems  to  be,  that,  within  his  bailiwick,  the  sheriff  is  bound  to  keep  the 
party  within  the  walls  of  the  jail;  but  that,  when  otU  of  his  own  baili- 
wick, his  duty  is  performed  if  he  has  him  in  aafe^  custody.  In  any  way 
of  viewing  the  case,  therefore,  there  has  been  no  escape  here. 

ChanneUy  Serjt.  (with  whom  was  Pearson^  in  support  of  the  rule. 
The  commissioner  clearly  had  no  jurisdiction  in  this  case ;  and  the  want 
of  jurisdiction  was  apparent  on  the  face  of  the  warrant ;  which,  there- 
fore, affords  the  sheriff  no  justification.  The  sheriff  knew  that  Carrol 
was  in  Presteigne  jail  for  several  months  "^prior  to  the  date  of  rinA^A 
his  petition.  [Maule,  J.  A  continuous  residence  within  the  ^ 
district  for  twelve  months,  during  any  part  of  a  man's  l\fe^  would  seem 
literally  to  satisfy  the  words  of  the  statute.]  Brown  v.  Orompton  is 
precisely  in  point.  The  statute  37  G.  8,  c.  112,  authorized  the  justices 
of  the  peace,  <<  at  the  first  or  second  general  quarter  session,  or  gene- 
ral session,  to  be  holden  after  the  passing  of  the  act,  or  some  adjourn- 
ment thereof,"  to  discharge  insolvent  debtors  under  certain  circum- 
stances. The  justices  in  Southampton,  at  an  adjourned  session  held 
just  after  the  act  passed, — ^the  adjournment  being  of  a  session  holden 
before  the  act  passed, — ordered  the  keeper  of  the  sheriff's  prison  to 
discharge  an  insolvent.  It  was  held — first,  that  the  adjourned  session 
had  no  jurisdiction — secondly,  that  the  officer  was  not  justified  in  obey- 
ing the  order  of  sessions — ^thirdly,  that  the  sheriff  was  answerable  in 
damages  to  the  plaintiff  at  whose  suit  the  insolvent  was  in  custody,  for 
the  act  of  the  jailer  in  discharging  the  insolvent.  Grose,  J.,  there 
eays:  <<I  agree  with  the  doctrine  laid  down  in  10  Coke,  (The  Marshal- 
sea  ease,)  that  an  officer  is  not  justified,  who  acts  in  obedience  to  a  court 
that  has  no  jurisdiction."  In  Thomas  v.  Hudson,  the  commissioner 
was  acting  judicially,  and  in  a  matter  within  his  jurisdiction.  In  Watson 
Y.  BodeUy  14  M.  k  W.  57,  the  plaintiff,  being  a  debtor  to  a  bankrupt's 
estate,  was  summoned  to  appear  and  be  examined  before  the  district 
court  of  bankruptcy  in  which  the  fiat  was  prosecuted ;  but,  refusing  to 
come,  was  arrested  by  the  defendant,  the  messenger  of  the  court,  under 
a  warrant  of  the  commissioner,  and  brought  up  in  custody  to  be  exa- 
mined. He  thereupon  submitted  to  be  examined ;  and,  at  the  conclu- 
sion of  his  examination,  the  commissioner  said  that  he  was  <<  discharged, 
on  payment  of  the  costs  incurred  in  '^'bringing  him  up,"  and  a  r^ej^ee 
memorandum  to  that  effect  was  endorsed  on  the  warrant.  The  ^ 
defendant,  in  consequence,  detained  the  plaintiff  until  the  costs  incurred 
in  bringing  him  up  were  taxed,  and  payed  by  him  under  protest.  It 
was  held  that  the  commissioner  had  no  jurisdiction,  under  the  bankrupt 
acts,  to  make  such  an  order,  and  would  have  been  liable  to  the  plaintiff 
in  an  action  of  trespass  for  the  imprisonment  under  it ;  and  therefore 
that  the  defendant,  who  must  be  assumed  to  have  known  of  such  want 
of  jurisdiction,  was  also  liable.     In  Rolle's  Abridgment,  tit.  Escape 
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(D),(a)  it  is  said :  «  Si  home  en  execution  en  le  Fleete,  proctire  on  habem 
carpus  in  Trinitie  terme,  returnable  en  Mich,  terme  prochein  ensuant, 
en  ascun  court  del  Westminster,  et  in  le  mesne  temps  ale  en  le  pais 
«(ntour  ses  besoignes  ou  recreation  et  hors  de  prison,  mais  ove  un  baston 
ou  keeper,  uncore  cost  un  e8cape."(()  And,  in  Bacon's  Abridgment, 
tit.  Escape  (B),  it  is  said  that  <<  Every  person  in  prison  by  process  of 
law,  is  to  be  kept  in  salvd  et  arctd  custodidy  in  order  to  compel  him  the 
more  speedily  to  pay  his  debts,  and  make  satisfaction  to  his  creditors. 
Therefore,  if  the  sheriff  or  other  officer  who  hath  the  custody  of  a 
prisoner,  either  bail  him,  when  he  is  not  bailable  by  law,  or  suffer  him 
to  go  out  of  the  limits  of  the  prison,  though  with  a  keeper,  and  for  ever 
80  short  a  time,  it  is  an  escape.  So,  if  the  sheriff  carry  him  round 
about  a  great  way,  for  the  accommodation  of  the  prisoner,  it  is  an 
escape."  Boytan's  case  has  undoubtedly  established  a  distinction  be- 
tween the  custody  of  a  prisoner  in  the  sheriff's  own  bailiwick,  and  his 
custody  out  of  the  bailiwick.  But  the  facts  of  this  case  disclose  a 
course  of  conduct  on  the  part  of  the  officer  that  was  quite  inconsistent 
with  his  duty.  [Maule,  J.  Was  the  officer  bound  to  keep  his  prisoner  in 
^d^fM  ^^^  room,  or  in  one  house,  or  one  '^'parish  ?]  He  was,  at  all  eyent^, 
-^  not  justified  in  permitting  him  to  go  about  for  his  own  pleasare. 
[Maule,  J.  Is  it  not  enough  that  he  is  in  safe  custody  ?  Must  he  neces- 
sarily be  debarred  all  recreation  or  amusement  ?]  A  prisoner  in  execution 
ought  not  to  be  made  so  comfortable  as  to  remove  from  him  all  induce- 
ment to  the  payment  of  his  debts. 

If  the  warrant  of  the  commissioner  could  afford  any  defence,  it  is  one 
that  is  not  available  under  not  guilty.  The  operation  of  that  plea  is  in 
no  respect  enlarged  or  extended  by  the  new  rules.  [Tindal,  G.  J. 
<<  Not  guilty"  means,  that  the  sheriff  did  not  permit  the  prison  er  to 
escape,  or  it  means  nothing.  This  point,  however,  was  not  made,  either 
at  the  trial  or  on  moving  for  the  rule  nisi.]  Our.  adv.  vutt. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  the  late  lord  chief  justice,  whose  opinion 
on  the  subject  is  not  known,  and  my  brothers  Crebswell  and  £ri.s, 
•and  myself. 

It  was  an  action  against  the  sheriff  of  Radnorshire,  for  suffering  one 
Carrol,  who  was  in  his  custody  upon  a  capias  ad  satisfaciendum^  to  go 
at  large.  The  defendant  had  pleaded  not  guilty,  with  other  pleas  not 
material  to  be  adverted  to. 

It  appeared  in  evidence,  that  Carrol,  being  in  custody  of  the  sheriff  of 
Radnorshire,  by  whom  he  had  been  arrested  in  the  month  of  November^ 
1845,  petitioned  the  court  of  bankruptcy  in  London  for  protection 
against  process ;  and  the  commissioner  to  whom  the  same  was  allotted, 
issued  his  warrant  to  bring  up  Carrol  before  him  for  examination. 


i 


a)  Translated  10  Vin.  Abr.  87,  pi.  9,  citing  Hob.  173. 
6)  This  was  a  resolution  of  the  House  of  Commons. 
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Carrol  w«8  atseordingly  brought  up  to  town  on  Saturday,  the  24th  of 
January,  and  was  taken  before  the  commissioner  on  the  same  day ;  and 
"""about  two  o'clock  on  that  day  his  petition  was  dismissed.  r^ArvT 

It  was  contended,  on  behalf  of  the  plaintiff,  that,  inasmuch  as     ^ 
the  petitioner^  Carrol,  was  not  residing  within  the  London  district  at 
the  time  of  petitioning,  the  commissioner  had  no  jurisdiction  to  issue 
his  warrant  to  bring  him  up ;  and  that  the  bringing  him  up  in  obedience 
to  the  warrant  made  the  sheriff  liable  for  an  escape. 

It  is  not  necessary  for  us  to  decide  whether  a  prisoner  in  custody  in 
execution  can  apply  to  any  other  court  than  that  within  the  district  of 
which  he  has  resided  for  the  last  preceding  twelve  months ;  since,  upon 
the  facts  proved  in  this  case,  we  do  not  think  that  question  arises.  It 
appears  from  the  report  of  my  brother  Erlb,  before  whom  the  cause 
was  tried,  that  the  prisoner  was  taken,  in  custody^  to  Presteigne  on  the 
10th  or  12th  of  November,  1845,  and  that  he  had  resided  before  that 
time  in  several  places  in  Middlesex,  Surrey,  and  London,  for  twelve 
months,  occasionally  absenting  himself,  but  always  with  the  intention 
of  returning ;  and  that  he  had  lodgings  kept  on  during  all  that  time, 
and  down  to  March,  1846,  where  his  wife  lived.  Under  this  state  of 
circumstances,  it  appears  to  us,  that,  although  absent,  for  some  temporary 
purpose,  from  the  London  district  at  the  time  of  his  arrest,  still  he 
must  be  considered,  in  point  of  law,  as  a  resident  within  the  London 
district,  within  which  he  had  a  permanent  lodging,  where  his  wife  was 
residing,  and  to  which  it  was  his  intention  to  return.  The  prisoner, 
therefore,  was,  we  think,  authorised  to  petition  the  court  of  bankruptcy ; 
and  the  commissioner  before  whom  he  was  brought  up  had  juriddiction 
to  act  in  the  matter  of  the  petition.  This  ground  of  objection,  therefore, 
fails. 

But  it  was  further  contended  by  the  plaintiff,  that,  *admit-     ^414^:0 
ting  the  bringing  the  prisoner  up  was  justifiable  by  virtue  of    '- 
the  commissioner's  warrant,  still  the  subsequent  conduct  of  the  officer 
whilst  in  town  had  made  the  sheriff  liable  for  an  escape. 

It  appeared  in  evidence,  that  the  prisoner  was  brought  to  London, 
nnder  the  warrant  of  the  commissioner,  on  Saturday,  the  24th  of  Janu* 
ary ;  and  about  2  o'clock  on  that  day,  the  petition  was  dismissed.  On 
the  same  day,  a  writ  of  habeas  c(yrpu9  was  issued,  which  was  lodged  with 
the  town  agent  of  the  sheriff  of  Radnorshire  before  5  o'clock  on  that 
day,  and  served  on  the  bailiff  who  had  the  prisiHier  in  custody.  The 
original  writ  was  sent  down  into  Radnorshire,  and  the  return  was  sent 
np  to  London,  where  it  arrived  on  Monday ;  and,  on  that  day,  the 
prisoner  was  taken  before  a  judge,  and  by  him  committ  :d  to  the  Queen's 
prison.  The  prisoner  was  at  the  time  in  a  bad  stat  j  ol  health,  and  could 
not  have  been  taken  back  to  Presteigne  on  the  Saturday,  without  much 
inconvenience  and  risk ;  and  it  was  not  contended,  on  the  trial,  that 
the  bailiff  was  chargeable  with  any  unreasonable  delay  in  remaining  in 
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town  tUl  the  Monday ;  but  it  appeared,  that,  in  the  interral,  the  prisoner 
had  been  taken  to  different  places  in  London  and  Middlesex,  and,  in 
particular,  on  the  Sunday,  to  an  inn  at  Hampstead,  called  The  Spaniards, 
where  he  had  passed  the  day :  and  it  was  contended,  that,  on  this  account, 
the  sheriff  was  liable  as  for  an  escape.  It  was,  howerer,  prored  that  the 
prisoner,  during  the  whole  time  he  remained  in  London  and  Middlesex, 
till  he  was  committed  to  the  Queen's  prison,  was  accompanied  and  closely 
watched  by  the  sheriff's  bailiff,  by  day  and  by  night.  The  prisoner, 
therefore,  was  kept  in  as  close  custody  as  it  was  possible  for  the  sheriff 
to  keep  him  in  in  a  foreign  county,  in  which  he  had  no  prison  of  hiB 
own :  and  that  such  a'mode  of  custody  is  sufficient  to  prevent  the  sheriff 
*A^Q1  from  being  liable  as  for  an  escape,  appears  from  *Boyt(m*s  com, 
^  3  Co.  Rep.  43.  That  case  was  adverted  to  in  the  case  of 
ffatvkins  v.  Plomer,  Sheriff  of  Middlesex,  2  W.  Blac.  1048 :  and  Lord 
Chief  Justice  Db  Gret,  in  giving  the  judgment  of  the  court,  referred  to 
several  cases,  the  resolutions  in  which,  he  said,  obviated  the  inconve- 
nience of  the  doctrine  laid  down  in  3  Co.  Rep.  44.  Those  resolutions 
show  that  the  doctrine  alluded  to,  is,  that,  where  it  is  said,  that,  where 
the  sheriff  has  one  in  execution  for  debt,  and  a  habeas  corpus  issues  out 
of  the  King's  Bench,  to  have  the  body  of  him  who  is  in  execution,  in  the 
same  court,  at  a  certain  day,  by  force  of  which  writ  the  sheriff,  before 
the  return  of  the  writ,  brings  his  body  to  an  inn  in  Smithfield,  towards 
Westminster,  and  the  prisoner,  of  his  own  head,  goes,  without  any  keeper, 
to  Southwark,  in  the  county  of  Surrey,  and  the  next  morning  comes 
again  to  the  sheriff  to  Smithfield,  and,  at  the  return  of  the  writ,  the 
sheriff  delivers  his  body  in  court ;  this  is  no  escape.  Those  resolutions 
establish  the  doctrine  for  which  they  are  cited  in  Satvkins  v.  Plomer^ 
that,  upon  a  habeas  corpus^  the  warden  and  marshal  shall  have  only  a 
convenient  time  to  bring  the  prisoner  into  court  and  back  again,  which 
if  they  exceed,  it  is  an  escape ;  and  they  are  an  authority  for  holding 
that  the  sheriff  in  the  present  case,  after  the  prisoner's  petition  was  dis- 
missed, was  bound  to  take  him  back  to  jail  within  a  convenient  time; 
but,  subject  to  this  distinction,  the  doctrine  established  by  BoytarCs  case, 
as  to  the  degree  of  strictness  with  which  the  sheriff  is  to  guard  his  pri- 
soner during  the  time  the  prisoner  is  necessarily  beyond  the  limits  of  die 
sheriff's  county,  has  not,  we  apprehend,  ever  been  overruled. 

We  think,  therefore,  that,  in  this  case,  the  custody  was  sufficient,  and 
that  the  rule  for  a  new  trial  ought  to  be  discharged. 

,  Rule  discharged. 
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♦STEWART  ».  STEELE.    Majf  6.  [*460 

Tlie  master,  in  taxing  the  costi»  o^  a  trial,  having  allowed  a  hirge  sum  for  costs  incurred  in 
the  execution  of  a  commission  lor  the  examination  of  witnesses  in  India,  without  exercising 
any  discretion  as  to  the  propriety  of  the  particular  charges >— The  court  directtil  him  to  re- 
view bis  taxation. 

This  was  an  action  upon  a  policy  of  insurance  upon  the  snip  Sher- 
burne. At  the  first  trial,  which  took  place  before  Tindal,  C.  J.,  at  the 
sittings  in  London  after  Hilary  term,  1841,  a  verdict  was  found  for  the 
plaintiff.  That  verdict  was  afterwards,  in  Trinity  term,  1842,  set  aside, 
and  a  new  trial  directed,  upon  payment  of  costs.(a)  Upon  the  second 
trial,  at  the  sittings  in  London  after  Michaelmas  term,  1846,  a  verdict 
was  found  for  the  defendant.  On  the  taxation  of  the  defendant's  costs, 
a  claim  was  made  before  the  master,  of  a  sum  of  6582.  58.  8(2.,  which  had 
been  paid  by  the  defendant  as  the  costs  of  executing  a  commission  issued 
by  him  for  the  examination  of  witnesses  in  the  East  Indies,  and  for  his 
costs  of  attending  a  commission  issued  by  the  plaintiff  for  the  like  pur- 
pose. The  master,  though  requested  by  the  plaintiff's  attorney  so  to  do, 
declined  to  exercise  any  discretion  as  to  the  propriety  of  these  charges,  say- 
ing that  he  had  no  means  of  forming  any  judgment  on  the  subject ;  and 
he  accordingly  gave  his  allocatur  for  1812Z.  15«.,  including  the  whole 
claim  of  6582.  58.  8d. 

WUIes,  on  a  former  day,  obtained  a  rule  nisi  to  review  the  taxation — 
CoLTMAN,  J.,  observing  that  it  deserved  consideration  whether  the 
master  could  properly  refuse  altogether  to  exercise  his  discretion. 

ChanneU^  Serjt.,  showed  cause.  The  costs  of  and  incidental  to  these 
commissions,  are,  by  the  terms  of  the  *statute  13  G.  8,  c.  63,  s.  r^ ^ /»| 
9,  as  well  as  by  those  of  the  orders  founded  upon  the  1  W.  4,  *- 
c.  22,  s.  3,  made  costs  in  the  cause.  And,  as  there  is  no  suggestion  that 
the  defendant  has  not  paid  the  sum  charged,  there  can  be  no  reason  why 
it  should  not  be  allowed.  From  the  nature  of  the  business  done,  it  is 
quite  impossible  that  the  master  could  form  any  correct  judgment  as  to 
the  propriety  of  the  various  charges ;  and  therefore  it  would  be  idle  to 
send  the  bill  again  before  him. 

WiHes,  in  support  of  his  rule,  submitted  that  it  was  manifestly  unjust 
that  the  master  should,  without  attempting  to  exercise  any  discretion  at 
all,  allow  all  the  costs  of  the  commissions,  as  between  attorney  and  client. 

GoLTMAN,  J.  It  may  ultimately  turn  out  that  the  entire  sum  claimed 
ought  to  be  allowed.  But  the  court  is  of  opinion  that  the  master  should 
look  at  the  bills,  and  exercise  his  discretion  in  the  best  way  he  can. 

Rule  absolute.  (/') 

(a)  See  4  M.  &  O.  669,  5  Scott,  N.  R.  927. 

(6)  And  see  Clajf  v.  Sttvefuon,  3  A.  &  E.  807,  5  N.  &  M  318;  SUinktlUr  ▼.  NewUm,  1  Sooit, 
K.  a  148,  8  DowL  P.  C.  579, 6  M.  &  G.  30,  n.  &  31,  n. 
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♦462]    *THE   ELECTRrC-TELEGRAPH    COMPANY  v.  JOHN 
NOTT,  JOHN  GAMBLE,  and  DOUGLAS  PITT  GAMBLE. 

THE  SAME  V.  JOHN  GAMBLE,  DOUGLAS  PITT  GAMBLE, 
and  JOHN  NOTT. 

THE  SAME  V.  DOUGLAS  PITT  GAMBLE,  JOHN  NOTT,  and 
JOHN  GAMBLE.    MayQ, 

In  an  action  for  infringing  a  pfltent,  the  court  has  a  general  power  to  order  a  particalar  of  the 
alleged  infringements. 

But,  where  the  specification  claimed  a  combination  of  numeioas  improvementSt  (in  electric 
telegraphs,)  the  court  refused  to  compel  the  plaintiffs  to  give  the  defendants  such  particu- 
lars,— conceiving,  that  ftom  the  namre  of  the  patent,  the  plaintiffs  woi4d  be  thereby  put  to 
great  difficulty  and  embarrassment,  and  that,  under  the  circumstances,  (the  matter  having 
been  debated  in  Chancery  upon  a  motion  for  an  injunction,)  the  defendants  must  be  taken 
to  possess  adequate  information  on  the  subject 

Three  several  patents  were  granted  to  W.  F.  Cooke  and  G.  Wheat- 
stone,  for  a  combined  apparatus  for  communicating  between  distant 
places,  by  means  of  magnetic  needles  and  conducting  wires,  dated  re- 
spectively the  12th  of  June,  1837,  the  21st  of  January,  1840,  and  the 
8th  of  September,  1842.  Tbe  interest  of  Messrs.  Cooke  and  Wheat- 
atone  in  these  and  certain  other  patents  was,  by  an  act  of  parliament 
passed  in  1846,  9  &  10  Vict.  c.  xliv.,  assigned  to,  and  vested  in,  The 
Electric-Telegraph  Company. 

On  the  20th  of  January,  1846,  a  patent  was  also  granted  to  the  de^ 
fendant  Nott  for  an  electro-magnetic  direct-action  telegraph,  the  title  of 
such  patent  being  for  « Improvements  in  communicating  intelligence 
from  one  place  to  another."  The  other  defendants  were  interested  in 
this  patent. 

On  the  18th  of  November,  1846,  the  plaintiffs  filed  a  bill  against  the 
defendants  for  alleged  infringements,  under  colour  of  the  letters-patent 
♦lifim  8^*^^®^  ^^  Nott,  of  *the  several  letters-patent  granted  to  Cook 
^  and  Wheatstone  as  above  mentioned,  praying,  amongst  other 
things,  that  the  defendants  might  be  restrained,  by  injunction,  from  mak- 
ing, using,  exercising,  putting  in  practice,  or  vending  the  said  inventions 
and  improvements  respectively  mentioned  in  the  said  several  letters-patent. 
The  bill  referred  to  five  several  patents,  and  the  infringements  were  al- 
leged generally  in  respect  of  such  five  patents. 

The  motion  for  an  injunction  came  on  for  argument  before  the  Vice 
Chancellor  of  England  in  Hilary  term  last,  when  his  honour,  without 
hearing  the  defendants'  counsel,  declined  to  grant  an  injunction,  but 
gave  the  plaintiffs  leave  to  bring  such  action  at  law  as  they  might  be  ad- 
vised. Against  this  decision  the  plaintiffs  appealed  to  the  Lord  Chan- 
cellor. The  appeal  was  heard  on  the  10th,  12th,  17th,  and  19th  of  Feb* 
ruary ; '  and,  on  the  24th,  the  Lord  Chancellor  gave  judgment,  affirming 
the  Vice  Chancellor's  decision,  with  costs. 

On  the  30th  of  March  last,  three  separate  actions  were  brought  by  the 
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plaintifis  against  the  defendants  for  alleged  infringements  of  the  patents 
respectively  granted  to  Cooke  and  Wheatstone  on  the  12th  of  June, 
1837,  the  21st  of  January,  1840,  and  the  8th  of  September,  1842.  The 
declarations  in  these  actions  were  delivered  on  the  8th  of  April  last ;  and^ 
on  the  12th,  the  defendants'  attorney  wrote  to  the  plaintiffs'  attorneys, 
requesting  to  be  furnished  with  particulars  in  writing  of  the  infringe^ 
nients  on  which  the  plaintiffs  intended  to  rely,  and  that  they  would 
point  out,  by  reference  to  the  specifications  and  drawings  of  the  respeo*- 
tive  patents,  the  parts  of  the  invention  which  the  plaintiffs  alleged  to  have 
been  infringed.  In  reply  to  this  letter,  the  plaintiffs'  attorneys,  on  the 
14th,  wrote  as  follows :  —  <<  We  beg  to  state  that  such  infringements  are 
contained  in  the  electric  ^telegraph  which  the  defendants  have  r^^AaA 
erected  at  and  between  Northampton  and  Blisworth.  Tou  must  ^ 
hare  been  fully  aware,  after  the  protracted  discussions  in  Chancery,  that 
these  were  the  infringements  on  which  the  plaintiffs  intended  to  rely ; 
and  the  plaintiffs  are  advised  that  you  are  not  entitled,  under  the  circum* 
stances,  to  ask  any  further  particulars." 

WebsteTy  on  a  former  day  in  this  term,  on  behalf  of  the  defendants, 
obtained  a  rule  calling  upon  the  plaintiffs  to  show  cause  why  they  should 
^ot  deliver  to  the  defendants'  attorney  particulars  in  writing  of  the  al^ 
ieged  infringements  for  which  the  actions  were  respectively  brought. 
The  affidavits  upon  which  the. motion  was  founded,  in  addition  to  the 
foregoing  facts,  stated  that  the  specification  of  the  letters-patent  of  the 
12th  of  June,  1837,  upon  which  the  first  action  was  brought,  consisted 
of  fifty-nine  closely  printed  octavo  pages,  and  was  accompanied  by  three 
bheets  of  drawings  with  about  forty  separate  figures,  and  contained  nine 
several  and  distinct  heads  or  claims  of  invention  and  improvements  in 
electric  telegraphs ;  (a)  that  the  specifications  of  the  letters-patent  of 
the  21st  of  January,  1840,  upon  which  the  second  action  was  brought, 
consisted  of  sixty-one  pages,  ♦and  was  accompanied  by  four  ^i^Aan 
sheets  of  drawings,  with  about  forty  distinct  figures,  and  con-  L 
tained  seven  distinct  heads  or  claims  of  invention,  distinguished  respec^ 
tively  by  the  letters  G.  to  N.  inclusive ;  that  the  specification  of  the  let** 
ters-patent  of  the  8th  of  September,  1842,  was  also  exceedingly  volumi^ 
nous,  and  was  accompanied  by  two  sheets  of  drawings,  with  about  fifty 
distinct  figures ;  that  the  infringements  alleged  in  the  declaration  were 
altogether  distinct  from  the  infringements  alleged  in  the  proceedings  in 
Chancery ;  that  the  defendants  were  altogether  without  information  as 

(a)  These,  in  substance,  consisted — ^first,  in  the  improvement  in  communicating  angular 
motions  to  magnetic  needles  by  means  of  electric  currents,  in  disposing  the  needles  in  vertical 
-plants,  in  making  the  needles  heavier  at  one  end,  and  in  providing  stopa  to  the  needles,-«- 
aeioonrlly,  in  combining  several  needles  on  one  dial,— thirdly,  in  arranging  the  wires  into  a  set 
capable  of  being  acted  upon  by  finger  keys, — fourthly,  in  arranging  Uie  finger  keys, — fifthly, 
in  having  duplicate  dials  at  intermediate  places,— sixthly,  in  communicaling  angnlar  motions 
by  the  attraction  of  temporary  magnetiam^— seventhlyi  in  sounding  alarms  in  distant  places, 
by  the  attraction  of  temporary  magnetism,— eighthly,  in  sounding  alarms  by  an  additional  vol« 
taic  battery^— nlnthlyi  in  sounding  almrma  by  the  evolution  of  gas. 
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to  which  of  the  several  heads  of  invention  in  the  specification  set  fordi, 
the  infringements  were  alleged  to  have  been  committed,  and  as  to  which 
parts  of  the  said  direct-action  electro-magnetic  telegraph  were  com- 
plained of;  and  that  such  particulars  were,  as  the  deponent  (a)  was  ad- 
vised and  believed,  necessary  to  the  proper  defence  of  the  action,  inu- 
much  as  it  was  impossible  to  gather  with  certainty  from  the  specifications 
to  the  said  three  several  patents,  or  the  proceedings  in  Chancery  before 
mentioned,  in  what  the  said  inventions  really  consisted,  or  of  what  al- 
leged infringements  the  plaintiffs  refiUy  complained.  The  case  otj^erry 
V.  Mitchelly  1  Webster's  Patent  Cases,  269,  was  cited. 

M.  Smith  and  22.  JET.  Qrove  now  showed  cause,  upon  an  affidavit 
stating  that,  although,  from  the  nature  of  the  subject,  the  specifications 
were  of  considerable  length,  and  of  some  difficulty,  they  were  not  at  all 
ambiguous,  but,  on  the  contrary,  remarkably  clear,  definite,  and  explicit; 
that  they  described,  not  a  number  of  detached  and  separate  things,  but 
a  combined  apparatus  for  communicating  between  distant  places  by  means 
*±f\(K'\  ^^  magrjotic  ^needles  arranged  and  poised  in  suitable  proximity 
^  to  corresponding  vertical  dials  placed  at  the  different  points  of 
communication,  with  suitable  lengths  of  insulated  conducting  wire  ex- 
tended between  them,  and  with  finger-keys  and  other  arrangements  at  the 
terminal  stations,  for  receiving  or  transmitting  a  communication, — ^also 
with  means  at  each  terminus  for  sounding  an  alarum  at  the  other  stations, 
and  with  subordinate  arrangements  for  insuring  the  sounding  of  the 
alarum  at  great  distances, — also  with  arrangements  for  detecting  the 
place  of  any  defect  in  the  conducting  wires ;  that  the  actions  were  brought 
for  the  infringements  committed  upon  the  letters-patent  respectively  set 
out  in  the  declarations,  by  the  erection  and  use  by  the  defendants,  under 
the  letters-patent  granted  to  the  defendant  Nott,  of  an  electric  telegraph 
on  The  London  and  North  Western  Railway,  at  and  between  Northamp- 
ton and  Blissworth ;  that  the  infringements  complained  of  in  these  actions 
were  the  very  same  infringements  which  were  complained  of  by  the  plain- 
tiffs in  Chancery,  and  not  other  or  different  infringements ;  that  the 
defendants  and  their  advisers  must  be  fully  aware  of  the  grounds  of 
infringement  on  which  the  plaintiffs  intended  to  rely,  inasmuch  as  the 
same  had  been  very  particularly  stated  by  a  number  of  deponents  in  the 
proceedings  in  Chancery,  and  explained  with  great  precision  and  clearness 
by  the  plaintiffs*  counsel,  both  before  the  Vice  Chancellor  and  the  Lord 
Chancellor,  with  exact  references  to  the  several  specification  and  to 
models  produced  by  the  plaintiffs  in  illustration  thereof,  and  to  a  modei 
produced  by  the  defendants  in  illustration  of  Nott*s  instrument ;  that  it 
was  believed  that  the  application  was  made  only  for  the  purpose  of  em- 
barrassing or  delaying  the  plaintiffs ;  and  that,  in  the  deponent's  judgment 
♦dR7l  ^^^  belief,  it  would  be  out  of  the  power  of  the  plaintiffs  to  give  the 
^    particulars  ^applied  for,  without  in  a  great  measure  recapito- 

(a)  Th0  defendants'  attorney. 
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latlng  their  specifications,  which  would  impose  on  them  considerable 
difficulty  and  expense,  without  any  useful  result  to  either  party,  inasmuch 
as  the  defendants  were  already  in  possession  of  all  the  information  which 
it  was  in  the  power  of  the  plaintiffs  to  furnish. 

The  discussion  that  took  place  in  Chancery  removes  the  defendants 
from  the  only  ground  upon  which  this  application  could  for  a  moment 
rest,  viz.  that  they  were  ignorant  of  the  precise  nistture  of  the  infringe- 
ments with  which  they  are  charged.  The  whole  invention  claimed  by 
the  plaintiffs  consists  of  a  combined  apparatus,  parts  of  which  they  sug- 
gest the  defendants  to  have  borrowed.  The  defendants  make  no  affida- 
vit. And  they  must  know  better  than  their  attorney  what  mechanical 
equivalents  they  have  used.  In  all  cases  of  this  sort,  the  difficulty  thrown 
upon  the  patentee  by  compelling  him  to  furnish  particulars  like  those 
here  sought,  would  very  much  peril  the  legitimate  success  of  his  action. 
Perry  v.  Mitchell  is  a  totally  different  case.  There  the  specification 
described  several  distinct  pens ;  and  the  plaintiff  could  have  no  difficulty 
in  specifying  the  particular  pens  which  he  charged  the  defendant  with 
having  made. 

Webster^  in  support  of  the  rule.  Unless  the  court  is  prepared  to  over- 
turn the  case  of  Perry  v.  Mitchell^  this  rule  must  be  made  absolute. 
[Cresswbll,  J.  It  does  not  strike  me  that  that  case  has  much  bearing 
upon  the  present.  The  plaintiff  had  obtained  letters-patent  for  the 
manufacture  of  improved  pens.  His  specification  described  thirteen  dif- 
ferent kinds  of  improvements,  referring  to  them  by  numbers :  and  the 
defendant  prayed  that  he  might  be  informed  what  particular  numbers  he 
was  charged  with  having  infringed.  Wilde,  C.  J.,  *referred  r^Aao 
to  BulnoU  V.  M^Kenzie,  4  N.  C.  127,  6  Scott,  419,  6  Dowl.  ^ 
P.  C.  21,  1  Webster's  Patent  Cases,  260.]  There,  the  court  held  that 
they  might,  in  virtue  of  their  general  jurisdiction  over  the  proceedings 
m  a  cause,  require  a  defendant  to  give  further  and  better  particulars  of 
objections  to  a  patent.  So,  here,  the  court  has  power  to  compel  the 
plaintiff  to  inform  the  defendants  of  the  particular  infringements  they 
mean  to  rely  on.  The  several  improvements  which  the  plaintiffs  claim 
as  the  invention  of  Messrs.  Cooke  and  Wheatstone  are  quite  as  distinct 
as  the  different  pens  in  the  case  of  Perry  v.  Mitchell,  [Wilde,  C.  J. 
One  cannot  help  feeling,  that  upon  a  scientific  subject  like  this,  the  affi- 
davit of  a  scientific  person  would  be  more  satisfactory  than  that  of  the 
attorney  in  the  cause.] 

WiLDB,  C.  J.  I  think  this  rule  cannot  be  made  absolute ;  not  because 
I  doubt  the  power  of  the  court  to  order  the  particular  that  is  asked,  if 
they  deemed  it  proper,  but  because  I  am  not  satisfied  that  the  case  is  one 
which  calls  for  such  interposition.  I  referred,  in  the  course  of  the  argu- 
ment, to  the  case  of  Bulnois  v.  M^KemiCj  because  there  this  court  con- 
Bidered  that  it  had  an  inherent  jurisdiction  to  make  orders  of  this  nature, 
with  a  view  to  preventing  a  failure  of  justice.     Tindal,  C.  J.,  there  says : 

2C 
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I  feel  not  the  slightest  doubt  as  to  the  general  power  of  the  court  to- 
model  and  control  the  course  of  proceedings  before  them ;  and  I  protest 
against  this  most  beneficial  exercise  of  authority  being  stigmatized,  as 
one  of  the  learned  counsel  for  the  defendant  has  thought  fit  to  do,  as  aa 
usurpation  of  the  courts  of  common  law.  If  parties  were  driven,  upon 
all  occasions  of  the  sort  alluded  to,  to  a  court  of  equity,  the  expense  and 
*4.RQ1     ^^^^7  would  be  ruinous,  and  in  many  ^cases  would  amount  to  an 

-^  absolute  denial  of  justice."  The  rest  of  the  court  also  follj 
recognise  the  general  jurisdiction  to  regulate  and  control  the  proceedings 
according  as  the  justice  of  the  case  may  require,  in  order  to  prerent 
surprise  and  misadventure.  Perry  v.  MiteheU  was  but  an  instance  of 
the  application  of  that  general  principle.  There,  the  plaintiff*  brought 
an  action  for  an  alleged  infringement  of  a  patent  granted  to  him  for  the 
manufacture  of  steel  pens,  the  invention  consisting  of  certain  combi- 
nations, some  of  which  were  old  and  some  new.  But,  inasmuch  as  the 
specification  described  a  great  number  of  pens,  the  defendant  very  rea- 
sonably asked  that  he  might  be  informed  in  respect  of  which  of  them  the 
infringement  was  charged.  And  the  court  very  properly  granted  it. 
It  required  no  complication  in  the  statement.  The  plaintiff*  could  not 
be  embarrassed  by  it.  In  Btilnais  v.  M^Kemie^  it  is  true,  the  order 
had  reference  to  a  proceeding  on  the  part  of  the  defendant :  but  the 
principle  is  the  same.  There,  Yaughan,  J.,  at  chambers  made  an  order, 
that  the  defendant's  attorney  should  furnish  to  the  plaintiff's  attorney 
the  names,  description,  and  places  of  abode  of  the  several  persons  re> 
spectively  alleged  in  the  notice  of  objections  to  have  used  the  invention 
before  the  making  of  the  letters^patent,  and  also  the  dates  when  the  in- 
vention was  so  used :  and  the  court  modified  that  order,  by  rescinding  so 
much  of  it  as  required  the  defendant  to  furnish  the  names  and  descrip- 
tions of  those  persons  whose  names  and  descriptions  were  not  alreadj 
given.  If,  therefore,  this  had  been  an  application  pointing  to  particulars 
which  the  plaintiffs  might  give  without  encountering  any  great  difficulty 
or  embarras8ment,there  could  have  been  no  doubt  as  to  the  jurisdiction  of 
the  court  to  compel  them  to  furnish  them.  I  do  not,  however,  think  that 
♦il7m     ^^  particulars   '''here  sought   are   of  that   description.    The 

^  actions  are  brought  for  an  alleged  infringement  of  three  severtl 
patents  granted  in  respect  of  an  invention  which  from  its  nature  was 
not  likely  to  be  brought  to  perfection  at  one  effort :  and  the  plaintiffs 
complain  of  an  infringement  by  means  of  an  apparatus  combining  the 
principles  of  all  the  three  patents.  One  cannot  but  perceive,  that,  in 
the  simplest  mode  of  laying  before  a  jury  the  questions  that  must  arise 
in  such  a  case,  much  difficulty  will  unavoidably  present  itself.  It,  there- 
fore, sems  to  me  that  the  plaintiffs  have  been  well  advised  in  bringing 
separate  actions  on  each  of  the  patents.  And  I  do  not  think  the  circum- 
stances  are  such  as  would  warrant  the  court  in  arresting  the  plaintiCs' 
proceedings  until  the  required  particulars  are  furnished.    One  cannot 
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&0  to  perceive  the  extreme  difficulty  that  the  pliuntiffs  would  be  under 
in  drawing  such  particulars.  Besides,  the  parties  have  been  in  Chancery, 
where  the  matter  of  the  alleged  infringement  has  undergone  full  discus- 
sion, not  merely  upon  bill  and  answer,  but  upon  affidavits,  which  must 
necessarily  have  set  forth  what  was  the  precise  nature  of  the  infringement 
complained  of.  The  defendants,  therefore,  must  possess  much  more 
information  than  the  defendant  had  in  Perry  v.  Mitchell.  Upon  the 
whole,  therefore  the  defendants  have  failed  to  satisfy  my  mind,  that,  by 
our  withholding  the  particulars  he  seeks  to  have,  he  will  be  rendered 
liable  to  such  a  degree  of  surprise  as  to  entitle  him^to  call  upon  us  for 
our  equitable  interposition  to  prevent  a  failure  of  justice.  If,  contrary 
to  our  expectation,  he  shall  be  placed  in  such  a  situation  as  to  entitle  him 
to  relief,  he  will  not  fail  to  obtain  it.  Knowing  the  ingenuity  of  coun- 
sel in  these  matters,  we  cannot  shut  our  eyes  to  the  probability  of  as 
much  discussion  arising  upon  the  particulars,  if  given,  aa  upon  the  speci- 
fications themselves.  '''Without  pretending  to  give  any  opinion  r^c^iri 
upon  the  subject,  it  may  be  impossible  for  the  plaintiff  to  point  *- 
out  which  of  the  several  heads  of  invention  they  charge  the  defendants 
with  having  imitated:  it  maybe  that  the  invention  consists  in  the  combi- 
nation only.  Seeing,  therefore,  that  that  which  is  required  must  neces- 
sarily very  much  embarrass  the  plaintiffs,  and  not  being  satisfied  that 
there  is  any  probability  of  surprise  on  the  defendants  from  the  want  of 
it,  or  that  they  do  not  possess  an  adequate  amount  of  information  on 
the  subject,  though  I  entertain  no  doubt  as  to  the  power  of  the  court  to 
grant  it,  I  am  of  opinion  that  this,  at  all  events,  is  not  a  case  for  the  ex- 
ercise of  that  power. 

The  rest  of  the  court  concurring. 

Rule  discharged ;  the  costs  to  be  costs  in  the  cause.(a) 

(a)  And  see  Lord  v.  Hague^  Godson  on  Patents,  2d  edit  p.  239 ;  Jorui  ▼.  Berger^  5  M.  &  G« 
208,  6  Soott,  N.  R.  208;  Smtky  ▼.  Kgighky,  7  M.  &  G.  652,  8  Scott,  N.  R.  372. 


♦BELCHER  and  Others,  Assignees  of  SOLOMON,  a  Bank-    -.^  .^^ 
rupt,  V.  JOHN  GOODBRED,  sued  by  the  Name  of  HENRY    ^     * 
GOODERED.    May  7. 

A  writ  issued  in  an  action  intended  to  be  brought  against  one  John  6.,  by  mistake  described 
him  aa  Henry  G^  and  was  served  upon  Henry  6.  The  mistake  in  the  Mervice  being  disco* 
Tered,  notice  was  given  to  Henry  G.  not  to  appear.  A  copy  of  a  phtriei  summons  was 
some  months  afterwards  left  at  the  residence  of  John  G.,  the  real  defendant,  still  describing 
him  as  Henry  G.  The  defendant  gave  this  oopy  to  Henry  G.,  in  whose  name  one  Lewis, 
an  attorney,  entered  an  appearance,  demanded  a  declaration,  and  afterwords  (with  full 
knowledge  that  the  appearance  was  no  appearance  in  the  cause)  signed  judgment  of  non- 
pros, Ibr  want  of  a  declarations— The  court  set  aside  the  judgment  for  irreguUrity,  with 
costs  to  be  paid  by  the  attorney. 

Upon  the  motion  to  set  aside  the  appearance,  the  affidavit  was  intituled,  in  the  matter  of  the 
attorney,  in  a  cause  between  **  A.  R  and  C.  D.,  plaintiff,  and  Jcriin  O.,  sued  by  the  name 
€fUonrf  Q^  deCcwdaats:''— ifc^  that  it  was  properly  intitttled. 
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A  party  who  obtaiiu  a  judge's  order,  can  derive  no  benefit  fiom  it  nnleM  it  be  dnly  terred 
upon  his  opponent. 

A  judge's  order  staying  the  proceedings  until  a  given  day,  in  order  to  afibrd  time  lor  an  ap- 
plication to  the  court,  does  not  dispense  with  the  necessity  of  the  ordinary  notice  of  motion, 
in  order  to  entitle  the  party  to  have  his  rule  nisi  drawn  up  wi^  a  stay  of  proceedings. 

The  court  will  not  grant  a  rule  calling  upon  an  attorney  to  answer  the  matters  of  an  afll- 
davit 

On  the  5th  of  February,  1846,  a  writ  of  summons  issned  at  the  suit 
of  the  plaintiffs,  as  assignees  of  the  estate  and  effects  of  one  Solomon 
Solomon,  a  bankrupt,  against  the  defendant,  who  was  therein  by  mis- 
take named  Henry  Croodered,  and  described  as  <<  of  The  Saloon,  Picca- 
dilly." The  writ  was  on  the  9th  of  February,  senred,  at  the  place 
named,  upon  Henry  Goodered,  the  son  of  the  defendant.  The  plaintifis' 
attorney,  upon  discovering  that  the  writ  had  been  served  upon  the  wrong 
person,  wrote  to  Henry  Goodered,  to  inform  him  that  he  had  been  served 
by  mistake ;  and  writs  of  alias  and  pluriei  summons  were  issued,  still 
describing  the  defendant  as  Henry  Goodered.  On  the  8th  of  January, 
1847,  a  copy  of  the  pluries  summons  was  left  with  the  defendant's 
daughter,  at  his  ^dwelling-house,  which  copy  the  defendant 
afterwards  gave  to  his  son  Henry  Goodered.  On  the  follow* 
ing  day,  the  plaintiffs'  attorney  received  notice  from  Lewis,  an  attorney, 
that  he  had  appeared  for  the  defendant,  and  would  receive  a  declaration. 
Accompanying  this  notice  was  a  demand  to  be  informed  if  the  writ  had 
issued  with  the  authority,  and  also  of  the  residence,  occupation,  and 
quality,  of  the  plaintiffs.  On  the  11th,  Lewis  served  the  plaintiffs' 
attorney  with  a  summons  for  particulars  of  their  demand;  but  Goltmak, 
J.,  declined  to  make  any  order  thereon.  A  summons  was  afterwards 
taken  out,  on  behalf  of  the  plaintiffs,  calling  upon  Lewis  to  show  cause 
why  the  appearance  entered  by  him  in  the  name  of  Henry  Goodered  at 
the  suit  of  the  plaintiffs,  should  not  be  set  aside ;  and,  on  the  22d  of 
February,  Coltman,  J.,  made  an  order  accordingly.  The  plaintift' 
attorney,  however,  neglected  to  serve  this  order,  but  caused  the  appear- 
ance to  be  struck  out. 

Before  the  order  had  been  obtained  for  setting  aside  the  appearance, 
Lewis  served  the  plaintiffs'  attorney  with  a  demand  of  declaration  on 
behalf  of  Henry  Goodered  ;  whereupon  the  plaintiffs'  attorney  obtained 
an  order  for  time  to  declare,  without  prejudice  to  their  right  to  apply  to 
set  aside  the  appearance. 

On  the  3d  of  March,  Lewis  signed  judgment  of  nonpros,  for  want  of 
a  declaration,  in  an  action  <<  Belcher  and  Others  v.  Qooderedy**  and  de- 
livered a  bill  of  costs,  with  notice  of  taxation  for  the  following  day. 
The  plaintiffs'  attorney  thereupon  took  out  a  summons  calling  upon 
Lewis  to  show  cause  why  the  judgment  should  not  be  set  aside  for  irre- 
gularity, there  being  no  appearance  to  warrant  the  filing  or  deliveiy  of 
a  declaration,  with  costs  to  be  paid  by  Lewis.  Upon  the  hearing  of  this 
summons,  Erlb,  J.,  proposed  to  set  aside  the  judgment,  but  intimated 
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na  opinion  that  he  had  not  ^anthorit  j,  at  chambers,  to  order    ^^ . . . 
LewiB  to  pay  the  costs  consequent  upon  a  proceeding  on  his  part    '- 
as  an  attorney,  such  proceeding  not  being  in  any  cause  pending.     Th^ 
plaintiffs'  attorney  thereupon  elected  to  take  an  order  to  stay  the  pro- 
ceedings upon  the  judgment  of  nonpros  until  the  fifth  day  of  this  term. 

ChanneUj  Serjt.,  on  a  former  day,  moved  for  a  rule  calling  upon 
Lewis  to  show  cause  why  the  judgment  of  nonpros  for  want  of  declara- 
tion, signed  by  him  against  the  plaintiffs  at  the  suit  of  Henry  Goodered, 
should  not  be  set  aside  for  irregularity,  no  appearance  having  been  en- 
tered in  the  cause  to  warrant  the  filing  or  delivery  of  a  declaration,  and 
why  he  (Lewis)  should  not  pay  to  the  plaintiffs,  or  their  attorney,  their 
costs  of  and  occasioned  by  the  several  proceedings  taken  by  him  in  the 
name  or  on  the  behalf  of  Henry  Goodered,  with  the  costs  of  the  appli- 
cation ;  and  why  he  should  not  answer  the  matters  of  the  affidavit. 
[Wilde,  G.  J.  You  may  take  the  first  branch  of  the  rule,  but  not  the 
lasL  The  courts  have  long  since  ceased  to  grant  rules  calling  upon 
attorneys  to  answer  the  matters  of  an  affidavit.  The  usual  course  is, 
first  to  dispose  of  that  which  relates  to  the  suit,  and  then,  if  the  circum- 
stances warrant  it,  to  move  to  strike  the  attorney  off  the  roll.]  The 
learned  Serjeant  asked  that  the  rule  might  be  drawn  up  with  a  stay  of 
proceedings.  No  notice  of  the  intended  application  had  been  given ; 
but  he  submitted  that  what  passed  before  the  judge  in  Lewis's  presence, 
was  tantamount  to  notice.  [Wilbb,  G.  J.  I  am  not  aware  that  an 
order  to  stay  the  proceedings,  to  afford  time  for  an  application  to  the 
court,  has  ever  been  held  to  dispense  with  the  ordinary  consequences  of 
a  want  of  notice  of  motion ;  and  I  am  not  disposed  to  make  a  precedent 
for  it.  Nor  do  I  think  the  intimation  given  to  the  attorney,  when  the 
parties  were  before  the  judge,  could  have  been  *  treated  as  a  r^^Ajr 
notice.  You  must  take  your  rule  without  a  stay  of  proceed-  ^ 
ings.] 

W.  H.  WaiUan  and  Archbold  took  a  preliminary  objection.  The 
writ  and  the  appearance  are  both  in  a  cause  of  ^^  Belcher  and  Others  v. 
Henry  Goodered;*'  the  affidavit  upon  which  this  rule  was  moved,  is 
intituled  «<  Belcher  and  Others  v.  John  Goodered,  sued  by  the  name  of 
Henry  Goodered,**  and  therefore  cannot  be  used,  inasmuch  as  there  is 
no  such  cause  in  court.  The  authorities  upon  the  subject  are  clear.  In 
Shrimpton  v.  Carter,  8  Dowl.  P.  C.  648,  an  affidavit  intituled  «  G. 
Shrimpton  v.  William  Carter,  the  elder,  sued  as  William  Carter,'* — 
the  cause  being  «  G.  Shrimpton  v.  William  Carter,** — was  rejected,  as 
being  badly  intituled.  So,  in  Sims  v.  Prosser,  15  M.  &  W.  151,  where 
the  writ  of  summons  described  the  defendant  as  "  Frederick  0.  Pros- 
set,**  an  affidavit  sworn  by  him  in  support  of  a  rule  for  setting  aside  the 
judgment  for  irregularity,  the  title  of  which  described  him  as  Frederick 
OoulsUm  Prosser,  (his  real  name,)  was  held  irregular.  And  in  Borth 
fffick  V.  Ravenserofty  5  M.  &  W.  81,  7  Dowl.  P.  G«  898,  the  defendant, 
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ELDERTON  v.  EMMENS,  The  Secretary  for  the  Time  being  of  THE 
CHURGH  OF  ENGLAND  LIFE  AND  FIRE  ASSURANCE 
TRUST  and  ANNUITY  COMPANY.    Mat/  25. 

In  assumpsit  against  a  joint  stock  company,  (sned  in  the  name  of  their  aecretaiy,)  the  fo^ 
count  of  the  declaration  alleged,  that,  in  consideration  that  the  plaintiff  had  agreed  lo  b^ 
come  the  permangiU  attorney  and  solicitor  of  the  company,  and  to  act  as  such,  for  reasooBl)le 
reward,  &&,  the  company  pronmid  the  plmntiff  to  retain  and  employ  him  a$  mtdt  pttmaMd 
attorney f  &c. ;  and  that,  in  pursuance  of  Hie  agreement,  the  company  did  in  fact  retain  ami 
employ  him,  and  the  plaintiff  acted,  and  had  always  from  thence  heen  ready  and  willing 
to  act,  as  the  pennanent  attorney  of  the  company :  and  alleged,  for  breach,  that  the  cos- 
pany  wrongfully,  and  without  any  just  or  reasonable  cause  for  so  doing,  discharged  tbe 
plaintiff  ih)m  being  or  acting  as  such  attorney,  &c. :  —  Hetd^  that  this  count  was  not  sop- 
ported  by  proof  of  a  resolution  of  die  directors,  that  the  plaintiff  **  be  appointed  pemmn^ 
mUicitor  to  the  institution," —  the  word  permanent  denoting,  in  such  resolution,  no  more  than 
a  general  emplo]rment,  as  contradistinguished  from  an  oceaeional  or  tpecial  employment 

The  second  count  alleged  that  it  was  agreed  between  the  plaintiff  and  the  oompaay,  that, 
from  a  certain  day,  the  plaintiff,  as  the  attorney  of  the  company,  should  receive  and  aecepi 
a  salary  of  lOOl  per  anmmtf  in  lieu  of  rendering  an  annual  bill  of  costs  for  the  bBsneai 
transacted  by  him  fbr  the  company ;  and  averred  that,  the  said  agreement  being  so  madr 
in  consideration  that  the  plaintiff  had,  at  the  request  of  the  company,  (a)  promised  toe  com 
pany  to  perform  and  fulfil  the  same  in  all  things  on  his  part,  the  company  promiwd  ibe 
plaintiff  to  perfonn  and  fulfil  the  same  in  all  things  on  their  part,  and  to  retam  and  enpk;^ 
kirn  ae  tudi  attorney  of  the  company ^  on  the  terme  aforeeaid;  and  assigned  for  breach,  that  the 
company  did  not  continue  to  employ  the  plaintiff  as  such  attorney,  but  wrongfully,  av' 
without  reasonable  canse^  dismissed  him  from  siich  employment,  &o. :  Hdd,  (but  reirensc 
in  the  Exchequer  Chamber,  post,  498,  n.)  that  the  agreement  did  not  neoeasariJIy  impi/  ■ 

(a)  The  request  appears  to  be  immatexial :  1  M.  &  G.  266,  n. 
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{mauM  hf  the  oompttay  to  employ  the  plaintiff;  and  that,  Ao  coofideratioa  being  ex* 
hanaled  by  the  mutual  promuea,  there  was  nothing  to  sustain  the  latter  branch  of  the  Gom- 
Vany's  promise,  and  that  the  count  was  bad  in  arrest  of  judgment 

This  was  an  aetion  against  a  society  called  The  Church  of  England 
Life  and  Fire  Assurance  Trust  and  Annuity  Company,  (sued  in  the  name 
of  their  ^secretary,)  for  refusing  to  continue  him  in  hb  em-  t^ij^qa 
ployment  as  the  solicitor  of  the  company.  ^ 

The  first  count  of  the  declaration  stated,  that,  on  the  2d  of  February, 
1841,  in  consideration  that  the  plaintiff,  at  the  request  of  the  said  com- 
pany,(a)  had  agreed  to  become  the  permanent  attorney  and  solicitor  of 
the  said  company,  and  to  act  as  such  for  reasonable  reward  to  be  there^ 
fore  paid  by  the  said  company  to  the  plaintiff  for  his  services  in  that  be- 
half, they,  the  said  company,  promised  the  plaintiff  to  retain  and  employ 
him  as  such  permanent  attorney  and  solicitor  ^  that,  after  the  making 
of  the  said  agreement,  and  in  pursuance  thereof,  to  wit,  on  the  day  and 
year  aforesaid,  the  said  company  did  in  fact  retain  and  employ  him  as 
such  permanent  attorney  and  solicitor  as  aforesaid,  and  he  the  plaintiff 
then  became  and  was,  and  acted  as,  the  permanent  attorney  and  solicitor 
of  the  said  company,  and  had  always  from  thence  been  ready  and  willing 
to  continue  to  act  as  the  ^permanent  attorney  and  solicitor  of  r^e^o-i 
the  said  company,  of  which  the  said  company  had  at  all  times  *- 
notice ;  yet  the  said  company,  disregarding  their  said  promise,  did  not 
nor  would  permit  or  suffer  the  plaintiff  to  continue  to  be  the  attorney 
and  solicitor  of  the  said  company,  or  to  act  as  such ;  but,  afterwards,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  25th  of  May,  1845, 
without  the  consent  of  the  plaintiff,  and  against  his  will,  appointed  cer- 
tain other  persons,  to  wit,  J.  C.  and  D.  J.  L.  to  be  the  attorneys  and 
solicitors  of  the  said  company,  and  wrongfully,  and  without  any  just  or 
reasonable  cause  for  so  doing,  discharged  the  plaintiff  from  being  or 
acting  as  the  attorney  and  solicitor  of  the  said  company,  and  deprived 
him  of  all  gains  and  profits  which  could  have  arisen  or  accrued  to  him 
in  that  behalf,  to  wit,  gains  and  profits  to  the  amount  of  50007. 

The  second  count  stated,  that,  on  the  80th  of  November,  1844,  it  was 
agreed  by  and  between  the  plaintiff  and  the  said  company,  that,  from 
the  1st  of  January  then  next,  the  plaintiff,  as  the  attorney  and  solicitor 
•f  the  said  company,  should  receive  and  accept  a  salary  of  1007.  per 
annum  in  lieu  of  rendering  an  annual  bill  of  costs  for  general  business 
transacted  by  the  plaintiff  for  the  said  company,  as  such  attorney  and 
solicitor,  and  should  and  would,  for  such  salary  of  1001.  per  annum^ 
advise  and  act  for  the  said  company  on  all  occasions,  in  all  matters  con- 
nected with  the  said  company, — ^the  prosecuting  or  defending  of  suits, 
the  preparation  of  bonds  or  other  securities  for  advances  by  the  said 
company,  and  moneys  disbursed  by  the  plaintiff,  being  excepted, — and 
the  plaintiff  being  allowed,  in  respect  of  such  matters,  to  make  the  usual 

(a)  The  request  aj  pears  to  be  immaterial :  1  M.  &  G.  266|  n. 
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a&d  regular  charges  of  an  attorney  or  solicitor,  and  that  he  the  plamtiff 
should  attend  the  secretary  of  the  said  company,  as  well  as  the  board 
of  directors  thereof,  and  the  meetings  of  the  proprietors  thereof,  when 
^4^91    ^^4^®^  f  ^^^^  ^^^  ^^  agreement  being  *so  made,  afterwvds, 

"-^  to  wit,  on  the  said  30th  of  November,  in  the  year  aforesaid,  in 
consideration  that  the  plaintiff  had,  at  the  request  of  the  said  company, 
promised  the  said  company  to  perform  and  fulfil  the  same  in  aU  things 
on  his  part,  the  said  company  promised  the  plaintiff  to  perform  and  fulfil 
the  same  in  all  things  on  their  part,  and  to  retain  and  employ  him  om 
9uch  attorney  and  solicitor  of  the  said  company^  on  the  terms  aforesaid; 
and  that,  although  the  said  company  did,  for  a  certain  small  space  of 
time  thereafter,  to  wit,  for  the  space  of  four  months,  in  pursuance  and 
fulfilment  of  the  said  agreement,  and  of  their  promise  in  that  behalf, 
retain  and  employ  the  plaintiff  as  such  attorney  and  solicitor,  on  the 
terms  aforesaid,  and  did  pay  him  a  small  part  of  the  said  salary,  to  wit, 
502.;  and  although  the  plaintiff  was,  at  all  times  from  the  making  of  the 
said  agreement  hitherto,  ready  and  willing  to  advise  and  act  for  the  said 
company,  and  accept  the  said  salary,  on  the  terms  aforesaid,  and  in  all 
other  respects  to  fulfil  the  said  agreement  on  his  part,  of  which  the  said 
company  always  had  notice ;  yet  the  said  company,  disregarding  their 
said  agreement  and  their  promise,  did  not  nor  would  continue  to  retain 
or  employ  the  plaintiff  as  such  attorney  or  solicitor  of  the  said  companj, 
on  the  terms  aforesaid ;  but,  on  the  contrary  thereof,  afterwards,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  25th  of  May,  1845, 
wrongfully,  and  without  any  reasonable  cause,  dismissed  and  discharged 
the  plaintiff  from  such  employment  and  retainer,  and  then,  and  from 
thence  until  the  commencement  of  the  suit,  had  wholly  refused  to  retain 
or  employ  him  as  such  attorney  and  solicitor  of  the  company,  or  to  pay 
him  the  salary  aforesaid ;  by  reason  of  which  premises,  the  plaintiff  hid 
wholly  lost  and  been  deprived  of  the  said  salary  of  lOOZ,  and  of  divers 
great  gains  and  profits  which  he  might,  and  otherwise  would,  have  d^ 
*AR^1  rived  from  such  *employment,  in  and  about  the  prosecuting  and 
-^  defending  of  divers  suits  respectively  brought  by  and  against 
the  said  company,  in  and  about  the  preparing  of  divers  bonds,  contractSf 
and  securities,  for  the  said  company,  and  otherwise,  to  wit,  to  the  amount 
of  5000^.,  and  had  been  and  was  in  other  respects  greatly  injured  and 
damnified. 

The  declaration  contained  also  counts  for  work  and  labour,  and  for 
money  due  upon  an  account  stated. 

The  defendant  pleaded — first,  to  the  whole  declaration,  non  as- 
sumpsit. 

Secondly,  to  the  first  count,  that,  after  the  making  of  the  promise  in 
the  first  count  alleged,  and  before  the  discharge  of  the  plaintiff  from  the 
said  employment,  as  in  the  first  count  mentioned,  to  wit,  on  the  1st  day 
of  January,  1845,  and  on  divers  other  days  between  that  day  and  the 
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time  of  his  said  discharge,  the  plaintiff  did,  in  the  way  of  his  employ- 
ment of  attorney  and  solicitor  to  the  said  company,  conduct  and  trans- 
act the  business  of  and  relating  to  the  said  company,  in  a  manner  greatly 
calculated  to  injure  and  prejudice  the  said  company,  and  in  disregard  of 
the  wishes  and  intentions  of  the  directors  of  the  said  company ;  that  the 
plaintiff  did  also  act  contrary  to  the  wishes  and  intentions  of  the  said 
directors,  and  did  violate  the  duty  of  him  the  plaintiff  as  such  attorney 
and  solicitor,  in  this,  to  wit,  that  he  the  plaintiff,  as  such  attorney  and 
solicitor,  contrary  to,  and  in  disregard  of,  the  wishes  and  intentions  of 
the  directors  of  the  said  company,  then  known  to  the  plaintiff,  to  wit, 
on  the  10th  day  of  May,  in  the  year  aforesaid,  did  cause  a  certain  writ 
of  execution,  to  wit,  a  writ  called  a  writ  of  capiag  ad  Batisfaciendumy  to 
be  issued  against  a  certain  person,  to  wit,  one  J.  A.  Knipe,  and  did 
then  also,  contrary  to,  and  disregarding,  the  said  wishes  and  intentions, 
cause  the  said  J.  A.  Knipe  to  be  arrested  for  the  non-payment  of  a  very 
small  sum  of  money,  to  wit,  the  *sum  of  lOZ.,  the  same  being 
altogether  costs  incurred  by  the  plaintiff,  as  such  attorney  and 
solicitor,  in  and  about  a  certain  action  theretofore  brought,  on  behalf  of 
the  said  company,  against  the  said  J.  A.  Knipe,  he,  the  said  J.  A. 
Knipe,  at  the  time  of  the  issuing  of  the  said  execution,  being  in  neces- 
sitous and  indigent  circumstances,  and  unable  to  pay  the  said  sum  for 
which  the  said  execution  was  so  issued  as  aforesaid ;  that  the  plaintiff, 
having  so  caused  the  said  J.  A.  Knipe  to  be  arrested,  did  force  and  com- 
pel him,  in  order  to  obtain  his  liberation  from  such  arrest,  to  pay  to  the 
plaintiff  a  certain  small  sum  of  money,  to  wit,  5/.,  and  also  to  deposit 
with  the  plaintiff  certain  goods,  to  wit,  three  maps, — ^which  said  conduct 
of  the  plaintiff,  in  the  way  of  his  said  employment  and  retainer,  was  cal- 
culated greatly  to  injure  and  prejudice  the  said  company,  and  to  bring 
the  said  company  into  disrepute,  and  was  so  pursued  by  the  plaintiff, 
not  only  against  the  wishes  and  intentions  of  the  said  directors,  but 
without  their  knowledge  thereof  in  any  manner  until  after  the  said  arrest 
and  the  said  discharge  of  the  said  J.  A.  Knipe  from  custody  as  afore* 
said ;  and  that  therefore,  and  because  it  was  actually  necessary  for  the 
interests  of  the  said  company,  and  to  prevent  their  prospects  and  cha- 
racter from  being  damaged  and  injured  by  reason  of  the  said  conduct  of 
the  plaintiff  in  the  way  of  his  said  employment,  the  said  company,  at  the 
said  time  when,  &;c.  in  the  said  first  count  mentioned,  did  discharge  the 
plaintiff  from  being  and  acting  as  the  attorney  and  solicitor  to  the  said 
company,  as  they  lawfully  might,  for  the  cause  aforesaid — verification. 

Thirdly,  a  similar  plea  to  the  second  count. 

Fourthly,  to  the  indebitatus  count  for  work  and  labour,  and  the  count 
on  an  account  stated,  payment. 

The  plaintiff  joined  issue  on  the  first  plea ;  replied  to  the  second  and 
third  pleas,  that  the  said  company,  of  *  their  own  wrong,  and  r^^AQR 
without  the  cause  in  those  pleas  respectively  alleged,  broke  their    ^ 
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said  promises,  as  in  the  first  and  second  counts  respectively  mentioned; 
and  traversed  the  fourth  plea. 

The  cause  was  tried  before  Cxbssvell,  J.,  at  the  sittings  at  West- 
minster after  last  Trinity  term.  The  facts  that  appeared  in  evidence 
were  as  follows : — ^Early  in  the  year  1840,  the  plaintiff  was  engaged  in 
the  formation  of  a  company,  to  be  called  The  Church  of  England  Trsat 
and  Assurance  Institution.  At  that  time,  there  existed  an  association 
called  The  City  of  London  Loan  and  Annuity  Company,  between  which 
and  the  first-mentioned  society,  it  was  proposed  to  form  a  junction, 
which  was  ultimately  carried  into  effect, — the  combined  association  being 
styled  The  Church  of  England  Life  and  Fire  Assurance  Trust  and  An- 
nuity Company.  This  company  was  afterwards,  by  an  act  of  parliament, 
passed  in  the  session  of  1841,(a)  enabled  to  sue  and  be  sued  in  the  name 
of  the  managing  director  or  other  officer  of  the  company  for  the  time 
being. 

To  prove  the  agreement  stated  in  the  first  count,  the  plaintiff  offered 
in  evidence  the  original  draft  of  resolutions  passed  at  a  meeting  of  the 
directors  of  The  Church  of  England  Trust  and  Assurance  Institution, 
held  on  the  13th  of  April,  1840,  (the  minute-book  of  the  company  hav- 
ing been  called  for,  but  not  produced,)  amongst  which  were  the  follow- 
ing : — Fifthly,  <<  that  Mr.  E.  M.  Elderton  (the  plaintiff)  be  appointed 
permanent  Bolieitcr  to  the  institution,  and,  as  the  founder  thereof,  be 
presented  with  one  hundred  shares,  free  from  the  deposit  thereon,  he- 
sides  his  professional  charges."  Seventhly,  "that  Mr.  W.  S.  North- 
house  shall  be  the  inUrtm  manager  of  the  institution,  and  shall  receive 
*ififil  ^^^  ^^^^  management  500{.  over  and  above  his  expenses  out  *of 
-^  pocket,  on  his  resigning  such  management  into  the  hands  of  the 
permanent  managers,"  &c.  Eighthly,  "that  Mr.  B.  Jackson  shall  be 
the  permanent  manager  of  the  institution  in  the  (aty,  at  a  salary  of  not 
less  than  500Z.  per  annum^  over  and  above  his  expenses  out  of  pocket." 
Ninthly,  "that  Mr.  C.  Thomas  shall  be  the  permanent  manager  of  the 
mstitution  at  the  west-end  office,  on  the  same  terms." 

These  resolutions  appeared  to  have  been  adopted  by  the  directors  of 
the  joint  association,  at  a  meeting  held  by  them  on  the  22d  of  AprO, 
and  to  have  been  signed  by  the  chairman.  At  this  meeting,  an  agree- 
ment was  entered  into  on  behalf  of  the  new  company,  to  adopt  all  tki 
contracts,  agreements^  and  paf/menU  of  the  plaintiff. 

The  reception  of  this  draft  of  the  resolutions  was  objected  to,  on  the 
part  of  the  defendant,  on  the  ground  that  alterations  appeared  to  have 
been  made  in  it,  and  that  there  was  no  distinct  evidence  as  to  the  time 
at  which  these  alterations  were  made.  The  minute-book  was,  however, 
afterwards  produced,  when  it  was  found  that  the  resolutions  had  been 
copied  into  it  by  a  clerk  of  the  company,  in  their  altered  shape.    There 

(a)4&SYiale.xoik 
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v«s  »l8o  evidence  to  show  that  the  resolutionsi  ae  entered,  had  repeatedly 
been  acted  upon  by  the  company. 

In  support  of  the  second  count,  the  defendant  put  in  a  letter  addressed 
to  him  by  the  secretary  of  the  company  (the  defendant)  on  the  30th  of 
November,  1844,  containing  an  intimation,  that,  at  a  meeting  of  the 
general  board  held  on  the  preceding  day,  « it  was  resolved  to  accept  the 
plaintiff's  proposal  to  allow  him,  as  solicitor  of  the  company,  from  the 
Ist  of  January  next,  a  salary  of  lOOL  in  lieu  of  his  rendering,  as  at 
present,  an  annual  bill  of  costs  for  general  business :"  and  that,  ««by  that 
arrangement,  it  was  understood  that  the  plaintiff  would,  for  such  salary 
of  1002.  per  annumj  advise  and  act  for  the  company  on  all  occasions,  m, 
aU  matters  connected  with  it  (the  only  ^exceptions  being  suits,  r^^o^ 
bonds,  or  other  securities  for  advances  by  the  company,  and  *- 
moneys  out  of  pocket,)  and  that  he  would  also  attend  the  secretary,  aq 
well  as  the  board,  and  meetings  of  proprietors,  when  required." 

On  the  part  of  the  defendant,  evidence  was  given  to  show  the  reasons 
for  which  the  company  had  ceased  to  employ  the  plaintiff  as  tboir  soli- 
citor: and  it  was  objected,  that  the  first  count  was  not  proved,  there 
being  no  sufficient  evidence  of  the  ratification  or  adoption  by  the  new 
company  of  the  resolutions  of  the  18th  of  April ;  and  that,  assutnmg 
those  resolutions  to  have  been  properly  received,  the  evidence  did  not 
support  the  breach, — the  word  <«  permanent"  in  the  resolutions  being 
used  merely  as  contradistinguished  from  occasional  or  ad  interim^  and 
not  in  the  sense  in  which  the  word  must  be  understood  to  make  the 
breach  good,  viz.  as  an  appointment  for  life,  or  during  the  existence  of 
the  society. 

For  the  plaintiff,  it  was  insisted  that  the  appointment  was  for  life, 
and  that  there  was  no  variance  between  the  allegation  and  the  proof  of 
the  contract  declared  on. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff  on  the 
first  issue ;  but  he  intimated  an  opinion,  that  the  resolution  did  not  im- 
port an  appointment  for  life,  and  he  reserved  to  the  defendant  leave  tc 
move  to  enter  a  verdict  on  that  issue  as  to  the  first  count.  The  damages 
were  separately  assessed, — 8002.  on  the  first  count,  and  2002.  on  the 
second. 

Byles^  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  on  the  first  issue  as  to  the  first  count,  or  for 
a  new  trial,  and  to  arrest  the  judgment  as  to  the  second  count,  or  for  a 
venire  de  novo.  He  cited  Fitzherbert*s  Natura  Brevium,  168  F.  H. ; 
Comyns's  Digest,  tit.  Ju9tice»  of  the  *Peaoey  (B.  68) ;  (a)  15  Vin.  r* j^oo 
Abr.  823,  tit.  MatAer  and  Servant^  (N.)  pi.  6 ;  WaUis  v.  Day,  '- 
2  M.  t  W.  281 ;  ffopkins  v.  Logan^  5  M.  &  W.  241 ;  Granger  v.  Collimy 
6  M.  &  W.  468 ;  Jackson  v.  Oobbin,  8  M.  &  W.  790 ;  Aipdin  v.  Auitin^ 
5  Q.  B.  671,  and  J>unn  j.  SayU%,  6  Q.  B.  686. 

(a)  Citing  F.  N.  B.  168,  H.;  Co.  latt.  42  b. 
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Talfourdy  Serjt.,  and  Peacock^  showed  cause.  The  resolution  by 
which  the  plaintiff  was  appointed  solicitor  to  the  company  was  properly 
received  in  evidence,  and  constituted  a  contract  that  was  binding  upon 
them.  The  word  "  permanent"  implies  an  appointment,  if  not  for  Ufe, 
at  least  for  so  long  time  as  the  society  should  require  the  services  of  a 
solicitor,  and  the  plaintiff  give  no  cause  for  dismissal.  It  is  not  like  an 
appointment  to  a  freehold  office,  and  therefore  need  not  be  by  deed. 
A  mandamus  would  not  lie  to  restore  the  plaintiff.  There  was  ample 
evidence  to  show  that  the  resolutions  of  the  18th  of  April  had  been 
recognised  and  adopted  by  the  directors,  after  the  formation  of  the  new 
company.  [Goltman,  J.  The  united  company,  in  agreeing  to  adopt 
the  contracts,  agreements,  and  payments  of  the  plaintiff,  do  not,  in 
terms,  adopt  the  resolution  appointing  him  solicitor,  but  merely  acts 
done  by  him  as  agent  for  them.]  It  was  beyond  dispute,  that  the 
plaintiff's  appointment  had  been  ratified  and  assented  to.  The  passage 
referred  to  in  Yiner's  Abridgment  is  a  translation  from  Brooke's  Abridg- 
ment, tit.  Laborers^  pi.  44,  who  cites  the  Year-Book,  2  H.  4,  fo.  15:  (a) 
it  has  reference  to  the  statute,  34  Ed.  8,  c.  10,  and  certainly  is  no 
authority  for  the  position  for  which  it  was  relied  on  in  this  case. 
i^AQrr\  ^^®  objection  to  the  second  count,  is,  that  the  breach  ^alleged 
^  is  larger  than  is  warranted  by  the  promise.  It  may  be  conceded, 
that,  in  declaring  upon  an  agreement,  the  promise  must  not  be  ex- 
tended beyond  that  which  is  necessarily  implied.  But  here,  the  pro- 
}Dise  to  retain  and  employ  the  plaintiff  as  the  solicitor  of  the  company, 
is  necessarily  implied  from  the  terms  of  the  agreement.  [Maulb,  J. 
Is  not  the  subject-matter  of  the  agreement  limited  to  the  regulation  of 
the  mode  of  payment  for  the  plaintiff's  services,  during  the  continuance 
of  his  employment  ?]  It  is  a  contract  to  employ  or  to  pay.  All  that 
is  decided  in  Aspdin  v.  Austin  is,  that  a  contract  to  pay  salary  does 
not  imply  a  contract  to  employ.  There  are,  in  effect,  two  breaches 
alleged  :  and,  if  one  of  them  is  well  alleged,  it  will  sustain  the  verdict. 
In  Doe  d.  LawrU  v.  Dyehallj  8  B.  &  C.  70,(6)  the  court  say  :(<?)  "  It  is 
a  settled  rule,  that,  if  the  same  count  contains  two  demands  or  com- 
plaints, for  one  of  which  the  action  lies,  and  not  for  the  other,  all  the 
damages  shall  be  referred  to  the  good  cause  of  action,  although  it  would 
be  otherwise  if  they  were  in  separate  counts."  Here,  there  is  a  mutual 
agreement,  on  the  one  hand  to  perform  the  service,  and  on  the  other 
to  pay,  which,  according  to  the  case  of  Pordage  v.  CoU^  1  Saund.  319  h, 
implies  a  promise  to  retain  and  employ.  At  all  events,  the  plaintiff  is 
entitled  to  recover  one  year's  salary ;  and  the  court  may  assess  the 
damages ;  consequently,  there  is  no  ground  either  for  arresting  the 
judgment  or  for  awarding  a  venire  de  novo. 

(a)  The  case  cited  by  Lord  Brooke  it  not  to  be  fimnd  in  2  H.  4 ;  nor  has  it  been  met 
elBev^liere 

(6)  DjftbaU  T.  l>De»  2  M.  &  R.  184.  (e)  8  E&  C.  71. 
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ByUij  Seijt.,  and  Hugh  Hillj  in  support  of  the  rale.  If  the  word 
<  permanent"  means  permanent  in  such  a  sense  as  will  support  the 
breach,  viz.  for  life,  or  so  long  as  the  society  shall  exist  and  shall  require 
the  services  of  a  solicitor,  as  is  contended  on  the  part  of  the  plaintiff,  the 
first  count  is  not  proved.  If,  on  the  other  hand,  it  *means  "or-  r^AQf\ 
dinary"  or  <<  regular,"  as  contradistinguished  from  «  occasional"  ^ 
or  <<  ad  interim j"  the  count  is  bad  upon  the  face  of  it.  The  context  shows 
that  the  construction  put  by  the  plaintiff  upon  the  resolutions  of  the  18th 
of  April,  1840,  is  erroneous.  The  word  <<  permanent"  is  used  repeatedly 
in  that  document  in  a  more  limited  sense.  Thus,  in  the  seventh  resolution, 
Northhouse  is  appointed  ad  interim  manager,  until  the  appointment  of  a 
permanent  manager.  The  eighth  resolution  is,  that  Mr.  B.  Jackson  shall 
be  the  permanent  manager  of  the  institution,  in  the  city,  at  a  salary  of  not 
less  than  500/.  per  annum ;  and  the  ninth,  that  Mr.  G.  Thomas  shall  be 
permanent  manager  at  the  west  end  oflSce,  on  the  same  terms.  A  gene- 
ral hiring  or  retaining  must  be  taken  to  be  a  hiring  for  a  year :  Fitz- 
herbert*s  Natura  Brevium,  168  F;  Comyns's  Digest,  tit.  Justices  of 
Peace,  (B.  58) ;  Co.  Litt.  42  b ;  Beeston  v.  OoUyer,  4  Bingh.  809,  12  J. 
B.  Moore,  552.  The  plaintiff,  therefore,  must  rely  upon  the  document 
that  was  objected  to  at  the  trial,  in  order  to  show  a  signed  contract  with- 
in the  4th  section  of  the  statute  of  frauds,  29  Car.  2,  c.  8.  An  appoint- 
ment for  life  must  be  by  deed :  Brooke's  Abridgment,  tit.  LahorerSj  pi.  44 : 
Yiner's  Abridgment,  15  Yin.  828,  tit.  Master  and  Servant,  (N)  pi.  5 ; 
WaUis  V.  Day,  2  M.  &  W.  28L  [Wildb,  C.  J.  We  are  all  of  opinion 
that  the  word  <<  permanent"  is  not  used  in  the  resolution,  in  such  a  sense 
as  will  sustain  the  first  count.] 

In  the  second  count,  the  plaintiff  has  undertaken  to  set  out  the  con- 
tract according  to  its  legal  effect ;  and,  as  set  out,  it  does  not  sustain  the 
promise.  There  is  no  consideration  for  the  promise  to  retain  and  em- 
ploy ;  the  only  promise  the  law  will  imply  here,  is  a  promise  to  pay ;  and, 
the  consideration  being  exhausted  by  the  mutual  promises,  there  is  no- 
thing to  warrant  the  "^subsequent  promise :  Broum  v.  Orump,  ri^AM 
6  Taunt.  800, 1  Marsh.  567,  Hopkins  v.  Logan,  Changer  v.  CoU  ^ 
Uns,  Jackson  v.  Oobbin.  (a)  In  Williamson  v.  Taylor,  5  Q.  B.  175,  by 
agreement  between  the  defendant  and  the  plaintiff,  the  defendant,  being 
the  owner  of  a  colliery,  retained  and  hired  the  plaintiff  to  hew,  work,  &c., 
at  the  colliery,  for  wages  at  certain  rates  in  proportion  to  the  work  done, 
payable  once  a  fortnight ;  and  the  plaintiff  agreed  to  continue  the  de- 
fendant's servant  during  all  the  times  the  pit  should  be  laid  off  work,  and, 
when  required,  (except  when  prevented  by  unavoidable  cause,)  to  do  a 
full  day's  work  on  every  working  day :  it  was  held  that  there  was  no- 
thing in  the  agreement  to  warrant  the  allegation  in  the  declaration,  of  a 
promise  to  employ  the  plaintiff  at  reasonable  times  for  a  reasonable  num** 

(a)  And  tee  Kaye  v.  Dnttomt  7  M.  &  G.  807 ;  8  Scott,  N.  R.  495. 
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ber  of  working  days  during  the  term.  Atpdm  v.  Au$tin  i»  preciselj  in 
point.  There,  by  agreement  between  the  plaintiff  and  defendant,  the 
plaintiff  engaged  to  mannfacture  for  the  defendant  cement  of  a  certain 
quality ;  and  the  defendant,  on  condition  of  the  plaintiff's  performkig 
Buch  engagement,  promised  to  pay  him  41.  weekly  dmring  the  two  years 
following  the  date  of  the  agreement,  and  5Z.  weekly  during  the  year  next 
following,  and  ako  to  receive  him  into  partnership,  as  a  mannfactvrer 
of  cement,  at  the  expiration  of  three  years;  and  the  plaintiff  engaged  to 
instruct  the  defendant  in  the  art  of  manufkctoring  cement.  Each  party 
bound  himself  in  a  penal  sum  to  fulfil  the  agreement.  The  defendant 
afterwards  covenanted  by  deed  for  the  performance  of  the  agreement  on 
his  part.  It  was  held  that  the  stipulations  in  the  agreement  did  not  raise 
an  implied  covenant  that  the  defendant  should  employ  the  plaintiff  in 
the  business  during  three  or  two  years,  although  the  defendant  was 
^  .qo-i    bound  by  the  express  words  '^'to  pay  the  phuntiff  the  stipulated 

-*  wages  during  those  periods,  respeotivdy,  if  the  plaintiff  per* 
formed,  or  was  ready  to  perform,  the  condition  precedent  on  his  part- 
So,  in  Dunn  v.  Sai/leSy  a  declaration,  in  covenant,  stated,  that,  by  deed 
between  the  defendant,  and  D.,  and  the  plaintiff,  the  plaintiff  covenanted 
that  D.  should  for  five  years  from  the  date  serve  the  defendant  in  the  art 
of  a  surgeon-dentist,  and  attend  nine  hours  each  day ;  and  the  defend- 
ant, in  consideration  of  the  services  to  be  done  by  D.,  covenanted  with 
the  plaintiff,  that  he,  the  defendant,  would  during  the  five  years  (in  esse 
D.  should  faithfully  perform  his  part  of  the  agreement,  particularly  u 
to  the  nine  hours,  but  not  otherwise,)  pay  D.  85#.  per  week  for  the  first 
year,  2L  per  week  for  the  second  and  third,  and  21,  SU.  per  week  for  the 
fourth  and  fifth :  that  D.  was  in  the  service  for  some  time  after  the  mak- 
ing of  the  deed,  until  dismissed,  and  during  all  that  time  faithfully  per- 
formed service,  &c.,  and  was  willing  and  tendered  to  perform,  &c.,  to  the 
end  of  the  five  years ;  but  that  the  defendant,  during  the  term,  refused 
to  permit  D.  to  remain  in  his  service,  and  dismissed  him.  It  was  held, 
on  motion  in  arrest  of  judgment,  that  the  declaration  did  not  show  any 
covenant  corresponding  to  the  breach.  It  is  said  that  the  plaintiff  is  at 
all  events  entitled  to  a  year's  salary.  But  there  is  no  express  allegation 
that  a  year  had  expired,  or  a  year's  service  been  performed  [Maule,  J. 
The  dates  show  it.]  They  are  all  laid  under  a  videlieHy  and  therefore 
no  aid  can  be  derived  from  them :  Parkin$on  v.  WhUaheadf  2  M.  &  6. 
.829,  2  Scott,  N.  B«  620,  The  promise  and  the  breaeh  are  entire,  and 
are  not  divisible ;  and,  the  damages  being  assessed  generally,  the  judg- 
ment must  be  arrested.  If,  as  in  Leaeh  v.  Thomai^  2  M.  &  W.  427, 
*4.QS1    ^^^^  ^^  heeu  several  breaches  assigned,  some  being  well  and 

^  some  ill  assigned,  a  v&nire  de  novo  might  have  been  awarded. 
But  the  court  cannot  grant  a  venire  de  noiH>j  unless  the  record  warrants 
it :  Comer  v.  Shewy  4  M.  &  W.  168 ;  Sheen  v.  Riekie,  6  M.  &  W.  175. 
There  is  no  distinct  allegation  of  non-payment  here :  it  ia  merely  al 
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kged  that  the  eompany  refused  io  pay.    Nan  eongM  bat  that,  notwith- 
standing that  refiml  to  pay,  the  money  may  have  since  been  paid. 

WniDB,  G.  J.  I  am  of  opinion  that  a  yerdict  shonld  be  entered  for 
the  defendant  open  the  first  oonnt,  and  that  the  judgment  should  be 
arrested  as  to  the  second  count. 

The  contract  alleged  in  the  first  count,  is,  that  the  company  would 
retain  and  employ  the  plaintifi*  as  their  <<  permanent  attorney  and  soli* 
citor."  Whether  that  means  an  employment  for  life,  or  so  long  as  the 
company  shall  exist,  or  what,  we  have  no  means  of  judging.  But  I  incline 
to  think  it  means  no  other  than  a  general  employment,  as  distinguished 
from  an  occasional  employment  in  particular  matters.  It  seems  to  me 
to  be  impossible  for  the  parties  to  have  intended  to  use  the  word  c<per> 
manent"  here  in  the  sense  that  has  been  suggested  on  the  part  of  the 
plaintiff.  Had  such  been  their  intention,  the  agreement  would  have 
contained  a  variety  of  stipulations  that  are  not  found  in  it.  The  de- 
fendant having  pleaded  non  assumpsit,  and  leave  having  been  reserved 
to  him  to  enter  a  verdict  upon  that  issue  as  to  the  first  count,  it 
will  be  material  to  see  what  was  the  evidence  offered  by  the  plaintiff  in 
support  of  the  promise  laid  in  that  count.  It  is,  the  course  of  conduct 
of  the  company,  coupled  with  the  resolution  of  the  13th  of  April,  1840. 
Assuming  that  the  conduct  of  the  company  amounted  to  an  adoption  by 
them  of  that  resolution,  what  was  it  that  they  did  adopt  ?  Does  the 
resolution  amount  to  a  contract  for  employment  such  as  *is  r^^^qi 
alleged  in  the  first  count?  If  the  word  << permanent"  has  no  ^ 
force  in  the  construction  of  this  contract,  then,  inasmuch  as  the  first 
count  is  framed  upon  a  notion  that  that  word  has  a  definite  legal  effect, 
the  result  is,  that  the  plaintiff  has  failed  to  give  evidence  to  support  the 
promise  alleged  therein. 

Th^  HeOwd  count  sets  forth  a  certain  agreement,  and  alleges  that,  in  con- 
sideiMion  that  the  plaintiff  had,  at  the  request  of  the  company,  promised 
the  company  to  perform  and  fulfil  the  same  in  all  things  on  his  part,  the 
said  company  promised  the  plaintiff  to  perform  and  fulfil  the  same  in  all 
things  on  their  part,  and  to  retain  and  employ  him  as  euch  attorney  and 
eoUdtor  of  the  said  company  on  the  terms  aforesaid.  What  is  the  consi- 
deration for  the  promise  of  the  company  ?  The  only  consideration  alleged 
is  that  which  arises  from  the  mutual  promises:  the  whole  is  exhausted  by 
the  mutual  promises.  What  is  the  consideration  for  the  promise  to  retain 
and  employ  the  plaintiff  as  their  attorney  and  solicitor  ?  There  appears  to 
me  to  be  no  consideration  whatever  to  sustain  that  promise.  Much  doubt 
might  arise  in  regard  to  the  breach.  But  this  case  does  not  fall  within  the 
rule  in  2  Wms.  Sannd.  171  a,  that,  where  there  are  two  causes  of  action 
alleged,  the  one  good  and  the  other  bad,  the  latter  may  be  rejected,  and 
the  damages  referred  to  the  former;  because  here  the  promise  is  entire. 
And,  inasmuch  as,  the  count  being  defective,  it  would  be  useless  to 
award  a  venire  de  novo^  it  is  the  du1;y  of  the  court  to  arrest  the  judgment. 

2d2 
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GoLTMAN,  J.  I  am  of  the  same  opinion.  The  language  cf  the  first 
count  is  somewhat  ambiguous.  The  promise  alleged  on  the  part  of  the 
company,  is,  to  retain  and  employ  the  plaintiff  as  their  permanent  attor- 
ney and  solicitor.  The  defendant  having  pleaded  over,  we  must  under- 
stand this  allegation  in  such  a  sense  as  to  give  a  colour  of  action. 
*/LQf^l  Therefore  I  think  it  obviously  means  *that  the  retainer  was  00 
^  far  «  permanent,"  that  the  company  were  not  to  be  at  liberty  to 
dismiss  the  plaintiff  without  some  adequate  cause.  When  we  look  8.t  the 
agreement  itself,  it  is  evident  that  the  parties  used  that  term  in  a  sense 
totally  different  from  that  intended  in  the  declaration.  If  so,  there  is 
a  fatd  variance,  and  the  defendant  is  entitled  to  a  verdict  on  the  issue 
on  non  assumpsit  as  to  the  first  count. 

With  respect  to  the  second  count,  it  appears  to  me  also  that  the  pro- 
mise therein  alleged  is  such  as  cannot  be  supported.  It  has  been  con- 
tended that  the  whole  of  that  which  is  alleged  as  the  promise,  is  implied 
in  the  agreement.  The  answer  given  to  that  argument,  however,  appears 
to  me  to  be  satisfactory.  The  agreement  is  not  set  out  in  terms,  but 
the  plaintiff  undertakes  to  set  out  its  legal  effect.  It  contains  no  under- 
taking to  retain  and  employ  in  the  manner  alleged,  and  there  is  no  con- 
sideration for  that  part  of  the  promise.  Suppose  an  agreement  between 
A.  and  B.,  that  the  former  should  sell  and  deliver  to  the  latter  a  hone 
for  50/.,  and  the  promise  alleged  was,  that,  in  consideration  of  B.  pay- 
ing A.  502.,  A.  promised  to  deliver  to  B.  a  horse  and  a  gig.  That  is 
exactly  this  case ;  the  promise  is  larger  than  the  consideration.  The 
count  being  bad,  the  judgment  must  be  arrested. 

Maule,  J.  I  also  think  the  plaintiff  has  failed  to  prove  the  promise 
in  the  first  count  in  the  terms  in  which  it  must  be  understood.  It  states, 
that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  company, 
had  agreed  to  become  the  permanent  attorney  and  solicitor  of  the  com- 
pany, they,  the  said  company,  promised  to  retain  and  employ  him  as 
such  permanent  attorney  and  solicitor.  It  then  alleges  that  the  company 
did  in  fact  retain  and  employ  the  plaintiff  as  such  permanent  attorney  and 
solicitor ;  but  that  the  company,  disregarding  their  promise,  refused  to 
*^(^f{l  P^'^"^^^  ^^  ^  "^continue  to  be  or  to  act  as  such  attorney  and 
-'  solicitor.  This  must  be  understood  to  mean  a  promise  to  employ 
the  plaintiff  for  some  certain  time.  But  the  evidence  does  not  support 
such  a  promise :  it  does  not  show  any  contract  on  the  part  of  the  com- 
pany to  retain  and  employ  him  as  their  attorney  any  longer  than  they 
dhould  think  proper.  In  fact,  <<  permanent  attorney"  means  no  more 
an  enduring  engagement  than  «  standing  counsel."  That  being  so,  the 
defendant  is  entitled  to  a  verdict  as  to  that  count,  on  non  assumpsit. 

I  also  think  that  the  second  count  is  bad,  for  the  reasons  ahready 
given.  That  count  is  founded  upon  an  executed  consideration,  which 
will  sustain  only  such  a  promise  as  the  law  will  imply.(a)  Thus,  if  goods 

(a)  This  muct  be  understood  with  xefeience  to  those  ooondeiatioiis  fiom  which,  af  in  the 
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are  aold,  or  work  is  done,  without  any  specific  agreement  as  to  price,  the 
law  implies  a  promise  to  pay  so  much  as  the  goods  or  the  work  may  be 
reasonably  worth.  If  the  promise  is  alleged  beyond  that,  it  is  not  sus- 
tainable in  law.  Here,  the  count  sets  out  the  agreement  between  the 
plaintiff  and  the  company,  and  then  states,  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  company,  had  promised  the  company 
to  perform  the  same  on  his  part,  they  promised  the  plaintiff  to  perform 
the  same  in  all  things  on  their  part,  and  to  retain  and  employ  him  (the 
plaintiff)  as  9tich  attorney  and  solicitor  of  the  %aid  company  on  the  terms 
aforesaid.  It  is  said  that  that  is  no  more  than  what  is  implied  from  the 
agreement — a  reiteration  of  what  had  gone  before.  That,  however,  I 
think  is  not  so.  I  do  not  think  the  agreement  amounts  to  a  contract  to 
employ  the  plaintiff  even  for  one  year.  The  stipulation  for  an  annual 
payment  of  1002.  is  merely  "^introduced  in  substitution  for  a  r^c^qir 
yearly  biU.  But,  assuming  that  the  agreement  does  import  ^ 
a  promise  to  employ  the  plaintiff  for  a  year,  it  clearly  does  not  import 
an  undertaking  to  retain  him  as  the  permanent  attorney  and  solicitor 
of  the  company  in  the  way  here  alleged.  It  is  said  that  two  distinct 
breaches  are  alleged,  and  that  the  verdict  may  be  sustained  as  to  the 
one,  or  a  venire  de  novo  awarded.  The  promise,  however,  in  my  opinion 
is  entire,  and  cannot  be  severed.  The  result  therefore,  would  be,  that, 
though  the  plaintiff  had  a  verdict,  the  badness  of  the  count  would  still 
prevent  his  recovering  upon  it.  It  is  quite  a  mistake  to  say  that  there 
are  two  breaches.  It  is  true,  that,  after  alleging  that  the  company,  dis- 
regarding their  agreement  and  promise,  did  not  nor  would  continue  to 
employ  the  plaintiff  as  such  attorney  or  solicitor,  the  count  goes  on — 
but,  on  the  contrary  thereof,  afterwards,  wrongfully  and  without  any 
reasonable  cause,  dismissed  and  discharged  the  plaintiff  from  such  em- 
ployment and  retainer,  and  from  thence  hitherto  had  wholly  refused  to 
retain  or  employ  him  as  such  attorney  and  solicitor,  or  to  pay  him  the 
salary  aforesaid.  That  is  not  properly  a  statement  of  a  breach.  An 
allegation  of  a  refusal  to  pay  is  not  necessarily  a  denial  of  payment. 
This,  no  doubt,  is  looking  with  extreme  nicety  at  the  count;  but  that  is 
provoked  by  the  argument  that  there  are  two  breaches. 

With  respect  to  the  date  being  laid  under  a  videlicet^  the  case  oi  Par- 
kinson V.  Whitehead  cannot  be  considered  of  much  authority,  the  coun- 
sel having,  upon  a  slight  intimation  of  opinion  on  the  part  of  the  court, 
prayed  leave  to  amend. 

Cresswbll,  J.  I  agree  with  the  rest  of  the  court  in  thinking  that  a 
verdict  should  be  entered  for  the  defendant  on  the  first  count,  and  that 
judgment  should  be  arrested  on  the  second. 

caaa  put  by  the  learned  judge,  the  law  infers  a  precise  promise.    But  A.  may  declare  that,  ii« 
consideiation  that  he  had,  at  the  request  of  R,  conferred  a  benefit  on  C,  B.  promised  him,  A , 
to  pay  him  so  much  money,  or  to  deliver  to  him  a  certain  horse,  a  promise  which  would  nc 
be  implied  by  law  l^om  such  executed  consideration. 
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*4d81        ^^  declaration  muit  be  understood  in  the  sense  tbat  Ha 
-^    intended  by  the  plaintiff,  and  essential  to  the  maintenance  of  his 
aetion«(a)    The  word   <<  permanent"   here  vas  intended  to  denote  a 
duration  of  time,  and  the  evidence  failed  to  sustain  that  eonstmetion. 

The  second  count  begins  with  stating  the  agreement.  It  then  aUeges, 
that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  company, 
promised  to  perform  the  agreement  on  his  part,  the  company  promised 
the  plaintiff  to  perform  the  agreonent  on  their  part.  Now,  it  is  a  well 
established  rule,  that,  where  you  rely  upon  an  executed  consideration, 
you  can  only  introduce  such  a  promise  as  the  law  will  imply.(ft)  The 
allegation  of  request  in  this  case,  can  have  no  effect*  The  whole  con- 
sideration being  already  exhausted  by  the  mutual  promises,  it  seems  to 
me  that  nothing  is  left  to  sustain  the  subsequent  promise  to  retain  and 
employ  the  plaintiff  as  such  attorney.  Rule  accordingly.(<?) 

(a)  Anie,  354,  393.  (b)  Vide  lapii,  49ft,  n. 

(c)  The  above  judgment,  so  fiir  as  relates  to  the  second  6ount,  was  reversed  by  the  Exche- 
quer Chamber  in  T.  V.  1848 :  vide  post,  Vol.  V. 
A  writ  of  etrar,  retuinable  in  parliament,  ia  now  (Trinit/  TaoatiDB,  1S48)  pending. 


To  a  declaration  containing  two  special  ooobtft  pn  two  different  contracts,  a  count  for  work 

and  labour,  and  a  count  upon  an  account  stated,  the  defenc^ant  pleaded,  as  to  the  whole, 

Don  assumpsit ;  to  the  first  and  second  counts  respectively,  pleas  in  Justification ;  and  t> 

the  fourth,  a  plea  of  payment 
The  verdict  was  entered  for  the  defendant  upon  so  much  of  the  issue  on  non  assumpsit  as 

related  to  the  first,  third,  and  iburth  counts,  and  for  the  plaintiff  upon  the  special  plea.< ; 

and  the  court  arrested  judgment  upon  the  second  count,  in  respect  of  Whkh  a  verdict  had 

been  found  for  the  plaintiff  on  non  aasumpsit 
Heldy  that  the  defendant  was  entided  to  the  general  costs  of  the  cause. 
Bdd^  also,  that  the  master  properly  disallowed  the  plaintiff  the  expenses  of  witoesws  called 

by  him  in  support  oi^  but  not  exdimwdy  applicable  to^  the  issue  upon  which  he  wss 

successful. 

May  12.  The  verdict  having  accordingly  been  entered  for  the  plain- 
tiff on  the  special  pleas  to  the  first  and  second  counts,  and  on  the  plea 
*4.QQ1  ^^  payment,  and  for  the  "^defendant  upon  the  issue  on  noa 
-I  assumpsit  as  to  the  first,  third,  uid  fourth  counts,  and  the  judg- 
ment arrested  as  to  the  second  count,-^the  master,  in  taxing  the  costs, 
allowed  the  defendant  the  general  costs  of  the  cause,  including  48I.,  for 
two  copies  of  the  company's  deed  of  settlement.  He  also  declined  to 
allow  the  plaintiff  more  than  nominal  costs  (40s.)  in  respect  of  the  issne 
on  which  he  succeeded  at  the  trial, — ^the  witnesses  not  being  ezclusiTely 
applicable  to  that  issue. 

Talf&urdj  Seijt.,  in  Michaelmas  term,  (Nov.  4,)  184T,  moved  for  i 
rule  nifo  to  review  the  taxation.  He  submitted,  that,  under  the  drcnm- 
stances,  the  defendant  was  not  entitled  to  the  general  costs  of  the  csuse, 
relying  upon  James  v.  Brooky  16  Law  Joum.,  N.  S.,  Q.  B.  168,  that  the 
plaintiff  was  entitled  to  the  costs  of  the  briefs  and  evidence  applicable 
to  the  issues  upon  which  he  succeeded  at  the  trial,  citing  Niehobon  r. 
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Ihf$on,  11  M.  k  W.  645  ;  Daniel  r.  Barry y  12  Law  Joum.,  N.  S.,  Q.  B. 
113 ;  HaH  v.  Outbushy  2  Dowl.  P.  C.  466 ;  and  Hazlewood  v.  Back,  9  M. 
k  W.  1;  and  that  the  allowance  for  two  copies  of  the  deed  of  settlement 
was  excessive.     A  rule  nisi  having  been  granted, 

Biflesj  Serjt.,  and  ffugh  Hill^  in  Hilary  term,(a)  (Jan.  12, 1848,)  showed 
cause.  In  allowing  the  defendant  the  general  costs  of  the  cause,  tbc 
master  has  acted  upon  the  universal  practice  of  all  the  courts.  The 
plaintiff  has  taken  nothing  by  his  writ.  The  statute  of  Gloucester,  6  Edw. 
1,  c.  1,  gives  costs  to  the  plaintiff  only  where  he  is  entitled  to  damages. 
The  statute  23  H.  8,  c.  16,  s.  1, — which  first  gave  costs  to  the  defendant^ 
—enacts  that,  <<  in  trespass  upon  the  statute  of  6  Ric.  2,  stat.  1,  c.  8, 
debt,  covenant,  ^detinue,  account,  trespass  on  the  case,  or  upon  r^rr\c\ 
any  statute,  for  any  offence  or  wrong  personal,  immediately  '- 
supposed  to  be  done  by  the  plaintiff,  if  the  plaintiff,  after  the  appearance 
of  the  defendant,  be  nonsuited,  or  a  verdict  pass  against  him,  the  defend- 
ant shall  have  judgment  to  recover  his  costs  against  the  plaintiff,  to  be 
assessed  and  taxed  by  the  discretion  of  the  judge  or  judges  of  the  court 
where  such  action  shall  be  commenced  or  sued ;  and  shall  have  such 
process  and  execution  for  the  recovery  of  the  same  against  the  plaintiff, 
as  the  plaintiff  should  or  might  have  had  against  the  defendant,  in  case 
judgment  had  been  given  for  the  plaintiff."  Wherever  the  defendant  suc- 
ceeds upon  an  issue  that  goes  to  the  whole  cause  of  action,  he  is  entitled 
to  the  general  costs  of  the  cause :  Hart  v.  Cutbuah^  2  Dowl.  P.  C.  456 ; 
Frankum  v.  Lord  Falmouth^  4  Dowl.  P.  C.  65.(6)  The  case  of  James  v. 
Brook  is  not  reconcilable  with  any  of  the  previous  authorities, — to  which 
the  attention  of  the  learned  judge  before  whom  that  case  was  argued  {c) 
was  not  called.  It  was  there  contended  that  the  statute  23  H.  8,  c.  15, 
s.  1,  applied  only  where  the  plaintiff  failed  on  all  the  causes  of  action ; 
and  that  the  defendant  was  entitled  to  no  costs  if  the  plaintiff  succeeded 
on  any  cause  of  action,  till  the  rule  of  Hilary  term,  2  W.  4,  s.  74 :  and 
Norris  v.  Waldron,  2  Sir  W.  Black.  1199,  was  cited.  In  his  judgment. 
Erlh,  J.,  says  :  <<  Before  the  statute  of  23  H.  8,  the  defendant  was  not 
entitled  to  any  costs.  By  that  statute,  and  the  4  Jac.  1,  c.  3,  the  de- 
fendant was  entitled  to  costs,  in  case  the  plaintiff  was  nonsuited,  or  a 
verdict  found  against  him.  Those  statutes  gave  the  defendant  no  right 
to  costs  where  the  verdict  was  in  part  for  the  *plaintiff.  By  r*rni 
the  8  &  9  W.  8,  c.  11,  s.  2,  the  defendant  became  entitled  to  ^ 
costs,  if  he  obtained  judgment,  on  demurrer ;  but  that  has  no  application 
here :  therefore,  until  the  rules  of  Hilary  term,  2  W.  4,  and  Hilary  term, 
4  W.  4,  the  defendant  in  such  a  case  as  this  was  not  entitled  to  any 
costs.  These  rules,  as  it  appears  to  me,  give  him  only  the  costs  of 
the  issues  found  for  him.   By  the  rule  of  Hilary  term,  2  W.  4,  r.  1,  s.  74, 

(a)  The  Jadges  present  being,  Wilde,  C.  J^  and  Maule,  Cresswell,  and  V.  WilliamSy  Js. 

(6)  And  see  Archbold's  Practice,  8th  ed.,  by  Chitty,  1376 ;  1  Wms.  Saund.  300  c. 

(f)  Mr.  Justice  Erie.    The  judgment  was  delivered  for  him  by  Mr.  Justice  Wightmaa 
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the  plaintiff's  costs  upon  issues  on  which  he  has  not  succeeded  are  take? 
away,  and  the  costs  of  the  issues  found  for  the  defendant  are  directed 
to  be  deducted  from  the  plaintiff's  costs.  Under  this  rulci  the  plaintiff 
cannot  claim  the  costs  of  the  cause.  The  rule  of  Hilary  term,  4  W.  4, 
r.  7,  directs,  that,  in  the  case  of  several  issues,  a  verdict  and  judgment 
shall  pass  at  the  trial  against  either  party  in  respect  of  the  issues  which 
he  has  failed  to  establish,  and  that  he  shall  be  liable  to  the  other  party 
in  respect  of  all  costs  occasioned  by  such  issues.  Under  this  rule,  the 
defendant  can  only  claim  the  costs  of  the  issues  found  for  him  at  the 
trial."  [V.  Williams,  J.  My  brother  Erle  means  to  say,  that,  where 
the  judgment  is  partially  for  the  plaintiff,  the  case  is  not  within  the  23 
H.  8,  c.  15,  s.  1.]  Clearly  that  is  not  correct.  The  defendant  is  entitled 
to  the  costs  of  the  cause  where  he  succeeds  upon  any  issue  that  wholly 
defeats  the  plaintifi^s  claim.  [Wilde,  G.  J.  Your  contention  is,  that, 
but  for  the  introduction  of  the  second  count,  the  defendant  would  have 
had  a  judgment  upon  the  whole  record ;  and  that  the  plaintiff  is  not  to 
be  placed  in  a  better  situation  by  having  put  upon  the  record  a  bad 
count.]  Precisely  so.  Day  v.  Hanki^  3  T.  R.  654,  Thornton  v.  WiU 
liamaouj  13  East,  191,  and  Cross  v.  Johnson^  9  B.  &  C.  613,  4  M.  &  R. 
290,  are  also  authorities  to  show  that  the  defendant  is  entitled  to  the 

♦^091  S^^^r^^  ^OB^B  of  ^^^  cause,  ^notwithstanding  he  has  not  sue* 
'^^     ceeded  upon  the  entire  record. 

The  plaintiff  would  only  be  entitled  to  the  costs  of  the  witnesses  wbo 
were  called  exclusively  in  support  of  those  issues  upon  which  he  succeeded 
at  the  trial :  Lardner  v.  Dicky  2  Cr.  &  M.  389,  4  Tyrwh.  239,  2  Dowl. 
P.  C.  333 ;  Knight  v.  WoorCy  3  N.  C.  5B4,  4  Scott,  360,  5  Dowl.  P.  C. 
487  ;  Crowther  v.  Elwally  4  M.  &  W.  71-(a)  Here,  the  plaintiff  would 
have  incurred  all  these  costs  in  endeavouring  to  support  the  second  count ; 
and  neither  party  is  entitled  to  the  costs  of  the  issue  thereon  :  Gocfd- 
burne  v.  Bowman^  9  Bing.  667,  3  M.  &  Scott,  69,  2  Dowl.  P.  C.  206 

The  allowance  for  the  two  copies  of  the  deed  of  settlement, — ^which 
the  defendant  had  notice  to  produce,  and  to  prove  which  the  plaintiff 
had  subpoenaed  a  clerk  of  the  company, — was  entirely  discretionary 
with  the  master. 

Talfourdj  Serjt.,  in  support  of  his  rule.  The  defendant  clearly  is  not 
entitled,  under  the  23  H.  8,  c.  15,  s.  1,  to  the  general  costs  of  the  cause, 
where  he  can  have  no  entire  judgment.  Had  he  pleaded  to  the  first 
count  as  he  did,  and  demurred  to  the  second,  as  he  should  have  done, 
no  doubt  he  would,  by  virtue  of  the  23  H.  8,  c.  15,  and  the  8  &  9  W. 
3,  c.  11,  s.  2,  have  been  entitled  to  the  general  costs.  But  having 
abstained  from  demurring  to  the  bad  count,  he  very  properly  incurs 
the  penalty  of  paying  his  own  costs.  James  v.  Brook  is  precisely  in 
point. 

The  plaintiff  was  clearly  entitled  to  the  costs  of  the  issues  found  for 

(a)  And  see  Archbold'i  Pzactice,  Sdied.,  by  Chitty,  13S1. 
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him  at  the  trial,  notwithstanding  the  judgment  was  arrested.  The  in* 
firmity  of  the  count  does  not  relieve  the  defendant  from  the  payment  of 
costs  occasioned  by  his  false  plea. 

'''The  allowance  for  the  copies  of  the  deed  of  settlement  was     r^icrno 
excessive.     The  whole  deed  need  not  have  been  copied ;  and,  at    ^ 
all  events,  two  copies  were  unnecessary.  Our.  adv.  vult. 

Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court. 

The  plaintiff  declared  against  the  defendant,  as  secretary  of  The 
Church  of  England  Life  and  Fire  Assurance  Trust  and  Annuity  Company, 
in  two  counts,  on  two  different  contracts  to  employ  him  as  attorney  and 
solicitor  to  the  company.  There  were  also  counts  for  work  an4  labour, 
and  on  an  account  stated. 

The  defendant  pleaded  to  the  whole  declaration,  that  the  company 
did  not  promise ;  and  a  special  plea  to  the  first  and  second  counts  respec* 
tively,  justifying  the  discharge  of  the  plaintiff, — to  which  there  was  a 
replication  de  injurid ;  and  to  the  third  and  fourth  counts  the  defendant 
pleaded  payment  in  satisfaction. 

At  the  trial,  a  verdict  was  found  for  the  plaintiff  on  the  issues  joined 
on  the  pleas  to  the  first  and  second  counts,  subject  to  a  motion  to  enter 
a  verdict  for  the  defendant  on  the  issue  on  non  assumpsit  as  to  the  first 
count ;  and  the  verdict  was  for  the  defendant  on  the  general  issue  as  to 
the  third  and  fourth  counts,  and  for  the  plaintiff  on  the  special  pleas. 

A  rule  nisi  was  afterwards  obtained  by  the  defendant,  to  enter  a  verdict 
for  the  defendant  on  the  plea  of  non  assumpsit  to  the  first  count,  and  to 
arrest  the  judgment  on  the  second  count ;  which  rule  was,  after  argument, 
made  absolute. 

The  master,  on  taxation  of  costs,  allowed  to  the  defendant  the  general 
costs  of  the  cause,  and  allowed  as  part  of  them  the  costs  of  two  copies 
of  the  deed  of  settlement,  which  was  very  long.  He  also  refused  to  allow 
the  plaintiff  the  costs  of  certain  witnesses  called  by  him  *in  sup-  r«rA4 
port  of  the  issue  on  the  special  plea  to  the  first  count,  on  which  ^ 
he  succeeded,  because  their  evidence  was  applicable  to  other  issues  also. 

A  rule  nisi  for  reviewing  the  master's  taxation  was  granted,  and  these 
points  were  fully  discussed.  As  to  the  first, — ^which  was  the  most  import* 
ant, — ^it  was  contended  that  the  right  of  the  defendant  to  costs  depended 
upon  the  statute  23  H.  8,  c.  15,  (extended  to  all  actions  by  the  4  Jac.  1, 
c.  3,)  which  enacted,  that,  in  certain  actions,  <<if  the  plaintiff,  after 
appearance  of  the  defendant,  be  nonsuited,  or  that  any  verdict  happen 
to  pass  by  lawful  trial  against  the  plaintiff,  the  defendant  in  every  such 
action  shall  have  judgment  to  recover  his  costs  against  the  plaintiff,  to 
be  assessed  and  taxed  at  the  discretion  of  the  court,"  &c. ;  and  that  this 
statute  did  not  entitle  the  defendant  to  costs,  unless  the  verdict  was  in 
his  favour  on  the  whole  record :  whereas,  in  this  case,  the  verdict  was  in 
favour  of  the  plaintiff  on  both  the  issues  raised  as  to  the  second  count, 
upon  which  the  judgment  was  arrested.    The  case  of  James  v.  Brookf 
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decided  by  Erle,  J.,  in  the  Bail  Court,  as  reported  in  the  Law  Joiirnal,((i) 
is  certainly  expressly  in  point :  and,  if  that  was  rightly  decided,  this  rule 
should  be  made  absolute.  But,  after  mature  consideration,  it  appears 
to  us  that  the  statute  of  23  H.  8,  c.  15,  as  construed  in  several  cases, 
applies,  although  the  defendant  cannot  have  a  verdict  in  his  favour  on 
every  part  of  the  record.  Thus,  in  Day  v.  HankSy  3  T.  R.  654,  in 
which  the  declaration  contained  two  counts  in  case  for  disturbances  in 
two  distinct  commons,  and  as  to  the  first  the  defendant  suffered  judgment 
by  default,  and  as  to  the  second,  took  issue,  and  obtained  a  verdict,— 
the  court  held,  that,  as  to  that,  the  defendant  was  entitled  to  judgment 
*^0^1     *^^  ^^®  costs,  although  he  could  not  have  a  *  verdict  and  judg- 

-'  ment  on  every  part  of  the  record.  And  in  Thornton  v.  William- 
«on, — an  action  of  trespass  quare  clausum  fregit, — the  defendant 
pleaded  two  different  rights  of  way,  upon  which  the  plaintiff  took  issue, 
and  new-assigned  extra  viam^  as  to  which  the  defendant  suffered  judg- 
ment by  default ;  at  the  trial,  damages  were  assessed  on  that  judgment: 
the  plaintiff  obtained  a  verdict  on  the  issue  as  to  one  right  of  way,  and 
the  defendant,  on  the  issue  as  to  the  other :  and  it  was  held,  that  the 
defendant  was  entitled  to  the  general  costs  of  the  cause,  although  it  was 
manifest  that  he  had  not  a  general  verdict  in  his  favour,  nor  could  he 
have  judgment  on  every  part  of  the  record.  Ooa«  v.  Johnson  is  to  the 
same  effect. 

The  attention  of  Mr.  Justice  Erlb  does  not  appear  to  have  been 
drawn  to  these  cases,  by  the  counsel  who  argued  James  v.  Brook,  It 
was  assumed  that  the  statute,  23  II.  8,  c.  15,  did  not  give  the  defendant 
costs  in  such  a  case ;  and  the  question  was  treated  as  depending  upon 
the  new  rules  as  to  the  allowance  of  costs  upon  particular  issues  found 
for  plaintiff  and  defendant.  But  we  think  that  the  statute  does  apply  to 
this  case,  which  differs  from  those  only  in  the  circumstance — that,  as  to 
the  second  count,  the  plaintiff  obtained  a  verdict,  and  judgment  wss  ar- 
rested :  but  it  seems  difficult  to  say  upon  what  principle  a  plaintiff  is  tn 
be  in  a  better  position  where  he  has  obtained  a  verdict  on  an  issue  joined 
on  a  count  so  defective  that  he  can  have  no  judgment,  than  where  he 
has  judgment  by  default  on  a  good  count,  as  in  Bay  v.  Hanks.ih)  As 
far  as  costs  are  concerned,  the  count  on  which  judgment  was  arrested,  is 
removed  out  of  the  way :  there  is  no  effective  verdict  where  judgment  is 
arrested :  and,  although  it  may  be  true  that  the  defendant  cannot  have 
♦  "OR!     judgment  on  every  part  of  the  *record;  yet,  upon  the  whole 

^  record,  the  judgment  is  in  his  favour ;  and  we  think  the  master 
was  right  in  allowing  him  the  general  costs  of  the  cause. 

As  to  the  issues  found  for  the  plaintiff  on  pleas  to  the  first,  third,  an  1 

k  fourth  counts,  the  master  would  not  allow  the  costs  of  his  witnesses. 

because  they  were  not  exclusively  applicable  to  those  issues.    The  master 


1 


a)  16  Law  Journ.,  N.  S.,  Q.  B.  168. 

6)  And  see  Buddy  and  Fiahnr't  aue^  1  Leon  378. 
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was  the  proper  party  to  judge  whether  the  evidence  of  the  witnesses  was 
exclusively  applicable  to  the  issues  found  for  the  plaintiff;  and,  as  he 
decided  that  it  was  not,  the  plaintiff,  not  being  entitled  to  the  general 
costs  of  the  cause,  was  not  entitled  to  have  the  costs  of  those  witnesses 
allowed,  according  to  several  decisions :  Lardner  v.  Dick^  2  Cr.  &  M.  389, 
2  Dowl.  P.  C.  833 ;  Knight  v.  Woore,  3  N.  C.  634, 4  Scott,  360,  5  Dowl. 
P.  C.  487 ;  Orowther  v.  Mwelly  4  M.  &  W.  71. 

The  remaining  point,  viz.  the  allowance  of  the  copies  of  the  deed,  wo 
think  was  a  matter  in  the  discretion  of  the  master ;  and  we  see  no  reason 
for  saying  that  the  manner  in  which  he  has  exercised  that  discretion  is 
in  contravention  of  any  rule  of  law,  or  the  practice  of  the  court. 

The  rule  for  reviewing  the  master's  taxation,  must,  therefore  be  dis- 
charged. Rule  discharged. 


*Ex  parte  THOMAS  KINNING.    June  4.  [*507 

Where,  under  the  8.&  9  VicL  c.  127,  s.  1,  the  judge  of  an  inferior  court  of  record  has,  upon 
proof  of  the  ability  of  the  party,  made  an  order  timpliciier  for  the  payment  of  a  debt  by  in- 
stalments, be  cannot,  aAer  default  made,  grant  a  warrant  of  imprisonment  without  giving 
the  debtor  an  opportunity  of  being  heard  against  t)ie  granting  of  such  warrant. 

Semble,  (byCresswell,  J.,)  that,  under  this  statute,  an  order  of  commitment  upon  non-payment 
cannot  be  embodied  in  the  original  order  to  pay. 

Wliether  there  is  jurisdiction  under  this  statute  to  commit  when  the  defendant  is  not  resident 
within  the  district,  quart. 

Thomas  Einning  was  arrested  on  the  27th  of  April  by  virtue  of  the 
following  warrant  of  commitment,  under  which  he  was  detained  in  the 
custody  of  the  keeper  of  the  debtors'  prison  for  London  and  Middlesex 
in  the  city  of  London : — 

*«  London  to  wit. 

<<  In  the  sheriff's  court,  London,  Poultry  Compter,  an  inferior 
court  of  record  for  the  recovery  of  debts. 

«  At  a  court  holden  the  4th  day  of  February,  1847,  at  the  Guildhall 
of  the  city  of  London,  and  within  the  jurisdiction  of  this  court : 

<«  Whereas,  Thomas  Kinning,  of  Fleet  Lane,  Farringdon  Street,  in  the 
city  of  London,  on  the  7th  day  of  December  last,  being  indebted  to  Wil- 
liam Townley,  of  8  Little  James  Street,  Gray's  Inn  Lane,  in  the  county 
of  Middlesex,  in  a  sum  not  exceeding  20{.,  besides  costs  of  suit,  that  is 
to  say,  in  the  sum  of  19L  19«.  besides  SI,  12«.  6(2.,  costs  of  suit,  by  force 
of  the  judgment  hereinafter  mentioned,  and  then  being  at  Fleet  Lane^  in 
the  city  aforesaid,  and  within  the  jurisdiction  of  this  court,  was  duly 
summoned  to  appear  on  the  12th  day  of  December  last,  at  this  court,  to 
answer  such  questions  as  might  be  put  to  him  touching  the  not  having 
paid  to  the  said  William  Townley  the  sum  of  money  recovered  in  a  cer- 
tain judgment  of  this  court  on  the  5th  day  of  December,  1846;  p^^cna 
and  the  said  Thomas  Kinning  having  ^appeared  before  me  at    '- 

2E 
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the  time  and  place  aforesaid ;  and  it  thereupon  then  and  there  appearing 
to  me,  by  the  admission  of  the  said  Thomas  Kinning,  that  the  said  Tho- 
mas Kinning  had  the  means  of  paying  the  said  debt  and  costs  aforesaid 
in  manner  hereinafter  mentioned,  I  did  then  and  there  order  that  the 
said  Thomas  Kinning  should  pay  the  debt  and  costs  aforesaid  to  the 
said  William  Townley,  in  manner  following ;  that  is  to  say,  the  sum  of 
2Z.,  part  thereof,  on  the  12th  day  of  January  then  next,  and  the  residue 
thereof  by  instalments,  on  the  12th  day  of  every  subsequent  month,  until 
the  said  debts  and  costs  were  fully  paid :  And  whereas,  it  has  this  day, 
at  this  court,  been  duly  proved  before  me  that  the  said  Thomas  Kinning 
has  not  paid  22.,  the  amount  of  the  first  instalment,  as  directed  by  the 
said  order,  although  the  time  for  the  payment  thereof  has  elapsed,  and 
the  same  has  been  duly  demanded  of  the  said  Thomas  Kinning,  and  the 
said  Thomas  Kinning  has  been  personally  served  with  a  copy  of  the  said 
order,  and  the  original  order  was  at  the  same  time  shown  to  him ;  but 
that  27.,  being  the  amount  of  the  said  first  instalment,  is  still  due  and 
owing  and  unpaid  to  the  said  William  Townley,  contrary  to  the  tenor 
and  efiect  of  the  said  order :  These  are,  therefore,  to  will,  require,  and 
authorize  you,  immediately  upon  the  receipt  hereof,  or  so  soon  after  as 
may  be,  to  take  into  your  custody  the  body  of  the  said  Thomas  Kinning, 
and  him  safely  to  convey  to  Her  Majesty's  debtors'  prison  for  London 
and  Middlesex,  in  the  city  of  London, — being  the  common  jail  wherein 
the  debtors  under  judgment  and  in  execution,  of  the  superior  courts  of 
justice,  may  be  confined  within  the  city  of  London,  being  the  city  in 
which  the  said  Thomas  Kinning  hath  been  resident, — and  there  to  deli- 
ver him  to  the  keeper  of  the  said  prison  ;  who  is  hereby  required  and 
authorized  to  receive  the  said  Thomas  Kinning  into  his  custody,  and  him 
^^Ml  ^*^^^y  *^  '^^^P  *^^  detain  in  the  said  prison,  *for  the  space  of 
-'  forty  days  from  the  time  of  his  arrest  under  this  warrant,  or 
until  he  shall  be  discharged  out  of  custody  by  leave  of  me.  And  for  so 
doing,  this  shall  be  your  sufficient  warrant. 

<<  Given  under  my  hand  and  seal,  at  the  said  court  holden  at  the 
Guildhall  aforesaid,  this  4th  day  of  February,  1847. 

(Signed)  «  Edward  Bttllock, 

<<  Barrister-at-law,  and  judge  of  the  said  court. 
<(To  Lloyd  Simpson,  sergeant-at-mace,  and  to  Thomas 
Burdon,  keeper  of  the  debtors'  prison  aforesaid,  or 
his  deputy  there." 

Paihle^y  on  a  former  day,  obtained  a  hahe<u  corpus  to  bring  up  Kin- 
ning to  be  discharged  from  custody,  on  the  ground  that  the  warrant  of 
commitment  had  been  made  without  jurisdiction,  and  that  it  was  defective 
in  forni. 

The  return  having  been  read,  PasIiUtf  now  proceeded  to  state  hi 
objections. 
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The  question  arises  upon  the  1st,  3d,  and  4th  sections  of  the  8  &  9 
Vict.  c.  127.  The  1st  section  enacts,  « that  if  any  person  is  or  shall  be 
•ndebted  to  any  other  in  a  sum  not  exceeding  20^.  besides  costs  of  suit, 
by  force  of  any  judgment  obtained,  or  of  any  order  for  the  payment 
thereof,  or  of  any  costs  in  any  court,  which  judgment  or  order  shall  have 
been  obtained  from  any  court  of  competent  jurisdiction  in  £ngland,(a) 
it  shall  *be  lawful  for  the  creditor  so  having  obtained  a  judg-  r^,ri  a 
ment  or  order,  to  obtain  a  summons  from  any  commissioner  of  ^ 
the  court  of  bankruptcy  for  the  district  in  which  such  debtor  shall  reside 
or  Je,  or  from  any  court  of  requests  or  conscience,  or  inferior  court  of 
record  for  the  recovery  of  debts,  or  other  court  for  the  recovery  of  small 
debts,  within  the  jurisdiction  of  which  such  debtor  shall  reside  or  be, 
having  a  judge  who  shall  be  either  a  barrister  at  law,  special  pleader,  or 
an  attorney  who  shall  have  practised  as  an  attorney  for  not  less  than 
ten  years  in  one  of  her  majesty's  superior  courts  of  common  law  at 
Westminster, — ^which  summons  such  commissioner  of  the  court  of  bank- 
ruptcy, or  such  court,  shall  be  authorized  and  required  to  grant,  accord- 
ing to  the  form  in  schedule  A.(&)  hereunto  annexed, — upon  the  applica- 
tion of  such  creditor  by  petition  or  note  in  writing  according  to  the  form 
in  schedule  B.  hereunto  annexed ;  and  the  debtor,  appearing  before  such 
commissioner  or  court  at  the  time  to  be  appointed  in  such  summons, 
shall  be  examined  by  the  said  commissioner  or  court,  and  shall,  if 
the  creditor  think  fit,  be  interrogated  before  such  commissioner  or  court, 
by  the  creditor  summoning  him,  touching  the  manner  and  time  of  his 
contracting  his  debt,  the  means  or  prospect  of  payment  he  then  had,  the 
property^  or  means  of  payment^  he  still  hath  or  may  have^  the  disposal 
•he  may  have  made  of  any  property  since  contracting  such  r^ci-i 
debt;  and  such  creditor  shall  also,  if  such  commissioner  or  ^ 
court  shall  think  fit,  be  examined  by  the  said  commissioner  or  court, 
touching  his  claim  against  the  said  debtor,  and  shall,  if  the  debtor  think 
fit,  be  interrogated  before  such  commissioner  or  court  by  the  said  debtor 
touching  the  said  claim  against  him ;  and  it  shall  be  lawful  for  such 
commissioner  or  court  to  make  an  order  on  the  said  debtor,  for  the  pay- 
ment of  his  debt  by  instalments  or  otherwise ;  and,  in  case  such  debtor 

(a)  Here  the  power,  given  to  the  commissioner  or  the  inferior  court,  extends  to  all  jurig- 
meots  ot  orders,  whereas  the  power  to  proceed  by  way  of  judgment-summons  under  the  iiuw 
county-courts  act,  (9  &  10  V^ict  c.  95,)  ss.  99,  100,  is  confined  to  judgments  or  orders  of  some 
court  constituted  or  destroyed  by  the  act.  Where,  therefore,  a  creditor  wishes  to  proceed  in 
a  new  county-court  upon  a  judgment  recovere<l  in  any  other  inferior  court,  or  in  any  superior 
court,  the  course  is  to  take  out  the  ordinary  ten  days  summons  in  an  action  of  debt  u]x>n  the 
judgment.     So,  upon  all  judgments  where  process  is  issued  into  the  district  of  another  judge. 

(6)  The  form  of  the  summons  is— 

«*  You  are  hereby  required  to  appear  befere  [tit  forth  tin  court' t  tiyU,]  at  —  on  the  — — 

day  of next,  to  answer  such  questions  as  may  be  put  to  yon  touching  the   not  having 

)>aid  to  A.  B.  of the  sum  of  j&-- — ;  reeovered  in  a  certain  judgment  [or  order]  of  [$^  forth 

thi  ttyU  or  other  tuffieienl  dneripiion  of  tht  eamrt  that  gave  the  judgment,  or  made  the  order] 

««ToC.  D.  of 

«  By  order  of  the  court  (Signed)  «  — — ." 
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Bhall  not  attend  as  required  by  the  said  summons,  and  shall  not  allege  a 
sufficient  excuse  for  not  attending,  or  shall,  if  attending,  refuse  to  dis- 
close his  property,  or  his  transactions  respecting  the  same,  or  respecting 
the  contracting  of  the  debt,  or  shall  not  make  answer  thereof  to  the 
satisfaction  of  the  commissioner  or  court,  or  shall  appear  to  such  com- 
missioner or  court,  to  have  been  guilty  of  fraud  in  contracting  the  debt, 
or  of  having  wilfully  contracted  it  without  reasonable  prospect  of  being 
able  to  pay  it,  or  of  having  concealed,  or  made  away  with,  his  property 
in  order  to  defeat  his  creditors,  or,  if  he  appears  to  have  the  means  of 
paying  the  same  by  instalments  or  otherwise,  and  shall  not  pay  the  same 
at  such  times  as  the  commissioner  or  court  shall  order,  or  as  the  court 
shall  have  ordered  in  which  the  original  judgment  shall  have  been  ob- 
tained or  order  made,  then,  in  any  of  the  said  cases,  it  shall  be  lawful 
for  such  commissioner,  or  the  judge  of  such  court,  to  order  such  debtor 
to  be  committed,  for  any  time  not  exceeding  forty  days,  to  the  common 
jail  wherein  the  debtors  under  judgment  and  in  execution  of  the  supe- 
rior courts  of  justice,  Inay  be  confined  within  the  county,  city,  borough, 
or   place  in  which  such   debtor  shall  be  resident,'\a)  &c.     The  3d 

(a)  The  8  &  9  Vict.  c.  127,  s.'l,  gives  the  power  of  imprisonment  in  seven  cases:  fir?t 
where  the  debtor  when  summoned  does  not  attend;  secondly,  if  he  refuses  to  di:«close  hu 
property  or  his  transactions;  thirdly,  if  his  answers  are  unsatisfactory;  fourthly,  if  he  has 
contracted  the  debt  fraudulently;  fifthly,  if  be  has  contracted  the  debt  without  reasonable 
jirospect  of  being  able  to  pay;  sixthly,  if  he  has  concealed  or  made  away  with  his  propeny; 
seventhly,  if  having  tlie  means  of  payment  by  instalments  or  otherwise!  he  is  able  and  liai 
been  ordere<l  so  to  pay  and  has  not  paid. 

The  question  in  the  principal  case  arose  upon  the  last  of  these  provisions.  The  warrant 
shows  that  on  the  12th  of  December  it  appeared  to  the  judge  that  Kinning  had  the  raean^ 
of  paying  the  19/.  10«.  debt,  and  3/.  I2i.  6d.  costs,  by  instalments  of  2/.  per  month;  and  tliat 
on  the  4th  of  February  the  judge,  upon  its  being  "duly  proved'' before  him  that  Kinning  had 
not  paid  the  first  instalment  which  became  due  on  tlie  12ih  of  January,  and  without  procf 
or  inquiry  as  to  the  continuing  ability  of  Kinning,  made  an  order  for  his  imprisonment  foi 
forty  days.  For  the  purpose  of  determining  whether  this  order  was  legal,  it  was  not  necet- 
sary  to  look  further  than  the  last  or  seventh  ground  for  imprisonment.  No  examination  lock 
place  after  the  12th  of  December,  and  no  default  of  any  kind  is  alleged  against  the  defendant 
until  the  12th  of  January.  This  allegation  of  defaul::  the  debtor  had  no  opportunity  of  deny- 
ing or  of  excusing.  If  any  of  the  first  six  grounds  for  committal  had  occurred  before  tie 
12th  of  December,  the  judge  might  have  made  an  absolute  order  for  immediate  iraprison- 
ment  Whether,  where  the  judge  has  the  power  of  committing  absolutely,  he  has  al^  the 
power  of  making  a  qualified  order  of  commitment,  defeasible  upon  payment  of  what  U 
justly  due,  is  a  question  to  which  the  decision  in  Kinning^  ex  parte,  does  not  appear  to  apply. 
If  imprisonment  took  place  upon  the  non-payment  of  an  instalment,  such  imprisonment  would 
be  enforced,  in  respect,  not  of  the  non-payment — as  to  which  the  party  might  have  a  valid 
answer — but  of  the  conditionally  and  imperfectly  condoned  prior  act  of  misconduct 

Since  the  decision  of  this  court  in  Kinning'i  eoM,  many  of  the  new  county-courti,  acting; 
under  the  9  &  10  Vict.  c.  95,  ss.  98,  99,  101, — the  provisions  of  which,  it  w^ill  be  seen,  are 
nearly  the  same  as  those  of  the  8  &:  9  V'^ict  c.  127, — ^bave  discontinued  in  all  cases  the  pmc- 
tice  of  making  orders  for  the  payment  of  money  by  instalments  with  a  committal  in  ca^  o( 
non-payment.  But  imder  the  first  Six  clauses  of  the  98th  section  of  the  9  &  10  Vict  c.  i*if^ 
and  under  the  seventh,  where  the  d<»'  """^r,  being  of  ability  to  pay,  has  withheld  payment 
before  he  is  summoned,  there  is  a  cler.  power  to  commit  absolutely;  and  M'bere  such  a  power 
exists,  there  appears  to  be  nothing  in  the  decision  in  Kinning'i  cat*  which  shows  that  tlie 
judge  may  not  mitigate  the  sentence,  and  allow  the  debtor  to  atone  for  his  past  miscon- 
duct by  satisfying  tlie  creditor.  If  there  is  no  power  to  do  this,  the  difficulty  cannot,  it  a 
conceited,  be  evaded  by  directing  an  immediate  warrant  of  commitment  to  lie  some  dayi 
in  the  office. 
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Section  declares  and  enacts  "that  no  imprisonment  under  this  r^r-in 
act  shall  in  anywise  operate  as  satisfaction  or  extinguishment  ^ 
of  any  debt  or  demand;  but  any  person  ^imprisoned  under 
this  act,  who  shall  have  paid  or  satisfied  the  debt  or  demand,  or 
the  instalments  thereof  payable,  and  costs  remaining  due  at  the  time  of 
the  "^order  of  imprisonment  being  made,  and  all  subsequent  costs,  ri^tz-iA 
9halL{a)  upon  entry  of  such  payment  endorsed  on  the  order  of  ^ 
imprisonment,  signed  by  the  plaintiff  or  his  attorney, 'be  discharged 
out  of  custody  by  leave  (a)  of  a  commissioner  or  judge  of  the  court  in 
which  the  order  of  imprisonment  was  made."  And  the  4th  section 
enacts  "  that  the  judge  of  every  court  of  requests  or  conscience,  and 
of  every  inferior  court  of  record  for  the  recovery  of  debts,  and  of  every 

By  the  9  &  10  Vict.  c.  95,  s.  98,  "it  shall  be  lawful  for  any  person  who  has  obtained  any 
unsatisfied  judgment  or  order  in  any  court — held  by  virtue  of  this  act,  or  under  any  act 
repealed  by  this  act,— >for  the  payment  of  any  riebt,  or  damages,  or  costs,  to  obtain  a  sum- 
mond  from  any  county-court  wiiliin  the  limits  of  which  any  other  party  shall  then  chvell  or 
carry  on  his  business,  such  summons  to  be  in  such  form  as  shall  be  directed  by  the  rules  made 
for  regulating  the  practice  o(  the  county-courts  as  herein  provided,  (see  Schedule  to  Rules 
of  Practice,  No.  32,)  and  to  be  serve<l  personally  upon  the  person  to  whom  it  is  directed, 
requiring  him  to  appear  at  such  lime  as  shall  be  directed  by  the  said  rules  (three  clear  days 
before  the  appearance  day,  by  Rule  38)  to  answer  such  things  as  are  named  (nV)  in  euch 
summons;  and  if  he  shall  appear  in  pursuance  of  such  summons,  he  may  be  examined,  upon 
oath,  touching  his  estate  and  effects,  and  the  manner  and  circumstances  under  which  he  con- 
tracted the  debt  or  incurred  the  damages  or  liability  which  m  the  subject  of  the  action  in 
whioh  judgment  has  been  obtained  against  him,  and  as  to  the  means  and  expectation  he 
then  bad,  and  as  to  the  property  and  means  he  still  hath,  of  discharging  the  siiid  debt  or 
damages  or  liability,  and  as  to  the  disposal  he  may  have  made  of  any  property. ' 

By  s.  99,  "  if  the  party  so  siunmoned  shall  not'attend,  as  required  by  such  summons,  and 
shall  not  allege  a  sufficient  excuse  for  not  attending,  or  (secondly)  shall,  if  attending,  refuse 
to  be  sworn,  or  to  disclose  any  of  the  things  aforesaid,  or  (thirdly)  if  he  shall  not  make 
answer  touching  the  same  to  the  satisfaction  of  such  judge,  or  (fourthly)  if  it  shall  appear  to 
such  judge,  either  upon  the  examination'  of  the  party,  or  by  any  other  evidence,  that  such 
party,  if  a  defendant,  in  incurring  the  debt  or  liability  which  is  the  subject  of  the  action 
in  whi?h  judgment  has  been  obtained,  has  obtained  credit  from  the  plaintiff  under  false 
pretences,  or  by  means  of  fraud  or  breach  of  trust,  or  (fifthly)  has  wilfully  contracted  such 
debt  or  liability  without  having  had,  at  the  same  time,  a  reasonable  expectation  of  being 
able  to  |»ay  or  di^harge  the  same,  or  (sixthly)  shall  have  made  or  caused  to  be  made  any 
gift,  delivery,  or  transfer  of  any  property,  or  shall  have  charged,  removetl,  or  concealed  the 
same  with  intent  to  defraud  his  creditors  or  some  of  them ;  or  (seventhly)  if  it  shall  appear 
t^  the  satisfaction  of  the  judge  of  the  said  court,  that  the  party  summoned  has  then  or  has 
bad  since  the  judgment  obtained  against  him,  sufficient  means  or  ability  to  pay  the  ilobt,  or 
damages,  or  costs  so  recovered  against  him,  either  altogether  (meaning  probalily  '  in  one 
sura")  or  by  any  instalment  or  instalments  which  the  court  in  which  the  judgment  was  ob- 
tained shall  have  ordererl ;  and  if  he  shall  refuse  or  neglect  to  pay  the  same,  as  shall  have 
been  so  ontered,  or  as  shall  be  ordered  pursuant  to  the  power  hereinafter  provided,  it  shall 
be  lawful  for  such  judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may  be  committed 
to  the  coiuinon  jail,  or  house  of  correction,  of  the  county,  district,  or  place  in  which  the  party 
summoned  is  resident,  or  to  any  prison  which  shall  be  provided  as  the  prison  of  the  court, 
for  any  period  not  exceeding  forty  days." 

Anrl  by  s.  101,  "where  the  def-«ndant  in  any  suit  brought  in  any  county-court,  shall  have 
been  personally  served  with  the  summons  to  appear,  or  shall  personally  appear  at  the  trial 
of  the  same,  the  judge,  at  the  hearing  of  the  cause,  or  at  any  adjournment  thereof,  if  jitdg- 
ment  shall  be  given  against  the  defendant,  shall  have  the  same  power  and  authority  of  exa- 
mining the  defendant  and  the  plaintiff  and  other  parties  touching  the  several  things  herein- 
before mentioned,  and  of  committing  the  defendant  to  prison,  and  of  making  an  order,  as  ho 
inight  have  and  exercise  under  the  provisions  hereinl)eforo  contained,  in  case  the  plaintiff 
had  obtained  a  summons  for  that  pnr[M)se,  after  the  judgment  obtained." 

(a)  There  appears  to  be  some  ambiguity  in  this  clause. 
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other  coart  for  the  recoyery  of  small  debts,  of  which  the  judge  is  a  bar- 
rister at  law,  or  special  pleader,  or  an  attorney  of  ten  years'  standing 
of  one  of  her  majesty's  superior  courts  of  common  law  at  Westminster, 
in  which  court  proceedings  shall  be  had  for  the  recovery  of  any  debt  or 
^.^.-.  ^demand  within  the  jurisdiction  of  the  said  court,  shall  have 
-^  the  like  powers,  in  the  suit  instituted  for  recovery  of  such  debt 
or  demand,  of  examining  the  parties  to  the  suit,  and,  upon  occasion  of 
pronouncing  judgment  therein,  if  judgment  be  given  for  the  plaintiff, 
shall  have  the  like  powers  of  further  examining  the  parties,  and,  in  the 
several  cases  hereinbefore  specified,  of  committing  the  defendant  to 
prison,  which  he  might  exercise  (have  exercised)  under  the  provision 
hereinbefore  contained,  if  judgment  for  such  debt  or  demand  had  been 
obtained  in  his  court,  and  the  judgment-creditor  had  obtained  a  sum- 
mons for  such  defendant  from  the  same  court  under  the  act ;  and  all 
the  provisions  of  this  act  shall  be  deemed  to  apply  to  such  case  as  if 
such  summons  had  been  obtained/' 

In  a  case  of  this  sort,  where  the  proceeding  is  not  according  to  the 
course  of  the  common  law,  the  jurisdiction  ought  to  appear  in  express  and 
unequivocal  terms,  or  by  necessary  inference :  Rex  v.  Eyre^  2  Stra.  1067; 
Rex  V.  Dugger^  5  B.  &  Aid.  791 ;  Christie  v.  Unwin^  11  Ad.  k  E.  373, 
8  P.  &  D.  204 ;  Brancker  v.  Molyneux,  4  M.  &  G.  226,  4  Scott,  N.  R 
753.  The  jurisdiction  is  not  given  to  every  court  of  record,  but  only 
to  those  courts  in  which  a  barrister  or  a  special  pleader,  or  an  attorney 
of  a  certain  standing,  is  the  judge.  It  is  not  shown  in  the  principal 
case,  that  the  judge  was  a  barrister,  pleader,  or  attorney,  at  the  time 
of  the  original  application.  It  is  not  stated  what  character  Mr.  Bul- 
lock filled  at  the  time,  or  where  it  was  that  the  appearance  took  place. 
The  words  of  the  warrant  "at  the  time  and  place  aforesaid,"  may  refer 
to  any  one  of  the  three  periods,  and  to  any  one  of  the  three  places,  which 
are  mentioned  in  the  preceding  parts  of  the  warrant.  [Coltman,  J. 
According  to  the  usual  rule  of  construction,  the  reference  should  be 
taken  to  be  *the  last  antecedent  viz.,  the  6th  of  December.] 
Either  that  is  the  date  referred  to,  or  the  reference  is  ambiguous. 
The  old  authorities  were  cited  and  recognised  in  Rex  v.  Wright^  1  A.  i 
E.  434,  3  N.  &  M.  892.  To  the  cases  there  cited  may  be  added,  2  H.  7, 
10  b,  (M.  2  H.  7,  fo.  10,  pi.  6 ;)  2  Hale,  P.  C.  180. 

It  is  not  stated  in  the  warrant,  that  the  defendant  appeared  at  a  place 
at  which  he  had  been  summoned  to  appear,  or  that  he  appeared  in  pursu- 
ance of  any  summons.  He  may  have  been  present  accidentally,  or  have 
attended  as  a  witness.  [Maulb,  J.  A  summons  would  be  necessary 
where  the  judgment  had  been  obtained  in  another  court;  but,  where  the 
judge  is  proceeding  upon  a  judgment  of  the  same  court,  no  process  can 
be  necessary  to  bring  the  defendant  into  court,  as  he  is  there  already*] 

Magistrates  have  no  jurisdiction  tc  make  an  order  of  removal  until  an 
application  has  been  made  by  the  overseers.     In  Weston-Rivers  v.  SU 
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Peter* By  in  Marlborough^  2  Salk.  492,  498,(a)  Holt,  C.  J.,  says,  « A 
complaint  ex  officio {b)  from  one  not  concerned,  is  nothing;  it  may  be  the 
parish  are  willing  to  keep  him."  This  is  cited  and  recognised  by  Lit-* 
TLEDALB,  J.,  in  The  Queen  ▼.  Colbeckj  12  A.  k  £.  161.  Here,  no  ap- 
plication by  the  original  creditor  is  shown.  [Wildb,  G.  J.,  referred  to 
the  case  of  B(uten  v.  Oarew^  3  B.  &  C.  649,  5  D.  &;  R.  558,  where  the 
record  of  the  proceedings  of  two  magistrates  who  had  turned  a  tenant 
oat  of  possession  under  the  11  G.  2,  c.  19,  s.  16,  was  held  to  be  sufficient, 
though  it  did  not  appear  that  they  had  acted  on  the  oath  of  the  land- 
lord. Crbsswbll,  J.  If  there  was  a  power  to  make  an  original  order 
of  commitment,  that  has  not  been  done.]  In  the  case  of  Dempster  v. 
JPumell,  8  M.  A;  G.  875,  4  Scott,  N.  R.  80,  *Tindal,  C.  J.,  ^^g- ,. 
Bays :  <<  I  take  the  rule  to  be  well  established,  by  the  cases  of  ^ 
Moravia  ▼.  Sloper^  Willes,  80,  and  Titley  y.  Foxall,  Willes,  688,  that, 
where  it  appears,  upon  the  face  of  the  proceedings,  that  the  inferior 
court  has  jurisdiction,  every  intendment  will  be  made  in  order  to  support 
them ;  but  that,  if  it  do  not  so  appear,  or  if  the  point,  whether  or  not 
the  inferior  court  has  jurisdiction,  be  left  in  doubt,  no  such  intendment 
will  be  made."  The  warrant  here,  though  it  states  that  Edward  Bul- 
lock, the  judge  of  the  court,  was  a  barrister  on  the  4th  of  February, 
1847,  does  not  show  that  he  was  so  qualified  at  the  time  the  proceedings 
originated. 

It  does  not  appear  that  this  party  was  summoned  to  show  cause  why 
he  should  not  be  committed  for  disobedience  of  the  order,  or  that  he 
had  any  notice  of  an  intention  so  to  proceed  against  him ;  a  fatal  omis- 
sion according  to  the  principle  laid  down  in  The  Queen  v.  Templeman^ 
1  Salk.  55;  The  Queen  ▼.  Simpson,  10  Mod.  248,  841,  878;  The  King 
V.  Btnn,  6  T.  R.  198 ;  Capel  v.  Child,  2  Cr.  &  J.  558,  2  Tyrwh.  689 ; 
The  Queen  v.  Smith,  5  Q.  B.  614;  and  the  more  so  as  imprisonment 
under  this  act  does  not  operate  as  a  satisfaction  or  extinguishment  of 
the  debt,  but  is  strictly  and  solely  penal.  The  necessity  of  such  sum- 
mons, in  the  case  of  any  one  to  be  affected  by  an  intended  judical  pro- 
ceeding, is  frequently  laid  down.  In  The  King  v.  Benn,  the  court 
thought  the  issuing  of  a  warrant  of  distress,  not  grounded  on  a  previous 
summons,  contrary  to  the  first  principles  of  justice,  and  wholly  illegal. 
In  Harper  v.  Carr,  7  T.  R.  270,  the  same  rule  was  acted  on,  the  court 
saying,  that  on  summoning  the  party,  «many  circumstances  may  appear 
to  show  that  a  warrant  of  distress  ought  not  to  be  granted."  There 
are  numerous  recent  instances  of  the  judicial  adoption  of  the  same 
♦principle.  Painter  v.  Liverpool  Ga»  Company,  8  A.  &  E.  423 ;  r:„  ^i  o 
Rex  V.  Wilson,  8  A.  &  E.  826;  The  Queen  v.  SmUh,  clerk,  •- 
6  Q.  B.  614,  and  Bruce  r.  Wait,  1  M.  A;  G-  1,  1  Scott,  N.  K  81. 

(a)  S.  C.  Lord  Holt,  510 ;  S.C.  per  nom,  Woottm'Rwen  v.  8l,  Patr\  Marlborough,  3  Salk. 
54 ;  S.  C.  per  turn.  K  v.  Wooitxm'Rwtri,  5  Mod  149. 
(6)  Meaning,  as  it  may  be  inferred  from  the  report  in  5  Mod.,  a  complaint  net  made  hy 
the  parish  officers— an  txLrorcffieial  complaint. 
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[Maule,  J.  The  same  principle  was,  I  think,  applied,  a  few  years  ago, 
e?en  in  the  case  of  a  bishop,  who  had  issued,  to  a  vicar,  withoat  previous 
summons  or  hearing,  a  requisition  to  nominate  a  curate  with  a  stipend.] 
That  was  done  in  the  case  of  the  Bishop  of  London,  reported  as  CapeJ 
V.  Ohildy  in  which  Batley,  B.,  says,(a)  that  he  <<  knew  of  no  case  in 
which  you  can  have  a  judicial  proceeding  by  which  a  man  is  to  be  deprived 
of  any  portion  of  his  property,  without  having  an  opportunity  of  being 
heard."  Here,  in  a  case  of  personal  liberty,  the  principle  applies  the 
more  strongly.  The  decision  should  not  have  taken  place  in  his  absence. 
The  dictum  of  Alderson,  B.,  in  Hx  parte  FoulkeSj  15  Law  Joum.,  N. 
S.,  Exch.  300,  that  the  intention  of  the  act  was,  to  give  a  limited  ea,  «a., 
was  repudiated  by  Patteson,  J.,  upon  an  application  made  yesterday  to 
the  Court  of  Queen's  Bench  by  this  party  for  the  relief  now  sought.(6) 
Upon  that  occasion,  two  questions  were  raised — first,  that  the  debtor 
was  entitled  to  be  summoned  to  show  cause  why  he  should  not  be  com- 
mitted— secondly,  that  it  did  not  appear  upon  the  face  of  the  warrant 
that  the  debtor  was  resident  within  the  jurisdiction  at  the  time  of  the 
commitment.  Upon  the  first  point.  Lord  Denman,  C.  J.,  and  Erle,  J., 
were  of  opinion  that  the  debtor  was  not,  Patteson,  J.,  and  Coleridge,  J., 
that  he  was,  entitled  to  be  heard  before  a  commitment.  Upon  the  second 
point  the  whole  court,  with  the  exception  of  Patteson,  J.,  held  that  the 
residence  sufficiently  appeared, — Lord  Denman,  however,  expressing 
himself  upon  this  point  with  doubt  and  hesitation.  The  statute  requires 
^--Q-l  the  *judge  to  inquire  into  the  debtor's  ability,  and  to  exercise 
-'  a  discretion  as  to  the  period  of  imprisonment ;  how  is  this  to  he 
done  behind  the  back  of  the  party  who  probably  can  alone  give  such 
information  as  will  enable  the  judge  to  form  an  opinion  upon  the  sub- 
ject? 

The  warrant  is  further  defective,  inasmuch  as  it  does  not  show  upon 
the  face  of  it,  that  Kinning  was,  at  the  time  of  the  order  of  his  com- 
mitment, resident  within  the  district  of  the  jail  to  which  he  was  com- 
mitted :  TTie  King  v.  The  Inhabitants  of  North  Curry ,  4  B.  &  C.  953, 
Withom,  app.,  Thomas^  resp.,  7  M.  &  G.  1,  8  Scott,  N.  B.  783. 
It  is  true,  he  is  described  as  <<of  Fleet  Lane,  Farringdon  Street, 
in  the  city  of  London,"  on  the  7th  of  December,  1847,  the  date  of 
the  summons,  and  as  then  being  within  the  jurisdiction  of  the  infe- 
rior court:  but  his  continued  residence  there  is  not  to  be  inferred: 
Nepean  v.  Doe  d.  Knight^  2  M.  &  W.  894.  The  summons  must  be 
in  writing,  and  in  the  form  given  by  the  statute.  [Wilde,  C.  J.  He 
is  alleged  to  have  been  duly  summoned.  In  Rex  v.  Croke^  Cowp.  26, 
where  a  statute  required  a  certain  notice  to  be  in  writing,  an  order  of 
sessions  stating  that  due  notice  had  been  given  to  the  party,  was  held 
insufficient.  But,  in  Rex  v.  Mozely  Woolf  1  Chitt.  Rep.  401,  the  in- 
sertion of  the  word  "duly"  by  Abbott,  C.  J.,  prevented  the  judgment 

(a)  2  C.  &  J.  579.  (6)  Id  Law  Jouin.,  N.  S,  Q.  B.  257. 
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from  being  reversed  on  error.(a)  So,  it  is  enough  to  allege  that  Skfiat 
in  bankruptcy  duly  issued,  without  setting  out  all  the  necessary  prelimi- 
naries.] He  also  cited  The  Duke  of  Norfolk* %  casey  M.  39  H.  6,  fo.  2, 
pi.  45,  the  resolution  of  the  Chancellor  (6)  in  T.  9  E.  4,  fo.  14,  pi.  9; 
Hex  ▼.  Campio7iry  1  Siderf.  14 ;  Serjt.  Whitacre's  casBj  2  Salk.  484 ;  Rex 
et  *Reg.  (or  The  City  of  Exeter)  v.  aiide,  4  Mod.  83, 12  Mod.  27,  ^^  .^a 
251,  1  Shower,  Comberb.  197,  Lord  Holt,  169,  864,  435.  He  ^ 
adverted  also  to  the  strange  allusion  made  by  Fortescue,  J.,(c)  to  the 
second  chapter  of  the  Book  of  Genesis,  ver.  9,  &c.,  in  Dr.  Bentley^s  case^ 
1  Stra.  557,  8  Mod.  148;  Christie  v.  Unwiriy  11  A.  &  E.  373;  Calder 
V.  Halkety  3  Moore's  Priv.  Gounc.  Gases,  28. 

Peterndorffy  contr^.  The  argument  m  support  of  the  defendant's 
discharge  proceeds  upon  the  assumption  that  this  is  a  penal,  and  not 
a  remedial,  process.  By  the  old  law,  a  creditor  who  had  obtained  a 
judgment,  had  an  unlimited  power  of  imprisoning  his  debtor.  Here, 
there  is  a  mitigated  power  of  commitment.  There  is  a  strict  analogy 
between  the  proceeding  under  this  act  and  that  under  the  1  &  2  Vict. 
c.  110,  s^.  3,  to  arrest  a  defendant  who  is  about  to  quit  England,  un- 
der which  the  capias  issues  upon  an  ex  parte  application.  [Wilde, 
C.  J.  There  is  one  remarkable  difference.  Under  this  act,  the  com- 
mitment is  for  a  certain  time,  and  subject  to  a  certain  contingency, 
at  the  discretion  of  the  judge.  There  may,  therefore,  be  good  reason 
why  the  party  should  be  put  in  a  position  to  show  the  circumstances 
that  gave  rise  to  the  default.]  Under  the  1  &  2  Vict.  c.  110,  the  judge 
has  a  discretion  to  exercise  as  to  granting  the  capias  at  all,  and  as  to 
the  amount  for  which  the  defendant  shall  be  held  to  bail.  [Maule,  J. 
Under  that  act  the  judge  has,  in  terms,  power  to  proceed  ex  parte. 
The  application  supposes  that  the  party  is  on  the  eve  of  departing 
from  the  country.  The  proceeding  would  be  rendered  nugatory,  if 
previous  notice  to  him  were  required.  Some  inquiry  is  clearly  neces- 
sary here,  as  to  the  debtor's  means  at  the  time  the  *payment  r^^^rLn-i 
becomes  due ;  whether  that  is  to  be  ex  parte,  or  upon  summons,  '• 
is  the  question.]  Here  it  would  be  equally  nugatory.  [Wilde,  G.  J. 
It  is  difficult  to  say  how  the  judge  is  to  exercise  a  discretion  as  to  the 
debtor's  ability  to  pay,  if  the  debtor,  who  alone  may  have  the  means  of 
givdng  the  requisite  information  is  not  to  be  heard.]  The  act  does  not 
direct  the  judge  to  inquire  into  the  circumstances  of  the  debtor  at  differ- 
ent periods.(ci)  There  appears  to  be  no  provision  for  an  inquiry  at  each 
time  the  debtor  appears.     After  the  first  examination,  the  functions  of 


(a)  Tliere  is  no  report  of  any  proceedings  in  error,  the  amendment  having  obvUted  the 
objection  to  the  verdict  grounded  on  the  separation  of  the  jury. 
b)  R.  Stillington,  Bishop  of  Bath  and  Wells. 

[e)  1  Stra.  567,  8  Mod.  164.     And  see  Fortescue's  Rep.  206,  207. 

(d)  But  under  the  new  county-courts  act»  9  &  10  Vict.  c.  95,  s.  105,  the  judge  may,  in  case 
of  inability  to  pay  on  the  part  of  the  debtor,  suspend  or  stay  execution  upon  a  judgment  pro* 
nounced,  or  order  made,  by  such 'judge. 
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the  judge  are  ministerial.  [Goltman,  J.  How  often  might  a  man  he 
committed  to  prison  in  case  of  non-payment  ?  The  imprisonment  doee 
not  discharge  the  debt ;  it  is  merely  penal.]  The  party  may  he  dis- 
charged by  leave  of  the  commissioner  or  judge.  [Maule,  J.  You  say 
that  there  is  no  hardship,  because  a  power  is  given  to  apply  to  the  com- 
missioner or  court  for  a  discharge.  There  may  be  a  general  power  of 
granting  relief.  Tou  admit  that  some  further  inquiry  must  precede  the 
awarding  a  warrant  of  commitment.]  Tes.  The  observation  of  Alder- 
son,  B.y  in  FoulkeSj  ex  parte, — ^that  the  intention  of  the  act  was,  to  give 
a  limited  ca,  8a.,-^is  well  founded.  [Maule,  J.  That  dictum  may  be 
very  true ;  but,  like  many  that  are  true,  it  is  not  very  useful.  The 
question  is  as  to  the  extent  of  the  limitation.  The  limitation  may  be 
such  as  to  include  or  to  exclude  this  case.]  None  of  the  authorities 
cited  shows  any  necessity  for  a  previous  summons.  Regina  v.  BentUy 
was  a  case  of  mandamus.  \Pa%hley,  In  Painter  v.  The  Liverpool  G(u 
Company,  3  A.  &  £.  433,  6  N.  &  M.  736,  2  Harr.  k  W.  233,  a  warrant 
t'^991  ^^  distress  issued  by  a  magistrate  *under  a  local  act  for  neglect- 
-^  ing  to  pay  gas-rent  after  demand,  without  a  previous  summons 
and  hearing,  was  held  to  be  illegal,  though  the  act  was  silent  as  to  anj 
summons  or  hearing.  That  was  the  case  of  an  action,  and  not  a  man- 
damns.]  [Peteradorff  was  then  proceeding  to  argue  the  objection  as  to 
the  residence,  when  the  court  intimated  that  they  had  a  clear  opinioa 
against  him  on  the  first  point.] 

Wilde,  C.  J.  Being  informed  of  the  difference  of  opinion  that  has 
existed  between  very  learned  persons  in  another  court,  upon  the  true 
construction  to  be  put  upon  this  statute,  we  have  given  the  subject  our 
most  anxious  consideration ;  and  the  unanimous  result  at  which  we  have 
arrived  is,  that  the  return  to  this  writ  of  habeas  corpus  is  insufficient  t^ 
warrant  the  detention  of  the  party,  and  consequently  that  he  must  be 
discharged. 

The  statute  in  question  is,  to  a  considerable  extent,  penal.  It  gives 
a  power  of  awarding  imprisonment  that  is  not  to  operate  as  satisfaction 
or  extinguishment  of  the  debt.  In  the  ordinary  case  of  a  defendant 
taken  in  execution  on  a  ca.  sa,,  the  imprisonment  is  a  satisfaction  (a)  of 
the  debt  or  damages.  Here,  however,  the  power  to  incarcerate  the 
debtor  is  simply  used  by  way  of  coercion ;  and  the  party  is  to  be  sab- 
jected  to  an  imprisonment  not  exceeding  forty  days,  but  varying,  within 
that  limit,  according  to  the  circumstances  of  each  particular  case.  Br 
the  1st  section  of  the  act,  it  is  enacted  that  a  party  having  a  sum  not 
exceeding  20/.,  besides  costs,  due  to  him  by  virtue  of  any  judgment  or 
*^9^l  order  for  the  payment  of  money  or  costs,  may  summon  hi« 
-'    ^debtor  before  a  commissioner  of  bankrupt,  or  a  judge  of  cer- 

(a)  This  is  a  strong  fonn  of  expression  which  appears  to  have  been  adopted  by  the  coum 
for  the  purpose  of  indicating  tha'^  at  common  law,  the  judgment-creditor,  by  imprisooiog  hi* 
debtor,  is  barred  of  all  other  remedy  against  him. 
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tun  inferior  courts.  Upon  the  appearance  of  the  debtor,  certain  matters 
Are  to  be  inquired  into,  one  of  which  is  as  to  the  property  or  means  of 
payment  possessed  by  the  debtor ;  and  a  discretion  is  given  to  the  com- 
missioner or  judge  as  to  the  time  and  mode  of  payment,  having  regard 
to  the  apparent  means  of  the  party.  The  statute  also  gives  power  to 
the  commissioner  or  judge  to  commit  the  debtor  to  prison,  for  any  time 
not  exceeding  forty  days,  in  certain  cases,  viz.,  where  he  shall,  without 
8u£Scient  excuse,  neglect  to  attend  the  summons,  or  refuse  to  disclose 
his  property,  or  to  answer  the  interrogatories  put  to  him ;  or  shall  ap- 
pear to  have  been  guilty  of  fraud  in  contracting  the  debt,  or  of  having 
wilfully  contracted  it  without  reasonable  prospect  of  being  able  to  pay 
it ;  or  of  having  concealed  or  made  away  with  his  property,  in  order  to 
defeat  his  creditors ;  or,  if  he  appears  to  have  the  means  of  paying  the 
debt  by  instalments  or  otherwise,  and  shall  not  pay  the  same  at  such 
times  as  the  commissioner  or  court  shall  order.(a)  The  object  of  the  act 
is,  to  give  the  creditor  an  additional  remedy  against  the  person  of  his 
debtor,  with  the  view  to  the  punishment  of  fraud.  It  deals  only  with 
the  person,  leaving  the  creditor  to  his  remedies  against  the  property  of 
the  debtor.  The  general  purview  of  the  act  is  opposed  to  the  inhumanity 
of  sending  a  man  to  prison  for  not  paying  where  he  has  no  means  of 
pajrment,  but  it  reserves  a  power  of  punishing  for  fraud  and  misconduct. 
Where  there  are  no  present  means  of  payment,  the  commissioner  o^ 
judge  is  authorized  to  give  time ;  and,  if  the  payments  ordered  to  be 
made  are  not  made  at  the  time  appointed,  the  commissioner,  or  the 
judge  of  the  inferior  court  is  authorized  to  commit  for  not  exceeding 
forty  days.  '*'The  learned  judge  in  this  case  seems  to  have  r^tLeoA 
thought  the  inquiry  as  to  the  debtor's  ability  to  pay  by  instal-  ^ 
ments  or  otherwise,  was  limited  to  an  inquiry,  to  be  made  at  the  time 
of  making  the  order,  as  to  his  probable  future  means  of  payment.  Of 
coarse  it  is  necessary,  at  the  outset,  for  the  judge  to  inquire  into  the 
present  circumstances  of  the  party,  and  his  probable  future  means.  But 
the  future  means  must  always  be,  to  a  certain  degree,  matter  of  specu- 
lation :  and  it  is  obvious  that  it  must  be  equally  material  to  ascertain 
his  ability  when  the  day  appointed  for  payment  has  arrived.  If  time  be 
granted,  with  reference  to  what  object  is  it  granted  ?  With  reference, 
no  doubt,  to  the  probable  means  of  the  debtor  at  the  time  mentioned. 
[s  there  to  be  any  other  inquiry  into  the  means  of  the  debtor,  when  he 
fails  to  pay  at  the  time  mentioned  in  the  order  ?  What  is  to  regulate 
the  judge's  discretion  in  exercising  the  power  to  commit  ?  Can  it  be 
doubted  that  the  party's  means  of  payment  must  be  one  of  the  essential 
points  of  inquiry?  Is  it  reasonable  to  entertain  an  inquiry  without 
giving  the  debtor  himself,  who  alone  may  have  knowledge  on  the  sub* 
ject,  an  opportunity  of  being  heard  ?  Many  circumstances  might  arise 
to  occasion  the  disobedience  of  the  order,  such  as  losses,  disappointments, 

(a)  Vide  iafra,  527  (a). 


024  Ex  parte  Kinning.  T.  T.  184T- 

or  bodily  ailments :  of  all  these  matters  of  excuse,  the  creditor  may  be 
ignorant ;  but  they  are  essential  to  be  inquired  into,  to  regulate  the  dis- 
cretion of  the  judge.  When,  therefore,  the  statute  distinctly  points  to 
an  inquiry  of  some  sort,  it  seems  to  follow  that  the  mode  of  inquiry  is 
to  be  regulated  by  general  principles,  and  that  the  party  so  deeply  inte- 
rested in  the  result  should  be  heard.  There  are  certainly  no  words  in 
the  act  pointing  to  an  exclusion  of  the  party  from  being  heard.  Com- 
mon justice  requires  that  the  party  most  interested,  and  possessing  tl-} 
ncnneri  "^^^t  means  of  knowledge, 'should  be  ^examined.  The  party 
^  should  have  notice  of  the  steps  intended  to  be  taken  against 
him.  The  statute  pointing  to  a  summons  and  hearing  and  examination 
in  the  first  instance,  and  to  an  exercise  of  discretion  on  the  part  of  the 
judge  as  to  the  length  of  imprisonment  for  a  failure  to  obey  the  order; 
and  seeing  that  it  is  based  upon  the  idea  that  it  is  unjust  to  imprison  a 
man  merely  because  he  is  unable  to  pay ;  I  think, — though  with  that 
doubt  and  hesitation  which  one  necessarily  must  feel,  in  coming  to  a 
conclusion  opposed  to  that  of  the  Court  of  Queen's  Bench, — that  the 
safest  course  will  be  to  hold  that  he  is  entitled  to  notice,  and  that  there 
should  be  a  summons  when  the  creditor  asks  for  a  commitment ;  and 
consequently  that  the  warrant  in  this  case  is  defective,  and  the  prisoner 
entitled  to  his  discharge. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  With  all  due  deference  to 
the  learned  persons  who  have  entertained  a  contrary  opinion,  I  cannot 
help  thinking  that  this  is  a  very  clear  case.  The  act  to  be  done  by  the 
commissioner  or  other  presiding  officer  of  the  inferior  court,  is  a  judicial, 
and  not  a  ministerial  act.  It  therefore  follows,  according  to  the  mle 
laid  down  in  Harper  v.  Carr,  and  in  several  other  cases,  that  it  can  only 
take  place  after  opportunity  given  for  both  sides  to  be  heard.  The  only 
argument  which  has  been  suggested  for  a  deviation  from  that  universally 
acknowledged  principle  is,  that  it  might  be  inconvenient  to  summon  the 
defaulter,  inasmuch  as  it  might  operate  as  a  notice  to  bim  to  abscond. 
But  I  do  not  think  that  that  suggestion  can  with  any  propriety  be  ap- 
plied to  a  case  under  this  act,  which  is  directed  to  the  recovery  of  debts 
cf  trivial  amount ;  whereas,  it  might  be  worth  while  for  a  party  having 
notice  that  a  capias  under  the  1  &  2  Vict.  c.  110,  is  about  to  issue,  to 
expedite  that  proceeding  which  it  was  the  very  object  of  that  act  to 
*f\0(^'\  frustrate.  *  Considering  how  highly  penal  are  the  provisions  of 
^  this  act,  and  that  the  imprisonment,  how  frequently  soever  re- 
peated, operates  as  no  satisfaction  or  extinguishment  of  the  debt,  it 
seems  to  me  expedient  that  there  should  be  no  deviation  from  the  ordi- 
nary principles  which  regulate  the  administration  of  justice ;  and  that, 
in  order  to  enable  the  judge  to  exercise  a  discretion,  he  ought  to  be 
made  acquainted  with  all  the  circumstances  of  the  case,  which  can  only 
be  done  by  an  examination  of  the  party  himself. 

Maule,  J.     I  also  think,  upon  the  substantial  ground  urged^  that 
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ibis  party  Is  entitled  to  be  discharged  from  custody.  The  proceeding  is 
regulated  by  the  8  &  9  Vict.  c.  127,  s.  1,  which  gives  power  to  a  com- 
missioner of  the  court  of  bankruptcy,  or  a  judge  of  a  court  for  the  reco* 
Tery  of  small  debts,  by  a  certain  course,  to  enforce  judgments  pronounced 
in  their  own  or  in  other  courts,  and  contains  provisions  with  reference 
to  the  punishment  of  a  debtor  who  is  guilty  of  fraud,  or  otherwise  mis- 
conducts himself.  Upon  the  appearance  of  the  debtor  before  him,  the 
commissioner  or  judge  has  power  to  examine  him  as  to  the  circumstances 
nnder  which  the  debt  was  contracted,  and  as  to  his  means  of  paying  it : 
and  the  statute  provides,  that,  <<  in  case  such  debtor  shall  not  attend,  as 
required  by  the  said  summons,  and  shall  not  allege  a  sufficient  excuse 
for  not  attending,  or  shall,  if  attending,  refuse  to  disclose  his  property, 
or  his  transactions  respecting  the  same,  or  respecting  the  contracting  of 
the  debt,  or  shall  not  make  answer  thereof  to  the  satisfaction  of  the 
commissioner  or  court,  or  shall  appear  to  such  commissioner  or  court  to 
have  been  guilty  of  fraud  in  contracting  the  debt,  or  of  having  wilfully 
contracted  it  without  reasonable  prospect  of  being  able  to  pay  it,  or  of 
having  concealed  or  made  away  with  his  property  in  order  to  defeat  his 
creditors,  *or,  if  he  appears  to  have  the  means  of  paying  the  r^r^y 
same  by  instalments  or  otherwise,  and  shall  not  pay  the  same  *- 
at  such  times  as  the  commissioner  or  court  shall  order,  or  as  the  court 
shall  have  ordered  in  which  the  original  judgment  shall  have  been  ob- 
tained or  order  made,  then,  in  any  of  the  said  cases,  it  shall  be  lawful 
for  such  commissioner,  or  the  judge  of  such  court,  to  order  such  debtor 
to  be  committed  for  any  time  not  exceeding  forty  days,"  &c.  The  pow<>r 
to  commit,  it  appears,  is  to  be  exercised  only  in  cases  of  fraud  or  delin- 
quency,— ^where  the  party  has  been  guilty  of  a  criminal  omission  to  do 
some^ing  which  he  is  morally  bound  to  do,  and  which  he  is  able  to  do 
Where  the  party  does  not  appear,  he  may  be  taken  to  be  within  one  of 
these  descriptions.  The  non-payment  of  a  debt  may  be  a  misfortune  or 
an  act  of  delinquency  ;  but  it  is  an  act  of  delinquency  only  in  the  event 
of  the  debtor  being  of  ability  to  pay.  The  party  under  this  act  is  not 
committed, — ^as  under  a  capiat  ad  satisfaciendumj  which  is  only  a  mode 
of  obtaining  payment, — ^because  he  does  not  pay,  but  because  he  has 
been  guilty  of  conduct  meriting  punishment.(a)  The  effect  of  the  enact- 
ment is,  that,  if  a  man  fraudulently  omits  to  pay  money  when  he  ought 
to  pay  it,  or  commits  some  other  fraud  with  reference  to  the  debt,  he 
may  be  punished  by  imprisonment  for  any  period  not  exceeding  forty 
days,  at  the  discretion  of  the  judge.  The  party  is  charged  with  miscon- 
duct admitting  of  aggravating  or  mitigating  circumstances.  Upon  every 
principle  of  law  and  justice,  it  is  right  that  the  party  should  have  an 
opportunity  of  being  heard  before  this  punishment  is  inflicted  upon 
him,— as  is  said  in  Dr.  Bentley'%  case,  1  Stra.  557,  Fort.  202,  8  Mod.  148, 


(a)  lo  the  case  of  an  order  tot  payment  of  a  debt  by  instahnenti,  the  offence  oonaists  in 
not  paying,— having  the  means  of  payment^— at  the  appointed  time  or  times. 
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*5281  ^  ^*'  Raym.  1884.  Capel  v.  Oktld,  2  Tyrwh.  689, 2  Or.  k  J.  558, 
-'  *8how8  that  the  rule  applies  to  the  case  of  inquiries  before  eccle- 
siastical superiors.  Is  there,  then^  any  thing  in  this  case  to  take  it  out  of  s 
principle  so  generally  established  ?  It  is  sought  to  trace  an  analogy 
between  tho  proceedings  under  this  statute,  and  those  under  the  1  ft  2 
Yict.  c.  110.  Under  that  statute,  however,  it  is  to  be  observed,  that  the 
debtor  is  not  committed  in  execution,  but  only  until  he  finds  bail ;  and 
the  power  to  proceed  ex  parte  is  given  in  terms  that  leave  no  doubt 
Besides,  the  act  gives  a  power  of  appeal,  of  which  the  debtor  may  in 
stantly  avail  himself,  by  applying  to  the  court  or  to  a  judge, — a  qnalifi 
cation  which  shows  how  watchful  the  legislature  is,  when  conferring  a 
power  that  is  in  derogation  of  the  liberty  of  the  subject.  Under  the 
8  &  9  Vict.  c.  127,  no  appeal  is  given  :  the  party  can  only  obtain  his 
enlargement  by  payment  of  the  debt,  or  by  effluxion  of  time.  It  is  con- 
ceded that  there  must  be  a  second  inquiry  here,  but  it  is  insisted  that  it  is 
an  ex  parte  inquiry  only.(a)  The  words  of  the  act,  however,  being  vordi 
that  do  not  by  any  means  exclude  the  defendant  from  being  summoned 
and  heard  before  the  judge  to  show  cause  why  he  should  not  be  commit- 
ted, I  think  the  general  principle  must  prevail.  Applying,  therefore, 
the  general  principles  of  law  which  govern  the  administration  of  justice 
to  the  present  case,  it  seems  to  me  that  the  debtor  is  entitled  to  notice, 
and  has  a  right  to  be  heard,  before  he  can  be  committed  for  disobedience 
of  the  order. 

Gresswell,  J.  I  am  entirely  of  the  same  opinion.  It  is  not  neces- 
sary to  say  whether  or  not  the  judge  has  power,  in  the  commencement, 
to  direct  the  debtor  to  be  imprisoned  upon  his  failure  to  obey  the  order. 
♦';9Q1  Strong  *arguments  would  readily  suggest  themselves  against  the 
"■  validity  of  such  a  form  of  order.  It  is  enough,  however,  to  say 
that  he  has  not  done  so  here.  I  think  it  is  impossible  to  say  that  the 
judge  was  not  doing  a  judicial  act ;  and  therefore  the  debtor  had  a  right 
to  be  present.  The  prisoner  was  discharged. 

(a)  The  warrant  does  not  show  even  an  tx  parte  inquiry  into  the  ability  of  the  dcfeodut 
to  pay. 
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In  assumpsit  by  vendee  against  vendor,  for  not  delivering  a  proper  abstract  of  title,  the  d» 
claration  alleged  that  the  sale  was  subject  to  a  condition,  that  the  vendor  should  delireT 
an  abstract  of  title  to  die  purchaser;  and  assigned  a  breach,  in  the  noDHlelivery  of  any  n\r 
stract  showing  such  a  good  and  sufficient  title  as  the  plaintitf  was,  accord iug  to  tbe  ccbtiir 
tion,  entitled  to  require  to  be  shown. 

Plea,  that,  at  the  time  of  the  making  of  the  promise,  it  was  agreed,  om  part  of  the  tvnirvi. 
that  the  defendant  should  deliver  an  abstract  of  his  title,  commeneing  with  a  dted  of  ofntif 
ance  from  A.  to  B^  datedy  ^.,  on/y,  and  should  not  be  required  to  furnish  any  other  s^ 
stract,  or  go  into  any  previous  title,  &c. 

Beld,  bad,  on  special  demurrer,  as  an  augmentative  and  circuitous  denial  of  the  canxnti 
stated  in  the  declaration,  and  amountiDg  to  oon  attumpsit  only. 
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Assumpsit.  The  first  coant  of  the  declaration  stated,  that  the  de* 
feadant  put  up  for  sale  by  pablic  auction  divers  dwelling-houses,  upon 
find  subject  to  certain  conditions  of  sale,  and  amongst  others  that  the 
vendor  would  deliver  an  abstract  of  title  to  the  purchaser,  or  his  or  her 
solicitor,  who  should  examine  the  same  with  the  original  deeds  at  Chelms- 
ford, and  would  execute,  at  the  expense  of  the  purchaser,  a  proper  con- 
veyance, &c. ;  that,  at  the  sale,  the  plaintiff  was  declared,  and  it  was 
agreed  between  him  and  the  defendant  that  the  plaintiff  should  become, 
the  purchaser,  subject  to  the  said  conditions.  That,  although  a  reason- 
able time  had  elapsed  for  the  defendant's  causing  to  be  delivered  to  the 
plaintiff  an  abstract,  showing  such  a  good  and  sufficient  title,  as  r^tcon 
"^according  to  the  said  conditions,  the  plaintiff  was  entitled  to  re-  ^ 
quire  to  be  shown  by  the  abstract  therein  mentioned  as  to  be  delivered 
by  the  vendor;  yet  the  defendant  had  not  caused  to  be  delivered  to  the 
plaintiff,  or  any  solicitor  of  the  plaintiff,  any  abstract  showing  such  a 
good  and  sufficient  title  to  the  dwelling-houses,  as  the  plaintiff  was,  ac- 
cording the  said  conditions,  entitled  to  require  to  be  shown  by  the 
abstract  therein  mentioned  as  to  be  delivered  by  the  vendor ;  and  that 
the  defendant,  after  the  making  of  the  said  agreement  and  promise,  to 
wit,  on,  &c.,  delivered  to  the  plaintiff, — as  and  for  an  abstract  showing 
such  a  good  and  sufficient  title  to  the  dwelling-houses,  as  the  plaintiff 
was,  according  to  the  said  conditions,  entitled  to  require  to  be  shown 
by  the  abstract  therein  mentioned  as  to  be  delivered  by  the  vendor, — 
an  abstract  which  did  not  show  such  a  good  and  sufficient  title  to  the 
dwelling-houses,  as,  according  to  the  said  conditions  of  sale,  the  plain- 
tiff was  entitled  to  require  to  be  shown  by  the  abstract  therein  men- 
tioned as  to  be  delivered  by  the  vendor,  but  which,  on  the  contrary 
thereof,  showed  a  less  good  and  less  sufficient  title. 

Plea — ^that,  at  the  time  of  the  making  of  the  said  promise,  it  was 
agreed  between  the  plaintiff  and  the  defendant,  as  part  of  the  contract 
in  the  first  count  mentioned,  that  the  defendant  should  duly  deliver  an 
abstract  of  his  title  to  the  dwelling-houses,  commencing  with  a  certain 
deed  of  conveyance  from  H.  Bosanquet,  Esq.  to  A.  Markwick,  dated 
the  24th  of  August,  1843,  only,  but  that  he  the  defendant  should  net 
be  require  to  furnish  any  other  abstract,  and  by  no  means  to  go  into  any 
previous  title,  or  evidence  thereof,  notwithstanding  the  deeds  or  docu- 
ments relating  to  the  prior  title  might  be  mentioned,  and  covenanted  to 
be  produced,  in  any  abstracted  deed.  Averment,  that  the  defendant 
did,  within  a  reasonable  time  in  that  behalf,  ^to  wit,  on  the  10th  ri^nn-t 
of  December,  1845,  deliver  to  the  plaintiff's  solicitor  an  abstract  ^ 
of  the  defendant's  title  to  the  dwelling-houses,  commencing  with  the  said 
deed  of  conveyance,  and  which  abstract  showed  a  good  and  sufficient 
title  in  that  behalf  to  the  dwelling-houses,  commencing  with  the  said 
deed  of  conveyance. — ^Verification* 

Special  demurrer,  assigning  for  causes,  that  the  plea  was  an  argumen- 
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tative  traverse ;  that  it  ought  to  have  concluded  with  a  special  trarene; 
that  it  improperly  concluded  with  a  Terification ;  and  that  it  amounted 
to  the  general  issue* 

Joinder  in  demurrer. 

Peacockj  (with  whom  was  T.  Janes,)  in  support  of  the  demurrer.  The 
plea  is  bad,  as  being  an  argumentative  denial  of  a  delivery  by  the  yeo- 
dor  of  such  an  abstract  of  title  as  mentioned  in  the  declaration ;  and 
also  as  amounting  to  non  assumpsit.  The  duty  of  the  vendor  to  deliTer 
an  abstract  showing  a  good  title  to  convey,  is  a  duty  implied  by  law; 
Souier  v.  Drake,  6  B.  &  Ad.  992 ;  Doe  d.  Qray  v.  Starnon,  1  M.  &  W. 
695,  Tyrwh.  &  Gr.  1065.  Under  the  contract  set  out  in  the  declaration, 
therefore,  the  plaintiff  would  have  been  bound  to  make  out  a  good  title. 
The  plea  does  not  admit  the  contract  as  alleged,  viz.  a  contract  to  deli- 
ver an  abstract  showing  a  good  title ;  but  states  the  contract  to  be,  to 
deliver  an  abstract  commencing  with  a  certain  deed,  excluding  all  evi- 
dence of  any  previous  title.  It  that  be  so,  the  defendant  has  not  entered 
into  the  contract  charged  in  the  declaration.  In  Jones  v.  Nanney,  1  M. 
&  W.  333,  Tyrwh.  &  Gr.  634,  to  assumpsit  for  the  work  and  labour  of  the 
plaintiff  as  an  attorney,  the  defendant  pleaded,  as  to  all  but  90Z.,  that 
^-oo-i  ^^  work  and  labour  was  performed  by  the  plaintiff  *in  endea- 
^  vouring  to  secure  the  defendant's  return  to  parliament  on  twc 
occasions,  under  an  agreement,  on  the  first  occasion,  that  the  plaintif 
should  receive  no  remuneration,  but  only  Us  disbursements,  and  that  nc 
express  contract  was  made  between  the  plaintiff  and  defendant  on  the 
second  occasion,  and  that  901.  was  a  fair  remuneration  for  the  plaintiff's 
services  on  that  occasion ;  and  the  plea  was  held  bad,  on  special  de- 
murrer, as  amounting  to  the  general  issue.  So,  in  Whitaker  v.  Mami^ 
2  N.  G.  359,  2  Scott,  567,  where  to  assumpsit  upon  a  contract  of  sale 
of  certain  books  to  the  defendant  under  certain  special  conditions  set  out 
in  the  declaration,  the  defendant  pleaded  in  bar,  that  the  books  were 
sold  to  him  upon  the  conditions  set  out  in  the  declaration,  but  subject 
and  according  to  the  usage  and  course  of  dealing  observed  amongst 
booksellers  in  London,  by  which  usage  and  course  of  dealing,  as  stated 
in  the  plea,  a  material  variation  was  made  in  the  terms  of  the  contract 
declared  on,  concluding  with  a  verification ; — the  court  intimated  an 
opinion  that  the  plea  would  have  been  held  bad,  if  specially  demurred 
to,  on  the  ground  that  it  did  not  admit  the  promise,  and  excuse  the  non- 
performance of  it,  but,  in  effect,  denied  that  the  promise  was  ever  made. 
So,  here,  the  plea  does  not  admit  the  promise,  and  excuse  the  non-per- 
formance of  it ;  but,  on  the  contrary,  it  sets  up  a  contract  materiall? 
varying  from  that  alleged  in  the  declaration.  In  Brmd  v.  Dale,  2  M. 
&  W.  775,  in  assumpsit  against  the  defendant  as  a  common  carrier,  to 
recover  the  value  of  goods  delivered  to  him  to  be  taken  care  of  and 
safely  carried  by  him,  as  such  carrier,  in  his  cart,  from  N.  to  B.,  and 
there  safely  delivered  by  him  for  the  plaintiff^  but  which|  through  hi 
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negligence,  were  lost, — the  defendant  pleaded,  that,  when  the  defendant 
received  the  goods,  an  express  condition  and  ^agreement  was     1-41  con 
made  between  him  and  the  plaintiff,  that  the  plaintiff  should  ac-     *- 
«ompan  J  the  cart,  and  watch  and  protect  the  goods  from  being  lost  or 
stolen,  but  that  he  neglected  and  refused  so  to  do,  by  reason  whereof, 
and  not  by  reason  of  any  negligence  of  the  defendant,  the  goods  were 
lost :  and  this  plea  was  held  bad,  on  special  demurrer,  as  amounting  to 
the  general  issue.    And  in  Noih  v.  Breeze^  11  M.  &  W.  852,  it  is  laid 
down,  that,  where  a  plea  qualifies  the  contract  stated  in  the  declaration, 
and  introduces  a  new  stipulation  into  it,  it  is  bad  as  amounting  to  the 
general  issue,  although,  in  truth,  it  only  sets  out  what  was  the  actual 
agreement  between  the  parties.     Smart  t.  Hyde^  8  M.  &  W.  723,  will 
be  relied  upon  in  support  of  this  plea.     There,  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff  would  buy  of  the  defendant  a 
mare  at  a  certain  price,  the  defendant  promised  that  she  was  sound,  and 
averred  as  a  breach  that  she  was  unsound.    The  defendant  pleaded,  that 
the  mare  was  sent  to  a  repository  for  the  sale  of  horses,  to  be  sold  ac- 
cording to  certain  rules,  which  were,  that  "a  warranty  of  soundness 
should  remain  in  force  until  noon  of  the  day  after  the  sale,  when  it  would 
be  complete,  and  the  responsibility  of  the  seller  terminate,  unless  in  the 
mean  time  a  notice  and  certificate  of  unsoundness  were  given ;"  that  the 
sale  took  place  subject  to  the  rules,  and  that  the  same  were  agreed  to 
by  the  parties ;  and  that  such  notice  and  certificate  were  not  given 
within  the  time  limited.     The  Court  of  Exchequer  held  that  the  plea 
was  good,  and  did  not  amount  to  the  general  issue.     [Maule  J. — That 
case  may  be  sustained  upon  the  ground  that  the  plea  admits  the  warranty 
and  breach,  but  shows  that  the  plaintiff  is  not  to  have  his  remedy,  un- 
less he  has  complied  with  the  rules  of  the  establishment.]     Parkb,  B., 
there  says:  «The  plea  admits  the  contract  '''and  the  promise,     r^tcoi 
but  shows  it  to  have  been  made  subject  to  certain  rules  which     ^ 
have  not  been  complied  with.   What  is  the  meaning  of  those  terms  ?    It 
seems  to  me  to  be  this,  that  the  warranty  shall  be  deemed  to  have  been 
complied  with,  unless  a  notice  and  certificate  shall  be  delivered  to  the 
vendor  before  twelve  o'clock  at  noon  of  the  day  next  after  the  day  of 
sale.     That  is  not  a  denial  of  the  warranty,  but  a  mere  condition  an- 
nexed to  it.     No  notice  and  certificate  were  delivered,  and  therefore  the 
contract  is  to  be  considered  as  complied  with.     If  the  matter  relating  to 
the  notice  had  been  by  way  of  proviso  upon  the  warranty,  it  might  per- 
haps have  been  necessary  to  state  it  in  the  declaration ;  but,  upon  that 
point,  I  give  no  opinion.     It  is  enough  to  say,  that  every  word  of  this 
plea  is  consistent  with  the  contract  stated  in  the  declaration.''   [Maule, 
J. — The  court  there  seems  to  have  relied  on  the  fact  of  the  rules  of 
the  repository  not  being  embodied  in  the  contract  declared  on.     Here, 
however,  the  defence  set  up  is  part  of  the  contract.]    It  is  so  alleged  to 
be,  in  terms. 

2f2 
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Couch^  in  support  of  the  plea.  Smart  y.  Ryde  is  a  distinct  anthoiity 
to  show  that  this  plea  is  not  bad  for  the  cause  assigned.  There,  as 
here,  the  agreement  qualifying  the  contract  declared  on,  and  the  con- 
tract itself,  were  alleged  to  have  been  made  simultaneously.  Aldsbt 
80N,  B.,  says :  <<  The  meaning  of  the  plea  is,  that  there  was  a  sort  of 
conventional  warranty  of  soundness,  and  that  the  warranty  was  to  be 
considered  as  complied  with,  unless  a  notice  and  certificate  of  unsound- 
ness were  given  within  a  certain  time,  which  was  not  done.  That  is  not 
a  denial  of  the  contract  as  alleged  in  the  declaration."  [Cresswell,  J. 
I  should  take  the  meaning  of  the  rules  in  that  case  to  be,  that,  in  the 
absence  of  a  notice  and  certificate  of  unsoundness  within  the  time  limited, 
3^-oc-i  it  was  to  be  taken  conclusively  between  the  parties  that  *the 
^  mare  was  sound.  Maulb,  J.  The  decision  proceeds  entirely 
on  the  ground  that  the  rules  were  quite  distinct  from,  and  collateral  to, 
the  contract  declared  on.]  So,  here,  the  defendant  sets  np  a  collateral 
contract,  that,  if  he  delivered  an  abstract  of  title  commencing  from  t 
certain  time,  the  plaintiff  engaged  not  to  call  upon  him  to  perform  the 
contract  alleged  in  the  declaration.  [Maule,  J.  That  is  not  quite  so. 
The  plea  does  not  set  up  a  contract,  that,  if  the  defendant  delivered  an 
abstract  commencing  with  a  particular  lease,  he  should  be  required  to 
do  no  more :  but  it  alleges  it  to  be  part  of  the  contract  declared  on, 
that  the  defendant  should  deliver  the  limited  abstract,  and  no  other. 
Wilde,  C.  J.,  referred  to  Meyer  v.  Uverth,  4  Campb.  22.](a)  In  Parker 
v.  Palmer^  4  B.  &  Aid.  387,  the  declaration  stated  that  the  defendant 
bargained  for  and  bought  of  the  plaintifis  a  quantity  of  East  India  rice, 
according  to  the  conditions  of  sale  of  the  East  India  Company,  to  be 
put  up  at  the  next  East  India  Company's  sale  by  the  proprietors,  if 
required,  at  a  certain  price.  The  proof  was,  that,  besides  these  condi- 
tions, the  rice  was  sold  "per  sample."  And  Abbott,  C.  J.,  said: 
*«  The  words,  <  per  sample,'  introduced  into  this  eontract,  may  be  con- 
sidered to  have  the  same  effect  as  if  the  seller  had,  in  express  terms, 
warranted  that  the  goods  sold  should  answer  the  description  of  a  small 
parcel  exhibited  at  the  time  of  the  sale.  Now,  if  there  had  been  snch 
'  an  express  warranty  in  this  case,  I  should  be  of  opinion  tiiat  the  plain- 
tiff would  not  be  bound  to  set  it  out  in  his  declaration :  for,  he  is  oni? 
^-„^-|  bound  to  set  out  the  contract  for  the  breach  of  which  *be  de- 
^  clares.  The  words  <  per  sample'  are  not  a  description  of  the 
.  commodity  sold,  but  a  mere  collateral  engagement  on  the  part  of  the 
seller,  that  it  shall  be  of  a  particular  quality.  The  breach  of  thai,en- 
gagement  may  furnish  a  matter  of  defence  to  the  defendant;  bat  the 
plaintiff  does  not  rely  on  it,  and  need  not  state  it  in  his  declaration." 
And  in  Sieveking  v.  Button^  8  Man.  Gr.  k  Scott,  831,  where,  to  a  cooM 

(a)  It  was  there  held,  that,  where,  upon  a  sale  of  j^oods,  the  seUer  produces  a  sample,  tnd 
^presents  that  the  bulk  is  of  equal  quality,  if  there  be  a  sale-no^ie,  which  does  not  refrr» 
'  tlie  sample,  this  is  not  a  sale  by  sample;  and,  if  the  goods  turn  out  to  be  of  inferior  quality, 
the  purchaser's  remedy  is,  by  an  action  on  the  case  for  a  deceitful  represenuition. 
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mpon  a  contraet  bj  the  defendant  to  receive  a  certain  quantity  of  wool 
from  the  plaintiffs  at  a  certain  price,  the  defendant  pleaded,  that,  at  the 
time  of  making  the  contract,  the  plaintiffs  produced  a  sample,  and  pro- 
mised the  defendant  that  the  bulk  was  equal  in  quality  and  description 
thereto,  but  that  the  wool  when  tendered  was  found  to  be  of  inferior 
quality,  wherefore  the  defendant  refused  to  accept  it :  it  was  held,  on 
special  demurrer,  that  the  plea  was  not  bad,  as  amounting  to  non  as- 
sumpsit, inasmuch  as  the  contract  therein  set  up,  was  not  necessarily 
incompatible  with  the  contract  declared  on.  [Maulb,  J.  There,  the 
consideration  for  the  contract  was  truly  stated:  the  promise  alleged 
was,  to  receive  from  the  plaintiffs  a  certain  quantity  of  wool,  at  a  given 
price ;  and  the  plea  admits  that  the  defendant  entered  into  a  contract 
for  the  purchase  of  wool,  but  particularises  it.  There  was  nothing  in 
the  plea  that  was  inconsistent  with  the  contract  declared  on.  Here, 
however,  the  defendant,  in  effect,  says  that  he  did  not  undertake  to  de- 
liver an  abstract  of  title.]  He  says,  that,  at  the  same  time  that  he 
made  the  promise  declared  on — [Maule,  J.  And  as  a  part  of  the  con- 
tract]— ^it  was  agreed  that  he  should  do  a  certain  other  thing  qualifying 
the  promise  to  deliver  an  abstract :  like  the  qualification  accompanying 
the  contract  in  Sieveking  v.  Dutton.  As  between  these  parties,  the 
term  <<  contract"  is  to  be  understood  in  a  more  qualified  sense  than 
that  implied  by  law. 

*Peaeoek^  in  reply.  In  Parker  v.  Palmer  and  Sieveking  r^co^ 
v.  IhUton  the  defendants  were  seeking  to  set  up  the  contracts  ^ 
of  the  plaintiffs,  not  to  alter  or  vary  their  own.  Here,  the  plaintiff  is 
charging  the  defendant  with  a  breach  of  his  contract  to  deliver  an  ab- 
stract, which  the  law  interprets  to  be  a  contract  to  deliver  an  abstract 
showing  a  good  marketable  title.  The  plea,  in  effect,  states  that  the 
defendant  never  did  enter  into  the  contract  stated  in  the  declaration,  and 
therefore  clearly  amounts  to  non  assumpsit.  It  is  like  a  plea, — to  an 
action  for  the  breach  of  a  covenant  to  repair, — alleging  that  the  defendant 
covenanted  to  keep  the  premises  in  repair,  damage  by  fire  excepted,  and 
that  the  premises  were  destroyed  by  fire.(a)  Smart  v.  Ryde  is  the  case 
of  one  contract  pleaded  against  another. 

Wilde,  C.  J.  I  am  of  opinion  that  the  plea  b  bad,  as  being*an  argu- 
mentative denial  of  the  contract  alleged  in  the  declaration.  It  is  admit- 
ted, that  the  condition,  that  the  vendor  should  deliver  an  abstract  of 
title  to  the  purchaser,  is  to  be  construed  to  mean  the  delivery  of  an  ab- 
stract showing  a  good  title  to  convey.  Such,  then,  being  the  meaning 
of  the  condition  as  alleged  in  the  declaration,  the  question  is,  whether 
the  plea  is  or  is  not  in  denial  of  the  promise  in  the  declaration,  to  deliver 
an  abstract  in  the  sense  above  mentioned.     The  plea  states  that  it  was 

(a)  If  the  exception  app.eared  upon  oyer,  the  defendant  would  bo  entitled  to  judgment 
upon  demurrer,  or  upon  an  issue  on  the  (lestruction  by  firo,  either  ucvmdum  vendictum  or  non 
abttoMit  vertdkta,  U9  the  finding  miieht  be. 
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part  of  the  contract,  that  the  defendant  should  deliver  an  abstract  of  hit 
title,  commencing  with  a  deed  of  conveyance  dated  the  24th  of  August, 
1843,  only,  but  that  he  should  not  be  required  to  furnish  any  other  tb- 
*^^A1     ^^^^^9  ^^  S^  ^^^  ^^7  *pi'^vious  title; — ^which  is  saying,  in- 

''  effect,  that  he  did  not  engage  to  deliver  an  abstract  showing  s 
good  title,  but  only  to  deliver  an  abstract  commencing  with  the  deed 
referred  to.  If,  therefore,  the  promise  alleged  in  the  declaration  was  s 
promise  to  deliver  an  abstract  showing  a  good  title  to  the  premises,  thst 
alleged  in  the  plea  is  clearly  inconsistent  with  it.  It  does  not,  in  terms, 
deny  the  contract  declared  on,  but  it  sets  up  another  incompatible  con- 
tract. Now,  it  is  a  well-known  rule  of  pleading,  that,  if  the  defendant 
means  to  deny  the  contract  declared  on,  he  must  do  so  in  apt  and  direct 
terms,  and  not  argumentatively  and  circuitously.  If  any  of  the  cases 
cited, — which,  however,  I  do  not  admit, — ^have  miscarried  in  this  respect, 
they  still  are  authorities  for  our  present  decision ;  for,  they  all  recog- 
nise, and  profess  to  act  upon,  the  general  principle.  It  is  not  necessarj, 
in  declaring  upon  a  contract,  to  set  out  all  its  terms ;  it  is  enough  to  set 
out  those  parts  of  the  promise  the  breach  of  which  is  complained  of.  In 
Siveking  v.  Button^  the  declaration  averred  that  the  defendant  contrac- 
ted to  receive  from  the  plaintiffs  a  certain  quantity  of  wool.  That  alle- 
gation would  primd  facte  embrace  any  description  of  article  that  came 
under  the  general  mercantile  name  of  wool.  It  was,  therefore,  compe- 
tent to  the  defendant  to  say —  «  True  it  is  I  bought  a  certain  quantity 
of  wool,  but  it  was  wool  of  a  particular  quality  and  description ;  and,  the 
wool  you  (the  plaintiffs)  tendered  not  being  of  that  quality  and  descrip- 
tion, I  was  justified  in  declining  to  receive  it."  A  plea  to  that  effect 
would  not  falsify  the  allegation.  So,  in  most  of  the  cases  on  this  subject, 
where  the  pleas  have  been  sustained,  the  defences  set  up  have  been  quite 
consistent  with  the  contract  alleged  in  the.  declaration.  Here,  the  plea 
is  a  denial  of  the  contract  declared  on ;  not  in  terms,  but  by  the  state- 
ment of  another  contract  which  is  inconsistent  with  it. 
^^QQ-|         *GoLTMAN,  J.     I  am  of  the  same  opinion.     Here,  a  clear  and 

^  distinct  part  of  the  contract  as  set  out  in  the  declaration,  is,  that 
the  vendor  (the  defendant)  would  deliver  an  abstract  of  title  to  the  pur- 
chaser, (the  plaintiff.)  The  only  meaning  we  can  assign  to  these  words,  is, 
that  the  vendor  contracted  to  deliver  to  the  purchaser  an  abstract  showing 
a  good  title  to  convey.  It  is  necessary  so  to  read  the  declaration,  to  en- 
title the  plaintiff  to  maintain  the  action.  The  plea,  setting  up  a  contract 
to  deliver,  not  an  abstract  showing  a  good  title,  but  only  an  abstract  com- 
mencing with  a  certain  conveyance,  is  a  denial  of  an  essential  part  of 
the  contract  stated  in  the  declaration,  and  falls  within  the  general  role 
against  argumentative  traverses.  Gases  of  nicety  and  difficulty,  as  to 
what  does  or  does  not  amount  to  a  denial  of  the  contract,  sometimes  arise. 
Smart  v.  Byde  is  a  case  of  that  description.  But  it  appears  to  me  that 
the  court  there  arrived  at  a  satisfactory  conclusion.    At  all  events,  the 
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general  principle  is  there  recognised.  The  plea  admitted  both  the  pro- 
mise and  the  breach,  but  set  up  a  collateral  agreement,  whereby  the 
plaintiff's  right  to  maintain  an  action  for  the  breach  of  contract  was  de- 
feated by  the  non-performance,  on  bis  part,  of  a  condition  precedent. 
Without  going  through  the  other  cases  which  have  been  cited,  it  is  enough 
to  say,  that,  in  my  judgment,  the  present  case  is  free  from  difficulty. 

Maule,  J.  I  also  think  the  plaintiff  is  entitled  to  judgment,  the  plea 
being  an  indirect  and  circuitous  denial  of  the  contract  alleged  in  the 
declaration.  The  declaration  alleges  a  contract  to  deliver  an  abstract  of 
the  defendant's  title,  that  is,  an  abstract  showing  a  good  title  to  convey. 
The  contract  set  up  in  the  plea, — ^to  deliver  only  an  abstract  commencing 
with  a  deed  of  the  24th  of  August,  1843, — appears  to  me  to  be  alto- 
gether ^inconsistent  with  the  contract  declared  on.  The  defend-  ^^  . .  ^ 
ant  seeks  to  substitute  one  that  differs  as  to  time,  and  whioh  '- 
also  compels  the  plaintiff  to  accept  a  certain  deed  as  part  of  the  title. 
He  is  setting  up  a  contract  that  could  not  co-exist  with  that  declared  on ; 
it  is,  therefore,  a  mere  inferential  and  argumentative  denial,  which,  ac- 
cording to  the  universally  recognised  principle,  is  not  to  be  allowed. 
Smart  v.  ffyde  is  a  very  peculiar  case.  The  parties  appear  to  have 
agreed  to  be  bound  by  a  certain  law  regulating  sales  at  the  repository ; 
the  Court  of  Exchequer  seem  to  have  relied  on  that  local  law,  on  the  very 
ground  upon  which  we  hold  this  plea  to  be  bad.  That  case  proceeded  on 
the  ground  that  the  plea  did  not,  either  directly  or  indirectly,  traverse 
that  which  was  alleged  in  the  declaration.  The  cases  of  Parker  v.  Pal- 
mer and  Sievehing  v.  Dutton  are  free  from  difficulty.  In  declaring  upon 
a  contract  of  sale,  the  plaintiff  may  state  the  agreement  on  his  part  with 
the  utmost  generality,  so  as  the  terms  used  comprehend  all  the  stipula- 
tions which  form  the  consideration  for  the  defendant's  promise :  but  he 
need  not  state  the  whole  of  the  defendant's  promise ;  it  is  enough  to 
state  so  much  the  breach  of  which  is  complained  of;  but  then  it  must  be 
stated  with  the  utmost  particularity.  It  is  no  variance  to  particularize 
that  which  is  before  stated  generally.  All  that  the  two  last-mentioned 
cases  decide,  therefore,  is,  that,  where  a  plaintiff  declares  on  a  contract 
for  the  sale  of  goods,  it  is  no  denial  of  the  contract  to  plead  that  the 
sale  was  subject  to  such  terms  and  conditions  as  were  agreed  upon.  The 
present  case,  however,  is  that  of  a  plain  and  simple  (though  circuitous) 
denial  of  the  contract  alleged  in  the  declaration. 

Gresswbll,  J.     I  am  entirely  of  the  same  opinion.     Whatever  diffi- 
culty there  may  apparently  be  in  reconciling  some  of  the  cases,  there  is 
no  doubt  as  to  the  ^general  principle.     This  plea  is  clearly  an     r^cc^^ 
argumentative  and  circuitous  denial  of  the  contract  stated  in  the     ^ 
declaration.  Judgment  for  the  plaintiff. 
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POWELL  V.  BRADBURY  and  Another.    JKay  27. 

In  an  action  against  the  proprietors  of  a  newspaper  for  the  breach  of  a  contract  to  emptof 
the  plaintiff  as  sub-editor,  the  defendants  justified  the  dismissal  of  the  plaintiff  on  the 
ground  of  his  having,  from  improper  motives,  lent  himself  to  the  insertion  of  a  garbled  re- 
port of  proceedings  in  a  court  of  jtistice. 

The  court  refused  to  allow  the  plaintiff  to  inspect,  and  take  copies  o£,  the  original  report  and 
of  the  alleged  garbled  statement, — ^he  having  no  recc^nised  legal  interest  therein. 

Assumpsit  by  a  sub-editor  of  a  newspaper  called  The  Daily  News, 
against  the  proprietors,  for  a  breach  of  a  contract  to  employ  him  for  a 
certain  term. 

The  defendants  pleaded,  amongst  others,  a  plea  justifying  the  dismis- 
sal of  the  plaintiff,  on  the  ground  of  his  having,  from  improper  motires, 
lent  himself  to  the  insertion  in  the  newspaper,  of  a  garbled  report  of 
certain  proceedings  in  the  court  of  bankruptcy  at  Bristol. 

HuddlestonBy  for  the  plaintiff,  moved  for  leave  to  inspect  and  take 
copies  of  the  original  short-hand  note,  and  of  the  copy  thereof  alleged  to 
be  garbled,  in  order  that  his  witnesses  might  be  prepared  at  the  trial  to 
rebut  the  charge.  He  referred  to  Barry  v.  Alexander^  1  Tidd's  Prac- 
tice, 9th  edit.  p.  592,  where  the  rule  laid  down  by  Lord  Mansfield  was, 
that,  whenever  the  defendant  would  be  entitled  to  a  discovery,  he  should 
have  it  bere,  without  going  into  equity ;  and  to  Inman  v.  Hodg9on^  1  Y. 
k  J.  28,  (a)  where  it  was  held  that  a  party  interested  in  documents  in  the 
custody  of  his  adversary,  is  entitled  to  their  production. 
i^t-AO-i  *  Wilde,  C.  J.  This  application  is  not  sanctioned  by  any  of 
''^  the  authorities.  To  entitle  a  party  to  call  for  an  inspection,  I 
bave  always  understood  that  he  must  have  a  direct  interest  in  the  docu- 
ment, or  that  his  opponent  must  hold  it  under  some  trust,  express  or  im- 
plied. The  latter  ground  does  not  exist  here ;  and  I  do  not  think  the 
plsvintiff  has  any  such  interest  as  would  warrant  the  court  in  granting  this 
rule.  The  practice  was  well  settled  by  the  case  of  Ratcliffe  v.  Bleoitn/, 
3  Bingh.  148,  10  J.  B.  Moore,  523.  There,  the  plaintiff  and  defendant 
being  about  to  enter  into  partnership  together,  a  draft  of  an  agreement 
was  prepared  by  the  defendant's  attorney,  which,  having  been  perused 
and  approved  of  by  the  plaintiff's  attorney,  was  engrossed,  and  executed 
by  the  defendant,  but  was  not  executed  by  the  plaintiff.  The  plaintiff 
afterwards  brought  an  action  against  the  defendant  for  a  breach  of  the 
agreement  for  the  partnership,  and  applied  for  leave  to  inspect  and  copv 
the  draft  and  deed.  The  court  refused  the  application  as  to  the  deed, 
on  the  ground  that  the  plaintiff,  not  having  executed,  had  no  interest  in 
it;  but  they  allowed  it  as  to  the  draft,  the  plaintiff  having  an  interest  in 
that,  and  the  defendant  holding  it  as  trustee  for  him.  That  case  was 
followed  by  Bowe  v.  Howden^  4  Bingh.  539,  n.,  1  M.  &;  P.  834,  which 
was  an  action  by  the  owners  of  a  ship  against  a  broker  employed  by  them 

(a)  That  was  upon  a  bill  of  diflcoTeiy. 
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to  procure  a  cargo :  and  the  court  refused  to  gi^e  the  plaintiffs  leave  to 
inspect  and  take  a  copy  of  a  letter  received  by  the  defendant  from  a 
correspondent  abroad,  as  far  as  it  related  to  the  plaintiff's  ship,  although 
the  defendant  acted  as  such  broker  at  the  time.  I  think  it  behooves  us 
not  to  extend  the  rule.  A  bill  of  discovery  stands  upon  a  very  different 
footing.  If  this  court,  under  the  idea  of  exercising  an  equitable  jurist- 
diction,  were  to  intefere  in  this  way  in  all  cases  *where  a  bill  of  r^rj^a 
discovery  would  lie,  it  would  be  assuming  one  part  of  the  juris-  *- 
diction,  to  the  exclusion  of  another  which  is  essential  to  the  justice  of 
the  case.  The  present  application,  therefore,  is  neither  warranted  by 
authority  nor  supported  by  principle.  It  will  be  for  the  jury  to  judge 
whether  or  not  the  report  is  garbled,  when  it  is  laid  before  them. 
The  rest  of  the  court  concurring.  Rule  refused.(a) 

(a)  And  see  RundU  v.  Beaumont,  4  Bingh.  537,  1  M  &  P.  39G;  Blogg  v.  Kent,  6  Bingh. 
614,  4  M.  &  P.  433. 


MORTIMER  V.  GELL.    May  28. 

To  a  count  in  aesiimpsit  for  money  paid  to  the  defendanf  a  nflc,  tbe  defendant  pleaded  that 
the  money  was  paid  for  differences  on  time  bargains  in  the  funds,  in  violation  of  the  sta^ 
tute  7  6. 2,  c.  8 : — Held,  that  de  injuria  was  a  good  replication. 

To  a  count  in  assumpsit  for  money  paid  bj  the  plaintiff  for  the  use 
of  the  defendant  at  his  request,  the  defendant  pleaded — that,  before  the 
making  of  the  promise  in  that  count  mentioned,  the  plaintiff  had,  con- 
trary to  the  statute  passed  in  the  parliament  of  our  late  sovereign  Lord 
George  the  Second,  in  the  seventh  year  of  his  reign,  intituled  <«  An  act 
to  prevent  the  infamous  practice  of  stock-jobbing,"(a)  and  after  the  first 
day  of  June,  1734,  to  wit,  on  the  first  day  of  January,  1846,  negotiated 
the  payment  of,  and  had  paid,  for  and  on  account  of  the  defendant,  a 
large  sum  of  money,  to  wit,  the  sum  of  lOOOZ., — ^being  the  sum  of  money 
in  the  said  count  mentioned,  for  certain  differences  by  the  plaintiff,  for 
and  on  the  behalf  of  the  defendant,  ^bargained  for  and  agreed  ^^ ... 
to  be  paid  by  the  defendant,  for  and  on  account  of  certain  un-  ^ 
lawful  wages  and  contracts  touching  and  relating  to  the  public  funds 
and  railways  of  this  kingdom,  in  lieu  and  instead  of  accepting  and  pay- 
ing for  transfers  thereof  to  him  the  defendant  from  the  vendors  thereof; 
and  that  the  said  sum  of  money  so  alkged  to  have  been  paid  by  the 
plaintiff  to  and  for  the  use  of  the  defendant,  as  in  the  count  mei.cioned^ 
was,  and  each  and  every  part  thereof  was,  money  so  alleged  to  have  been 
paid  by  the  plaintiff  for  and  on  account  of  the  defendant,  as  in  the  intro*- 
dnctory  part  of  the  plea  mentioned — verification. 

To  this  plea,  the  plaintiff  replied  de  injurid. 

Special  demurrer,  assigning  for  causes,  that  the  replication  de  injurid 

(fl)7G.2,c.8. 
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is,  by  the  rules  of  pleading,  inadmissible  as  a  traverse  of  the  seyeral 
allegations  contained  in  the  plea,  as  the  several  facts  therein  stated  do 
not  amount  to  matter  of  excuse,  but  are  a  denial  of  the  facts  stated  in 
the  count,  and  show,  that,  in  respect  thereof,  no  cause  of  action  ever 
accrued  to  the  plaintiff,  under  the  circumstances  in  the  plea  stated, — 
and  that  the  replication  is  in  other  respects  uncertain,  informal,  insuf- 
ficient, &ic. 

Joinder  in  demurrer. 

Channellj  Serjt.,  for  the  plaintiff,  prayed  judgment.  He  observed  thai 
the  case  of  Cooper  v.  Garbetty  1  D.  &  L.  969, — where,  to  debt  by  the 
payee  against  the  maker  of  a  promissory  note,  the  defendant  pleaded 
that  he  was  induced  to  make,  and  did  make,  the  note,  by  means  of  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff;  and  de  injurid  was 
held  a  good  replication, — removed  the  only  doubt  that  remained  as  to  the 
applicability  of  the  replication  de  injurid  to  a  plea  of  this  sort.  There, 
^rAfi^  *PoLLOCK,  C.  B.,  in  delivering  the  judgment  of  the  court,  says: 
^  « It  has  been  said  that  this  action  is  between  the  immediate  par- 
ties to  the  suit  [note],  between  whom  an  allegation  of  fraud  is  equi?s- 
lent  to  saying  that  there  was  no  binding  contract ;  for  which  the  obser- 
vations of  my  brother  Parke,  in  the  cases  of  Humphrey  %  v.  O'dmneU^ 
7  M.  &  W.  370,  9  Dowl.  P.  C.  213,  and  Parker  v.  Riley,  8  M.  &  W. 
230,  are  referred  to.  In  the  case,  however,  of  Scott  v.  Chappehwj  4  M. 
k  G.  836,  5  Scott,  N.  R.  148,  2  Dowl.  N.  S.  88,  the  Court  of  Common 
Pleas,  although  they  do  not  expressly  decide  the  point,  do  not  support 
those  dicta:  and  my  brother  Coltman  expresses  an  opinion,  that,  in  all 
cases  where  a  contract  is  admitted  by  a  party,  but  denied  by  matter  of 
law,  the  replication  de  injurid  may  be  pleaded." 

No  counsel  appearing  to  sustain  the  demurrer,  the  court  gave 

Judgment  for  the  plaintiff. 


PARSONS  ty.  GINGELL.    May  2S. 

Horses  and  carriages  standing  at  livery  are  not  exempted  from  distress  for  rent 

Replevin.  The  declaration  stated  that  the  defendant  on  the  18th 
of  July,  1846,  at,  &c.,  in  a  certain  stable  there,  took  the  cattle,  goods, 
and  chattels,  to  wit,  one  brown  mare,  of  the  plaintiff,  of  the  value,  to 
wit,  of  15^.,  and  unjustly  detained  the  same,  kc. 

The  defendant  made  cognisance  as  the  bailiff  of  W.  Martinson,  all^ 
ing  that  one  John  Thnrkettle,  for  a  long  time,  to  wit,  for  the  space 
of  one  year,  and  one  quarter  of  another  year,  next  before,  and  ending 
^U(\l  ^"»  *  certain  day,  *to  wit,  the  22d  of  May,  1846,  and  from 
^  thence  until  and  at  the  said  time  when,  &c.,  held  and  enjoyed 
the  said  stable  in  which,  &c.,  with  the  appurtenances,  as  tenant  thereof 
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to  the  said  W.-  Martinson,  by  virtue  of  a  certain  demise  thereof  to  the 
said  John  Thurkettle  theretofore  made,  at  and  under  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  of  502.,  payable  quarterly,  on  the  22d  of 
May,  &ic.,  in  every  year,  by  even  and  equal  portions  ;  and,  because  the 
sum  of  50Z.  of  the  rent  aforesaid,  for  the  space  of  one  year  of  the  said 
tenancy,  ending  as  aforesaid  on  the  22d  of  May,  1846,  aforesaid,  and 
from  thence  until  and  at  the  said  time  when,  &c.,  was  due  and  in  arrear 
from  the  said  John  Thurkettle  to  the  said  W.  Martinson,  he,  the  de- 
fendant, as  bailiff  of  the  said  W.  Martinson,  well  acknowledged  the  tak- 
ing of  the  said  cattle,  goods,  and  chattels  in  the  said  stable  in  which, 
&c.,  and  justly,  &ic.,  as,  for,  and  in  the  name  of  a  distress  for  the  said 
rent  so  due  and  in  arrear  to  the  said  W.  Martinson  as  aforesaid,  and 
which  still  remained  due  and  unpaid — ^verification,  &c. 

The  plaintiff  pleaded  in  bar — ^that,  before  and  at  the  time  of  the 
making  of  the  distress  in  the  cognisance  mentioned,  the  stable  in  which 
the  cattle,  goods,  and  chattels  in  the  said  declaration  mentioned,  were 
taken,  was  part  and  parcel  of  certain  stables,  whereof  the  said  John 
Thurkettle  was  the  tenant  and  occupier  by  virtue  of  a  certain  demise 
thereof  from  the  said  W.  Martinson,  as  in  the  said  cognisance  men- 
tioned ;  that,  before  and  at  the  time  of  the  making  of  the  distress  in 
the  cognisance  mentioned,  the  said  John  Thurkettle  was  a  common 
public  livery  and  bait  stable-keeper,  and  was  used  and  accustomed,  in 
the  way  of  his  trade  as  such  common  public  livery  and  bait  stable-keeper 
as  aforesaid,  from  time  to  time  to  keep,  and  to  take  in  to  keep  and  feed 
and  clean,  all  other  persons'  horses,  and  also,  from  time  to  time,  to  take 
in  to  stand,  and  to  take  care  of  and  clean,  all  '''other  persons'  r«c4^7 
coaches  and  carriages,  who  were  minded  to  place  the  same  with  *- 
him,  from  time  to  time,  as  such  common  livery  and  bait  stable  keeper  as 
aforesaid,  for  certain  hire  and  reward  to  him  therefore  paid ;  and  the 
trade  and  business  of  such  common  livery  and  bait  stable  keeper  as  afore- 
said, then  exercised  and  carried  on  in  and  upon  the  stable  in  the  said 
cognisance  mentioned :  that  all  the  said  persons  so  placing  and  standing 
their  said  carriages,  coaches,  and  horses  with  the  said  John  Thurkettle 
as  such  common  livery  and  bait  stable-keeper  as  aforesaid,  were  entitled, 
as  of  right,  to  have  and  to  take  away  off  and  from  the  said  premises,  the 
said  carriages,  coaches,  and  horses,  at  any  time  such  persons  might  think 
fit  and  proper  to  have  and  use  the  same :  that  it  was  and  is  customary 
and  necessary,  and  absolutely  requisite  for  the  exercising  and  carrying 
on  of  the  trade  of  a  common  livery  and  bait  stable  keeper  as  aforesaid, 
80  carried  on  by  the  said  John  Thurkettle  in  and  upon  the  stable  in  the 
said  cognisance  mentioned  as  aforesaid,  that  such  common  livery  and 
bait  stable  keeper  should  have  the  custody  of,  and  keep,  take,  and  re- 
ceive, from  time  to  time,  the  said  carriages,  coaches,  and  horses  as  afore- 
said, in  and  upon  the  said  premises  wherein  he  exercised  and  carried  on 
such  trade  of  a  common  livery  and  bait  stable  keeper  as  aforesaid :  that 
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the  8aid  John  Tharkettle,  daring  such  hk  occupation  of  the  premises  as 
aforesaid,  used  and  followed  the  said  trade  and  business  of  a  common 
livery  and  bait  stable  keeper  as  aforesaid,  and  used  the  said  premises  in 
his  said  trade  and  business  as  such  common  livery  and  bait  stable  keeper 
as  aforesaid ;  that  thereupon  the  plaintiff,  shortly  before  the  taking  of 
the  cattle,  goods,  and  chattels  in  the  declaration  mentioned,  to  wit,  on 
the  15th  of  July,  1846,  sent  and  delivered,  and  the  said  John  Thurkettle 
took,  had,  and  received  from  the  plaintiff,  in  the  way  of  his,  the  said 
^^.^-|     John  ^Thurkettle's,  said  trade  and  business  as  aforesaid,  the 

-^  cattle,  goods,  and  chattels  in  the  said  declaration  mentioned,  in 
and  upon  the  said  stable,  and  the  same  remained  and  continued  thereon, 
to  be  managed  and  dealt  with  by  the  said  Thurkettle  in  the  way  of  his, 
the  said  John  Thurkettle's  trade  and  business  as  aforesaid,  and  not  other- 
wise, or  for  any  other  purpose  whatever,  from  thence  and  until  the 
making  and  levying  of  the  distress  in  the  said  cognisance  mentioned ; 
of  all  which  said  premises  the  said  W.  Martinson  had  notice :  and  that, 
whilst  the  said  cattle,  goods,  and  chattels  were  in  and  upon  the  said 
stable,  for  the  purposes  and  for  the  causes  aforesaid,  in  the  way  of  his, 
the  said  John  Thurkettle's,  trade  and  business  as  aforesaid,  the  defend- 
ant, to  wit,  at  the  said  time  when,  &c.,  of  his  own  wrong,  seized  and 
took  away  the  said  cattle,  goods,  and  chattels,  as  a  distress  for  rent  due 
to  the  said  W.  Martinson  from  the  said  John  Thurkettle,  and  afterwards 
unjustly  detained  the  said  cattle,  goods,  and  chattels,  against  sureties 
and  pledges,  until,  &c.,  in  manner  and  form  as  the  plaintiff  had  above 
thereof  complained  against  him — ^verification,  and  prayer  of  judgment 
Special  demurrer,  assigning  for  causes,  amongst  others,  that,  although, 
the  plea  was  founded  upon  a  supposed  exemption  from  distress  for  rent 
in  arrear,  of  the  goods  and  chattels  in  the  declaration  and  cognisance 
mentioned,  yet  it  set  forth  or  showed  no  sufficient  ground  of  exemption 
whatever,  there  being  no  such  exemption  in  favour  of  livery  and  bait 
stable  keepers  known  to,  or  recognised  by,  law ;  and  that  the  plea  was 
further  defective  in  this,  that  there  was  nothing  in  the  pleadings  any 
where  distinctly  or  clearly  to  show  that  the  goods  and  chattels  distrained 
upon  were,  in  whole  or  in  part,  goods  and  chattels  which,  admitting  the 
exemption  to  exist,  could  possibly  fail  within  it,  inasmuch  as  there  was 
^-^q-j     no  where  in  the  plea  any  positive  *description  of  the.  nature, 

-'  quality,  or  kind  of  the  said  goods  and  chattels,  the  same  being 
laid  under  a  videlicet^  and  therefore  might  have  been  horses  or  carriages, 
or  any  thing  else  different  therefrom,  and  that,  if  the  plaintiff  meant  to 
rely  upon  the  fact  that  the  said  cattle,  goods,  and  chattels  were  horses 
and  carriages,  which,  at  the  said  time  when,  &c.,  had  been  delivered  to, 
and  were  then  in  and  upon  the  stables  of,  the  said  John  Thurkettle,  as 
a  livery  and  bait  stable  keeper,  to  be  dealt  with  by  him  in  the  way  of 
his  trade,  it  should  have  been  more  positively  and  distinctly  averred  in 
the  plea,  that  the  said  cattle,  goods,  and  chattels  were  carriages  and 
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horses,  or  a  carriage  and  horse,  or  a  horse,  falling  within  sach  supposed 
exemption. 

Joinder  in  demiurrer. 

Channel^  Serjt.,  (with  whom  was  BramtoeU^)  in  support  of  the  de- 
murrer. The  question  is,  whether,  under  thd  circumstances  stated  in 
the  plea  in  bar,  the  horse  of  the  plaintiff  was  exempt  from  distress  hj 
the  landlord  for  rent  in  arrear.  The  special  allegations  introduced  into 
the  plea,  as  to  the  tenant  being  a  <<  common  and  public"  livery  and  bait 
stable  keeper,  and  as  to  the  mode  of  conducting  the  business,  in  no  de- 
gree affect  the  question:  a  livery-stable  keeper  is  not  subject  to  the 
liabilities,  or  entitled  to  the  privileges,  of  an  innkeeper  or  of  a  common 
carrier.  Unless  there  be  a  distinction  between  the  case  of  a  horse  stand- 
ing at  livery,  and  that  of  a  carriage,  the  point  is  decided  by  Francis  v. 
WyaU,  3  Burr.  1498,  1  Sir  W.  Blac.  483,  where  it  was  held,  that  a 
carriage  standing  at  livery,  is  distrainable  for  rent  by  the  lessor  of  the 
premises.  Lord  Ksnyon,  observing  upon  that  case  in  Gorton  v.  Falk* 
neTy  4  T.  R.  567,  says:  "The  question  was,  *  whether  a  livery-  r»ccA 
stable  keeper  had  the  same  privilege  as  a  common  inn,  so  as  to  ^ 
protect  a  carriage  standing  at  livery :  the  court  thought  that  the  same 
reason  did  not  exist  in  both  cases,  and  therefore  that  the  privilege  of  the 
common  inn  should  not  be  extended  to  a  livery-stable."  The  general 
right  of  the  landlord  to  distrain  for  rent,  is  subject  to  certain  exceptions. 
Lord  Coke,  speaking  of  what  may  be  taken,  and  what  not,  says :  (a) 
«« 1.  It  must  be  of  a  thing  whereof  a  valuable  property  is  in  somebody ; 
and  therefore  dogs,  bucks,  does,  conies,  and  the  like,  that  areferce  naturcBj 
cannot  be  distrained.  2.  Although  it  be  of  valuable  property,  as  a  horse, 
&c.,  yet,  when  a  man  or  woman  is  riding  on  him,  or  an  axe  in  a  man's 
hand  cutting  of  wood,  and  the  like,  they  are  for  that  time  privileged,  and 
cannot  be  distrained.  3.  Valuable  things  shall  not  be  distrained  for 
rent,  for  benefit  and  maintenance  of  trades,  which  by  consequent  are 
for  the  common  wealth,  and  are  there  by  authority  of  law ;  as,  a  horse 
in  a  smith's  shop  shall  not  be  distrained  for  rent  issuing  out  of  the  shop, 
nor  the  horse,  &c.,  in  the  hostry,(i)  nor  the  materials  in  the  weaver's 
shop  for  making  of  cloth,  nor  cloth  or  garments  in  a  tailor's  shop,  nor 
sacks  of  com  or  meal  in  a  mill,  nor  in  a  market,  nor  any  thing  distrained 
for  damage  fesanty  for  it  is  in  custody  of  the  law,  and  the  like,"  &c.  &c. 
These,  and  other  exceptions  from  distress,  are  noticed  in  Simpson  v. 
Hartoppy  Willes,  512,  where  Willes,  C.  J.,  says :  «  Things  sent  or  de- 
livered to  a  person  exercising  a  trade,  to  be  carried,  wrought,  or  manu- 
factured  in  the  way  of  his  trade,  as  a  horse  in  a  smith's  shop,((7)  materials 
sent  to  a  weaver,  or  cloth  to  a  tailor  to  be  made  up,  are  privi-  r*-ci 
leged,  for  the  sake  of  trade  and  ^commerce,  which  could  not  be     ^ 

'o)  Co.  Lilt  47  a. 

6)  Baited  in  an  inn  or  hostery,Bra  Abr.  tit  DiMtms^  pi.  57,  citing  (a  dictum  of  Brian,  C.  T 
in)   H.  22  E.  4,  lo.  22,  pt  aO;  and  see  Majm.  £dw.  2,  pp.  556,  557. 
(r)  WiUea,  512. 
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carried  on  if  such  things,  nnder  these  circumstances,  could  be  distrained 
for  rent  due  from  the  person  in  whose  custody  they  are :"  and  in  Ghuboum 
V.  ffurstj  1  Salk.  249,  it  was  agreed  per  cur,  "  that  goods  delivered  to  any 
person  exercising  a  public  trade  or  employment,  to  be  carried,  wrought, 
or  managed  in  the  way  of  his  trade  or  employ,  are  for  that  time  under 
a  legal  protection,  and  privileged  from  distress  for  rent."  Aldersox. 
B.,  in  Muspratt  v.  Gregory,  1  M.  A;  W.  646,  Tyrwh.  k  Gr.  1086,  2  Gale 
Exch.  158,  referring  to  the  case  in  Willes,  says: (a)  <<In  Simpson  v. 
ffartoppy  the  word  <  managed'  appears  to  be  used  as  synonymous  with 
<  manufactured.'  But  that  is  too  limited  a  sense  of  the  expression ;  for. 
the  courts  have  held  that  goods  sent  to  a  factor  by  a  merchant  are  pri- 
vileged from  distress,  under  this  head.  I  think,  therefore,  that  it  extends 
both  to  the  working  up  of  goods  from  their  unwrought  state  into  a  new 
form,  as  a  manufacturer,  and  also  to  the  dealing  with  the  goods  as  arti- 
cles of  trade,  in  their  original  or  their  wrought  state  as  articles  of  com- 
merce, as  a  factor.  And  the  true  principle  seems  to  be,  that,  where,  in 
order  to  the  exercising  such  a  public  trade  at  the  place  in  question,  it  is 
necessary  that  the  goods  should  be  delivered  into  the  custody  of  the 
person  carrying  it  on  there,  the  law,  in  consideration  of  the  benefit  which 
the  commonwealth  derives  from  the  carrying  on  of  the  trade,  protectji 
from  distress  the  goods  so  delivered."  Here,  the  horse  in  question  was 
not  <<  managed"  in  the  sense  used  in  this  definition.  A  livery-stable 
keeper  has  not,  by  law,  a  lien  for  the  keep  of  horses  left  with  him,(ft)  as 
an  innkeeper  has.((?)    And  in  Adams  v.  GranCj  1  C.  k  M.  880,  where 

*^^91  ^^  ^^  ^^^^  ^^^^  goods  sent  to  an  auctioneer  to  be  sold  on  *pre- 
-'  mises  occupied  by  him,  are  privileged  from  distress  for  rent,  the 
exemption  is  put  solely  on  the  ground  of  the  interest  of  the  public  and 
the  convenience  of  trade, — arguments  which  have  no  application  to  this 
case. 

Pickering,  contrd..  (e!)  The  horse  in  question  falls  within  the  second 
class  of  exemptions  mentioned  by  Willes,  C.  J.,  in  Simpson  v.  ffar- 
ioppj  viz.,  <<  Things  delivered  to  a  person  exercising  a  public  trade,  to 
be  carried,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or 
employ."  Francis  v.  Wgatt  is  distinguishable :  nothing  is  there  said 
as  to  the  duties  of  the  livery-stable  keeper;  and  it  may  be  observed 
that  no  formal  judgment  is  to  be  found  on  the  roll.     [Maule,  J.     I  do 


(a)  S.  C,  in  error,  3  M.  &  W.  677. 

(b)  See  WaUaee  y.  Woodgate,  R.  &  M.  193. 

fc)  See  Yorke  v.  Grenaugh^  2  Ld.  Ra3rm.  86. 
d)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were— <*  That  the  pira 
does  Bufliciently  confess  the  demise  laid  in  the  cognisance,  and  that  the  words  *  a  certain 
demise  as  in  the  said  cognisance  mentioned.'  are  sufficient  to  indicate  the  identity  of  the  de- 
mise in  the  plea  with  that  alleged  in  the  cognisance ;  that  the  plea  in  bar  is  good  both  in 
form  and  in  substance ;  that  a  horse  standing  at  a  livery-stable  keeper's,  at  livery,  is  exempt 
from  distress ;  that  the  goods  and  chattels  mentioned  in  the  plea  in  bar  are  exempt  fhn 
distress ;  that  the  plea  shows  a  sufficient  ground  of  exemption  in  favour  of  &e  said  goodf 
and  chattels ;  and  that  the  plea  in  bar  sufficiently  alleges  that  the  goods  and  chattels  diS" 
tramed  upon  were  within  the  exemption  at  the  time  of  the  distreaa." 
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not  exactly  see  vrhj  the  obligation  to  receive^  should  affect  the  right.((i) 
I  could  very  well  understand  it,  if  the  party  depositing  the  goods  were 
under  any  obligation  or  necessity  to  do  so.]  In  Brown  v.  Shevil^  4  N. 
\  M.  277,  2  Ad.  k  E.  138,  speaking  of  the  case  of  Francis  v,  Wyattj 
4  N.  &  M.  283,  Patteson,  J.,  says :  <«  That  was  the  case  of  a  chariot 
in  the  hands  of  a  livery-stable  keeper,  which  was  held  not  to  be  pro* 
tected.  But  it  is  to  be  observed,  that,  in  the  report  of  it  in  3  Burrow, 
there  is  no  judgment  given  by  the  court  in  form  ;  and,  from  that  which 
does  appear,  it  would  ^rather  '^em  that  the  plaintiff  gave  up 
the  point.  Besides,  there  is  this  difference  between  the  cases, 
that  a  chariot  in  the  hands  of  a  livery-stable  keeper  is  there  in  his 
eu9tody  merely ;  whereas,  here,  there  was  something  to  he  done  by  the 
person  to  whom  the  beast  (i)  was  sent,  in  the  way  of  his  trade."  In 
Gorton  v.  Falhner^  Lord  Kenton  assumes  the  decision  in  Francis  v. 
Wyatt  to  have  proceeded  upon  the  ground  that  the  privilege  accorded 
by  law  to  an  innkeeper,  did  not  extend  to  a  livery-stable  keeper.  And 
Bayley,  B.,  in  Adams  v.  Orane^  states  it  to  be  one  ground  of  that  de- 
cision, that  <<  the  carriage  was  staying  there  for  a  permanency ^  and  so 
occupying  the  premises  for  which  the  rent  was  payable."  Here,  the 
plea  in  bar  alleges  that  Thurkettle  carried  on,  upon  the  premises,  the 
trade  of  a  common  puhlie  livery  and  bait  stable  keeper ;  that  it  was  ne- 
cessary for  the  exercising  and  carrying  on  of  such  trade,  that  he  should 
have  the  custody  of  carriages  and  horses  there ;  and  that  the  horse  in 
question  was  delivered  to,  and  received  by  Thurkettle  in  the  way  of  his 
said  trade,  and  remained  and  continued  on  the  premises,  to  be  managed 
and  dealt  with  by  him  in  the  way  of  his  said  trade,  and  not  otherwise. 
[SIaulb,  J.  The  horse  was  sent  to  remain,  and  to  be  groomed  and  fed^ 
as  incidental  to  his  remaining.  It  is  not  like  the  case  of  goods  sent  to 
a  tradesman  or  artificer,  to  have  something  done  upon  them.]  In  Mus- 
pratt  y.  Gregory,  Parke,  B.,  says :  «  Upon  consideration  of  these  au- 
thorities, it  is  clear  that  the  principle  of  the  exemption,  is,  the  publio 
good :  that  is,  that  all  men  may  freely,  and  without  interruption  or 
danger  of  the  loss  of  their  goods,  deal  with  those  who  carry  on  trades 
or  businesses  for  the  benefit  of  all  indiscriminately,  or  buy  or  sell  in 
fairs  or  markets^  and  '^'thus  supply  themselves  with  the  com-  r^iceA 
modities  of  life.  Such  being  the  principle,  it  appears  to  me,  *- 
that,  in  order  to  give  it  full  effect,  we  ought  to  hold  that  not  merely 
chattels  are  privileged  from  distress,  which  are  placed  on  the  lands 
chargeable  with  it,  in  order  to  have  something  done  with  them  by  the 
person  there  carrying  on  his  trade,  but  that  all  are  exempt,  which  are 
necessarily  placed  there,  and  whilst  they  are  there,  in  order  to  enabU 
their  oioner  to  enjoy  the  full  benefit  of  the  trade  or  business^  as  it  is  there 

(a)  Yide  H.  22  R  4,  fa  22,  pi.  IS. 

(6)  Broum  ▼.  Sheml  was  the  case  of  a  bullock  sent  to  a  butcher  to  be  slaughtered ;  and  it 

a  held  that  it  oould  not  be  distrained  lor  rent 
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carried  an.  It  is  not,  I  think,  because  the  chattels  are  to  be  worlui 
upon  the  lands  so  chargeable,  (though  that  is  the  most  familiar  case,) 
but  because  they  are  necessarily  placed  on  those  lands,  that  the  pri- 
vilege is  allowed  by  the  law;  and  if  goods  are  necessarily  placed 
there,  in  order  to  enjoy  the  benefit  of  the  trade,  it  is  immaterial  what 
is  to  be  done  with  them."  And,  referring  to  the  proposition  adopted 
by  WiLLES,  C.  J.,  in  Simpson  v.  Hartopp,  that  those  goods  are  privi- 
leged which  are  delivered  to  any  person  exercising  a  pvblie  trade  or 
employment,  to  be  carried,  wrought,  worked  up,  or  managed  in  the  way 
of  his  trade  or  employ — which,  the  learned  baron  holds  to  be  too  nar- 
row ;  he  adds :  «<  I  may  also  observe,  with  reference  to  one  part  of  this 
proposition,  that  there  appears  to  be  no  dispute  but  that  the  word 
^  public'  is  to  be  understood  to  refer  to  every  trade  or  employ  carried 
on  generally  for  the  benefit  of  all  persons  who  choose  to  avail  themselves 
of  it,  as  distinguished  from  a  special  employment  by  one  or  particular 
individuals :  although  it  be  not  <  public'  in  the  sense  that  all  the  king's 
subjects  have  a  right  to  insist  on  the  trader  accepting  their  goods,  and 
that  an  indictment  or  action  would  lie  if  he  did  not — ^a  predicament 
which  is  peculiar,  at  this  day,  to  an  innkeeper,  or  perhaps  a  carrier 
also ;  though  Lord  Holt,  in  12  Mod.  484,  (a)  considered  it  to  belong  to 
all  other  trades  which  a  man  professed,  to  carry  on  for  all  persosa 
^^.-^  ^indiscriminately." (6)  And  Lord  Abinoer  says:  "By  the 
-*  general  rule  of  law,  all  goods  found  upon  the  premises  of  a  ten- 
ant who  is  indebted  to  his  landlord  for  rent,  are  liable  primd  fcLciz  to 
distress.  That  is  the  general  rule.  The  courts  of  justice  have  en- 
grafted {e)  upon  that  rule  certain  exceptions ;  and  by  those  exceptions, 
which  are  clearly  established,  we  are  bound.  *  *  *  ^  third  excep- 
tion,— within  which  it  has  been  attempted  to  bring  this  case, — is,  where 
the  trade  is  of  such  a  nature  as  that  the  goods  which  are  employed  upon 

(a)  Lane  v.  Sir  Robert  Cotton,  12  Mod.  472. 

(Jbi)  For  which  jiosition  Lord  Holt  cites  Keilwey,  50.  But  that  case  is  simply  this:  *^Kd^ 
that  it  was  agreed  by  all  the  court,  that,  where  a  smith  refuses  (^deme)  to  shoe  my  bor^,  ex 
a  hosteler  refuses  me  to  have  lo<}ging  (herberge)  in  his  hosiery,  I  shall  have  action  on  lUe 
case,  notwithstanding  that  no  act  is  done ;  for,  this  sounds  not  in  cOTenant  But,  when  a 
carpenter  makes  a  bargain  to  make  me  a  house,  and  does  notliing,  no  action  on  the  cas^ 
because  that  sounds  in  covenant.  But,  if  he  misinakes  the  house,  then  action  on  the  cb^ 
well  lies."  The  reporter  adds :  "  Note,  that,  in  this  case,  a  man  shall  not  have  an  actkn 
against  the  hosteler,  but  shall  make  complaint  to  the  ruler,  by  5  £.  4,  fa  2.  Contra  14  U.  7, 
fo.  22."  In  the  first  of  these  references,.?.  5  E.  4,  fo.  2,  pi.  20,  we  find — "Also  it  was  saiJ 
by  all  the  justices,  that,  if  a  common  hosteler  will  not  lodge  me,  I  shall  not  have  acticn 
against  him,  but  shall  complain  to  the  ruler  of  the  vill,  and  he  shall  have  direction  thereot' 
This  reappears  without  comment  in  Bro.  Abr.  tit.  Accion  tur  le  case,  pi.  02.  T'le  secoud  re- 
ference is  to  nn  argument  of  Higham,  K.  S.,  in  a  case  of  quare  impedit — The  King  r.  The 
Bishop  of  Chetter  and  Another,  ?.  14  H.  7,  fo.  21,  pi.  4, — where  the  Serjeant  says,  {Jo.  22,)  with 
reference  to  the  duty  of  the  ordinary  to  examine  the  presentee,  <«  So,  if  I  come  to  an  hosteler, 
and  pray  him  to  be  lodged  (Aer6«rg«)  with  him,  and  he  says  that  at  that  time  he  will  nrM. 
but,  if  I  come  at  another  time,  he  will  willingly,  I  shall  have  an  action  upon  my  case;  be- 
cause it  was  his  duty  to  lodge  me,  and  by  law  he  was  bound  to  do  it    So,  of  the  biJhop,"&c 

(c)  The  courts  appear  to  have  recognised  certain  exceptions,  by  which  they  consideivd  the 
rule  to  have  been  originally  limited ,  but  they  would  have  had  no  power  to  engntft  any  i 
exception  upon  a  general  rule  already  established. 
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the  premises,  are  wrought  or  manafactored,  or  that  something  is  done 
with  them,  there.  Now^  looking  at  every  one  of  the  cases  in  which  that 
^exception  has  been  acknowledged  or  established,  it  will  he  r«f-r^ 
found  that  the  trade  itself  consists  in  dealing  with  other  men's  *- 
goods.  Take  the  familiar  example  of  the  blacksmith's  shop :  the  land* 
lord  there  does  not  let  to  the  blacksmith  his  shop  that  he  may  shoe  his 
own  horses  only,  but  takes  a  rent  from  the  man  for  exercising  a  trade 
which  consists  in  shoeing  other  people's  horses.  If  the  landlord  were 
allowed  to  distrain  the  horses  sent  to  be  shod  in  that  shop,  he  would  be 
in  fact  destroying  the  trade  for  which  he  was  receiving  rent.  So,  in 
the  case  of  a  tailor :  formerly,  the  practice  was,  not  for  tailors  to  furn- 
ish their  customers  with  the  goods  themselves,  but  to  receive  the  cloth 
and  work  it  up  into  garments :  therefore,  a  tailor  was  supposed  to  come 
within  that  rule ;  for,  his  trade  was  understood  to  consist  in  working  up 
other  men's  materials.  So,  of  the  wharfinger,  (a)  whose  trade  consists 
in  receiving  and  accepting  as  a  deposit  other  men's  goods,  and  not  his 
own.  So  of  a  factor,  (b)  who  has  no  goods  of  his  own  to  carry  on  his 
trade,  and  whose  trade  therefore  consists  entirely  in  dealing  with  other 
men's  goods."  All  that  reasoning,  and  many  of  the  instances  there  put, 
apply  with  equal  force  to  the  present  case.  In  Findon  v.  McLaren, 
6  Q.  B.  891,  a  carriage  in  the  hands  of  a  coachmaker  and  commission- 
agent,  for  the  purpose  of  sale,  and  in  Gf-ibson  v.  /re«<m,  8  Q.  B.  89, 
materials  in  the  house  of  a  manufacturer,  for  the  purpose  of  his  trade,(c) 
were  held  not  distrainable. 

ChanneU,  Serjt.,  in  reply.  All  the  cases  relied  on  by  the  other  side, 
are  cases  of  goods  deposited  for  sale,  or  *for  the  purpose  of  r^cp^ff 
being  returned  in  an  altered  shape.  Brewers'  casks  sent  to  a  ^ 
public-house  with  beer,  and  left  there  until  the  beer  is  consumed,  are 
liable  to  be  distrained  for  the  rent  of  the  house :  Jotde  v.  Jackson^  7  M. 
k  W.  450.  Lord  Abingbr  there  says :  « It  is  too  late  at  this  day  to 
enter  into  the  principles  of  the  law  as  to  the  landlord's  power  to  distrain, 
where  the  case  does  not  fall  within  any  of  the  decisions  on  the  subject ; 
it  having  been  determined  by  the  majority  of  this  court,  and  afterwards 
by  a  court  of  error,  {d)  that  the  principle  of  those  decisions  ought  not  to 
be  extended.  If  a  cooper  had  had  the  casks  in  his  possession,  for  the 
purpose  of  repairing  them,  in  the  way  of  his  trade,  they  would  have 
been  exempted  from  distress.  *****  But,  here,  nothing  is 
to  be  done  to  the  casks,  which  are  merely  left  with  the  publican  till 
they  are  empty.  That  is  very  different  from  the  case  of  an  article  lefb 
for  repair." 

(a)  And  see  Thompmm  v.  MoMhittr,  1  Bingh.  283,  8  J.  B.  Moore,  260. 

(6)  And  flee  Oilman  ▼.  EUon,  3  Brod.  &  E  75,  6  J.  &  Moore,  243;  Matthias  ▼.  Munard, 
2  C.  &  P.  353. 

(r)  And  see  JUad  v.  Byrky,  Cro.  Eliz.  549,  596 ;  Co.  Litt  47  a,  note  295. 

{d)See  Mutpratt  v.  Ongory,  1  M.  &  W.  633;  lyrwh.  &  6r.  1086;  2  Gale,  Eich  156; 
£.  C.  in  em»,  3  M.  &  W.  677. 
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W1I4DE,  0.  J.  I  am  unabk  1(0  distiBgaish  this  eaee  frem  die  principle 
in  which  FranciM.  v.  WyicUt  was  decided ;  and  I  am  not  aware  that  that 
case  has  been  in  any  degree  impngned  :  on  the  contrary,  I  find  it  cited 
as  an  authority  in  the  most  modern  treatises  on  this  snbject.  The  plea 
in  bar  there  stated  that  the  coach-house  in  which,  kc,  waa  parcel  of  cer- 
tain common  coach-houaes  and  stablea  occupied  by  the  tenant  in  his  busi- 
ness of  a  common  and  public  livery-stable  keeper,  and  that  the  plaintiff's 
carriage  was  standing  at  livery  there  when  distrained  by  the  defendant. 
It  is  in  no  other  respect  different  from  the  plea  in  bar  here,  except  that 
this  plea  goes  on  to  describe  what  the  business  of  a  common  and  public 
livery-stable  keeper  is.  The  two  pleas  are,  I  apprehend,  the  same  in 
^.  .^^  effect.  The  court,  in  that  case,'*' — after  two  very  elaborate  and 
-*  learned  arguments,  and  after  grave  consideration,  and  a  strong 
intimation  that  their  decision  might  operate  inconveniently  upon  a  very 
large  class  of  persons, — f^lt  bound  to  hold  the  carriage  not  to  be  exempt 
from  the  landlord's  claim.  The  party  claiming  exemption  is  bound 
clearly  to  show  that  he  is  within  one  of  the  acknowledged  exceptions  to 
the  general  rule.  The  plea  states  that  the  horse  in  question  was  sent 
and  delivered  to,  and  received  by,  Thurkettle  in  the  way  of  his  trade 
and  business  as  aforesaid,  in  and  upon  the  said  stable,  and  the  $am$ 
remained  and  continued  thereon^  to  be  managed  and  dealt  with  by  Thur- 
kettle in  the  way  of  his  trade  and  business  as  aforesaid,  and  not  other- 
wise. The  question  in  all  these  cases  is,  whether  the  goods  are  placed 
in  the  hands  of  the  tenant  merely  with  the  intent  that  they  shall  remain 
upon  the  premises,  or  with  a  view  of  having  labour  or  skill  bestowed 
upon  them ; — which  is  the  principal  object,  and  which  incidental  ?  If 
the  goods  are  sent  to  the  premises  for  the  purpose  of  being  dealt  with 
in  the  way  of  the  party's  trade,  and  are  to  remain  upon  the  premises 
until  that  purpose  is  answered,  and  no  longer,  the  case  falls  within  one 
class :  but,  if  they  are  sent  for  the  purpose  of  remaining  there  merely  at 
the  will  of  the  owner,  there  being  no  work  to  be  done  upon  them,  it  falls 
within  a  totally  distinct  consideration.  The  case  of  a  horse  sent  to  s 
livery-stable  merely  to  be  cleaned  and  fed,  is  very  different  from  one 
where  he  is  sent  to  rem^n  during  the  owner's  pleasure,  the  feeding  and 
grooming  being  only  incident  to  the  principal  object.  Considering  this 
as  the  case  of  a  horse  that  is  sent  to  remain  upon  the  premises,  and  that 
all  the  livery-stable  keeper  has  to  do,  is  to  bestow  upon  it  such  feed  and 
management  as  are  requisite  to  the  health  and  comfort  of  the  animal 
while  there, — ^under  which  class  does  it  range  itself?  The  general  prin- 
ciple of  law  undoubtedly  is,  that  all  goods  found  upon  the  premises  are 
^..Q-,  liable  to  be  distrained  for  *rent.  Upon  that  general  rule,  ttro 
^  exceptions  only  are  engrafted.  The  first  is,  where  the  article  is 
sent  for  the  sole  purpose  of  having  the  labour  or  skill  of  the  artisan  per 
formed  upon  it,  and  is  to  be  returned  to  the  owner  as  soon  as  that  pnr 
pose  has  been  accomplished.     Such  is  the  case  of  the  horse  sent  to  the 
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farrier  to  be  shod :  the  horse  is  necessarily  taken  there  for  the  purpose, 
and  neoessarilj  remains  there  while  it  is  being  performed.  Such  like- 
wise 18  the  case  of  the  tailor,  who,  it  seems,  formerly  received  the  mate- 
rials from  the  employer,  to  be  fashioned  into  garments.  The  cloth,  or 
other  material,  was  sent  to  the  shop  for  the  mere  purpose  of  having 
work  done  upon  it,  and  was  to  be  returned  in  an  altered  shape.  These 
remarks  embrace  a  very  considerable  range  of  cases,  in  which  goods  are 
received  for  the  purpose  of  having  something  done  to  them,  not  for  the 
purpose  of  occupying  the  premises.  The  second  exception  is,  where 
goods  are  sent  to  the  party^s  premises  in  the  way  of  his  trade,  for  the 
purpose  of  sale.  It  appears  to  me  that  all  the  cases  cited  that  profess 
to  range  themselves  under  this  head,  strictly  do  so.  Upon  what  precise 
ground  the  privilege  of  goods  at  a  wharfinger's  rests,  does  not  very  dis- 
tinctly appear.  I  incline  to  think  it  arose  from  the  circumstance  of 
there  having  in  former  times  existed  only  certain  wharfs,  at  which  all 
persons  were  obliged  to  land  their  goods,  and  at  which  it  does  not  appear 
that  goods  were  landed  for  any  other  purpose  than  that  of  sale.  Thomp- 
$on  V.  Mashiter  was  the  case  of  goods  consigned  by  the  owner  to  a  fac- 
tor for  sale,  and  deposited  by  the  latter  in  a  warehouse  belonging  to, 
and  part  of,  a  public  wharf,  at  a  weekly  rent,  until  such  sale  could  be 
effected ;  and  they  were  held  not  liable  to  be  distrained. 

If  I  am  correct  in  saying  that  these  two  classes  embrace  all  the  cases 
of  exemption,  to  which  of  them  does  the  present  case  attach  itself! 
Was  the  mare  sent  to  Thurkettle's  stables  for  the  mere  purpose  of  being 
fed  *and  groomed,  or  was  she  sent  there  for  the  purpose  of  being  rn^cod 
kept  on,  and  occupying,  the  premises  ?  It  appears  to  me  that  ^ 
all  beyond  the  occupation  of  the  premises  by  the  mare,  was  merely  inci- 
dental to  her  remaining  there.  If  we  were  to  hold  this  case  to  be  dis- 
tinguishable from  that  of  Francis  v.  Wi/attj  it  could  only  be  so  upon 
the  ground  that  the  mare  was  to  be  fed,  cleaned,  and  managed  while 
there.  But  that,  I  apprehend,  for  the  reasons  before  stated,  affords  no 
ground  of  difference.  Com  sent  to  a  factor  for  sale,  and  deposited  by 
him  in  the  warehouse  of  a  granary-keeper,  he  not  having  any  warehouse 
of  his  own,  is,  it  seems,  under  the  same  protection  against  a  distress  for 
rent,  as  if  it  were  deposited  in  a  warehouse  belonging  to  the  factor  him- 
self: Matthias  v.  Mesnard,  But  corn  sent  by  the  owner  to  a  granary- 
keeper,  to  be  kept  for  Atm,  would  not,  I  apprehend,  be  within  the  ex- 
emption :  the  circumstance  of  its  being  turned  and  dressed  whilst  in  the 
granary,  to  prevent  its  heating,  would  not  bring  it  within  the  class  oi 
excepted  cases.  It  is  extremely  important  that  the  rule  upon  this  sub- 
ject should  be  laid  down  broadly  and  distinctly.  It  appears  to  me  that 
this  case  falls  within  the  principle  of  Francis  v.  Wyattj  and  that  there 
is  no  solid  ground  upon  which  to  distinguish  it ;  and  therefore  that  the 
plea  in  bar  is  no  answer  to  the  avowry,  and  that  the  defendant  is  enti- 
tied  to  our  judgment. 
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CoLTMANy  J.  I  am  of  the  same  opinion.  If  I  were  now  for  the  first 
time  called  upon  to  say  what  ought  to  be  the  limit  of  the  exemption  of 
goods  from  distress,  I  might  feel  disposed  to  concur  in  what  is  suggested 
by  Lord  Abinger  in  Mtispratt  v.  Oregoryj  1  M.  &  W.  633,  Tyrwh.  k 
Gr.  1086.  It  is  not  our  province  to  invent  rules.  It  is  our  duty  to  di&- 
*^R11  ^^^^^  &Q<^  to  b®  guided  by  the  rules  that  guided  our  *predeces- 
^  sors :  and  I  think  we  should  be  departing  from  the  exercise  of 
our  proper  functions,  if  we  disregarded  the  authority  of  FrancU  t. 
Wyatt^  which  has  never,  to  my  knowledge,  been  overruled  or  ques- 
tioned.(a)  The  case  does  not  fall  within  the  second  class  of  exemptions 
put  by  WiLLES,  C.  J.,  in  Simp$on  v.  Hartoppy  which  seems  to  be  well 
recognised.  I  should  be  much  disposed  to  think  that  the  trade  of  a 
livery-stable  keeper  is  sufficiently  <<  public*'  to  bring  it  within  the  exemp- 
tion, if  in  other  respects  applicable.  It  clearly  is  not  limited  to  the  case 
of  premises,  the  tenants  or  occupiers  of  which  are  under  a  legal  obliga- 
tion to  receive  the  goods  of  all  comers.  Here,  however,  the  mare  was 
sent  to  the  occupier  of  premises  in  question,  not  for  the  purpose  of  being 
«  carried,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or 
employ ;''  that  is,  sent  for  something  peculiar  to  his  trade  ;  but  for  the 
purpose  of  residing  and  abiding  there  during  her  owner's  pleasure.  The 
case,  therefore,  is  clearly  not  within  that  exemption.(6) 

Maule,  J. — For  the  reasons  already  given  by  the  Lord  Chief  Justice 
and  my  brother  Coltman,  to  which  I  do  not  think  it  necessary  to  add 
any  thing,  I  concur  in  holding  this  case  not  to  fall  within  any  of  iht 
exceptions  out  of  the  general  law. 

Cresswell,  J.,  concurred. 

Judgment  for  the  defendant,  (c) 

(a)  And  see  Crosier  v.  Tomkinton,  2  Ld.  Ken.  439. 

(6)  So,  in  the  case  of  an  inn,  the  exemption  does  not  extend  to  the  goods  of  a  partr  vb» 
occupies  as  a  permanent  loil^^er,  and  not  as  a  transient  gaest  So,  the  cattle  of  a  samnget, 
which,  as  soon  as>,  by  rea:$on  of  their  being  levant  and  couc^hant,  they  may  be  said  to  havm 
occupied  the  land,  become  liable  to  be  taken  as  a  distress  for  rent. 

(r)  In  Lewis  v.  Gingell. — between  which  and  the  principal  case  there  was  no  odier  dtftiB»> 
tion  than  that  there  a  carriage  and  a  cabriolet  were,  as  well  as  the  horses,  dbtrained  uodm 
similar  circumstances, — judgment  was  likewise  for  the  defendant 
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To  a  count  by  drawer  against  acceptor  of  a  bill  of  exchange,  the  latter  pleaded  that  he  ao> 
cepted  the  bill  in  blank  whilst  he  was  an  iniant,  that  the  plaintifi*  afterwards  altered  i 
by  dating  it  of  a  day  subsequent  to  the  defendant's  attaining  his  majority,  and  that  th« 
defendant  never  ratified  or  assented  to  such  alteration  after  he  became  of  age:— fWif  (oa 
special  demurrer,)  that  the  plea  was  not  multifarious,  double,  or  ambiguous. 

Assumpsit  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange. 
The  first  count  of  the  declaration  stated,  that,  on  the  16th  of  February,  I84(t, 
the  plaintiff  made  his  bill  of  exchange  in  writing,  dated,  to  wit^  the  day  and 
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year  aforesaid,  and  directed  the  same  to  the  defendant,  and  thereby 
required  the  defendant,  two  mpnths  after  the  date  thereof,  to  pay  to  the 
plaintiff's  order,  in  London,  891.  15«.  8d.  value  received ;  and  that  the 
defendant,  afterwards,  and  before  the  commencement  of  the  suit,  to  mU 
on  the  day  and  year  aforesaid,  accepted  the  said  bill,  &o.  &c. 

Plea.(a)  That  the  defendant  accepted  the  bill  of  exchange  in  the  first 
count  mentioned,  whilst  he  the  defendant  was  an  infant  within  the  ago 
of  twenty-one  years,  to  wit,  of  the  age  of  eighteen  years — the  said  bill 
of  exchange  being,  at  the  time  of  such  acceptance  thereof,  without  any 
date  written  thereon ;  and  that  the  plaintiff  afterwards,  to  wit,  on  the 
day  and  year  in  the  said  first  count  mentioned,  altered  the  said  bill  of 
exchange  by  dating  the  same,  and  writing  a  certain  date  thereon,  to  wit, 
the  day  and  year  last  aforesaid,  whereby  the  said  bill  of  exchange  was 
made  to  bear  date  a  day  long  after  the  making  of  such  acceptance  of 
the  said  bill,  and  after  the  time  at  which  the  defendant  attained  his  age 
of  twenty-one  years,  to  wit,  the  day  and  year  last  aforesaid ;  and  that 
there  never  was  any  license  or  authority,  ratification,  or  assent  of  the 
defendant  for  or  *to  such  alteration  as  aforesaid,  given  by  the  r-it^-no 
defendant  at  any  time  after  the  defendant  had  attained  his  ^ 
age  of  twenty-one  years:  and  the  defendant  further  said  that  there 
never  was  any  other  acceptance  by  the  defendant  of  the  said  last-men- 
tioned bill  of  exchange,  except  as  in  this  plea  aforesaid. — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  was  double  and 
multifarious,  and  relied  on  several  defences,  inasmuch  as  it  stated  that 
the  defendant  accepted  the  bill  whilst  he  was  an  infant,  also  that  he  ac- 
cepted it  without  any  date  written  thereon,  and  that  there  never  was  any 
other  acceptance  by  the  defendant  of  the  said  bill  except  as  in  the  plea 
alleged,  also  that  the  bill  was,  after  the  acceptance  thereof,  altered  by 
the  plaintiff  in  the  manner  alleged  in  the  plea,  and  that  there  never  was 
any  license  or  authority,  ratification,  or  assent  of  the  defendant,  for  or 
to  the  supposed  alteration,  given  after  the  defendant  attained  his  age  of 
twenty-oiie  years : — ^that  thereby  the  defendant  attempted  to  set  up,  and 
stated,  ground  for  several  defences,  viz.  first,  infancy  at  the  time  of  ac- 
cepting the  bill,  secondly,  that  he  never  accepted  the  bill  as  declared 
on,  thirdly,  that  the  plaintiff  altered  the  bill  without  the  defendant's  au- 
thority;— ^that  the  plea  in  part  amounted  to  and  contained  within  itself 
an  argumentative  denial  of  the  defendant's  having  accepted  the  bill  de- 
clared on,  inasmuch  as  it  alleged  that  the  defendant  accepted  the  bill 
without  date,  and  that  there  never  was  any  other  acceptance  by  him  of 
the  bill ;  whereas,  the  count  alleged  that  the  bill  was  dated ; — that  the 
plea,  being  in  denial,  and  argumentative  as  aforesaid,  ought  to  have  con- 
cluded to  the  country,  instead  of  with  a  verification ; — that  the  plea  was 
ambiguous  and  wanted  certainty,  and  the  plaintiff  could  not  collect  from 

(a)  The  declaration  oootained  sereral  coants  on  several  bills  and  notes,  the  pleas  to  which 
were  similar  to  that  set  out,  and  which  pleas  were  also  specially  demurred  to. 
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it  on  what  matter  or  matters  of  defeace  the  defendant  meant  to  rely, 
wheth^  on  the  three  grounds  above  suggested,  or  any  two  or  one  of 

*^f)d1  '''^^^°^9  ^^^9  ^  ^^  w>me  two  or  one  of  them,  on  which  two  or 
^  one ; — that  the  jdea  was  double,  in  setting  up  the  defence  of 
infancjy  and  the  defence  of  the  bill's  having  been  altered  as  therein 
alleged ; — that  it  was  ambiguous  and  uncertain  on  the  plea,  whether  the 
defendant  meant  to  say  that  he  never  accepted  the  bill  in  the  count 
mentioned  or  ass^ited  to  the  alleged  alteration,  or  whether  'he  meant  to 
admit  such  acceptance  or  his  assent  to  such  alteration,  but  meant  to  rely 
on  the  alleged  fact  of  his  minority  at  the  time  of  such  acceptance  <w 
assent ; — that  the  plea  was  so  framed  that  the  plaintiif  oould  not  safdy 
reply  to  it  by  taking  issue  on  the  whole  or  wxoa  part  or  parts  of  it ; — 
and  that  the  plea  was  repugnant,  as  it  admitted,  in  one  part  thereof, 
that  the  bill  was  accepted  as  alleged  in  the  declaration,  but  stated  mat- 
ter in  another  part  of  it,  which,  if  Irue,  showed  that  there  was  no  such 
acceptance  as  alleged. 

Joinder  in  demurrer. 

Crompton^  in  support  of  the  demurrer.  The  plea  is  multifarious;  it 
sets  up  several  matters,  each  of  which,  if  true,  would  afford  a  defence. 
In  the  first  place,  it  alleges  that  the  defendant  was  an  infant  at  the  time 
he  accepted  the  bill ;  that  of  itself  would  be  a  complete  answer.  It 
then  goes  on  to  state,  that  when  the  defendant  accepted  the  bill,  it  was 
without  a  date :  that  is  a  positive  denial  of  the  acceptance  of  the  bill 
stated  in  the  count,  and  would  be  a  good  defence  upon  non  acceptavit. 
{[Maulb,  J. — The  plea  admits  that  the  defendant  accepted  the  bill  as 
stated  in  the  declaration.]  Further,  it  alleges  an  unauthorized  altera- 
tion of  the  bill  by  the  drawer  after  acceptance,  by  the  insertion  of  a  date; 
that  is 'an  indirect  negation  of  the  averment  in  the  declaration.  [Wilde, 
G.  J. — The  acceptance  of  a  bill  in  blank  gives  an  implied  authority 
to  the  drawer  to  put  a  date  to  the  instrument.  The  allegation  as  to  the 
•f{f{^l  alteration  is  '^'merely  useless.  Maulb,  J. — The  insertion  of  a 
^  date  is  no  alteration.]  At  most,  the  blank  acceptance  would 
only  be  evidence  of  authority  to  fill  in  the  date.  But  the  bill  was  com- 
plete from  the  making,  without  a  date.  In  Byles  on  Bills,  (3d  edit.  p. 
39,  5th  edit.  p.  54,)  it  is  said  that  a  date  is  not,  in  general,  essential  to 
the  validity  of  a  bill  or  note ;  and  that,  if  there  be  no  date,  it  will  be 
considered  as  dated  at  the  lime  it  is  made ;  for  which  are  cited  the  cases 
of  De  La  Courtier  v.  Bellamy^  2  Show.  422 ;  HagiAe  v.  French,  3  B. 
k  P.  173 ;  and  Giles  v.  Bourne^  6  M.  &  S.  73.  Had  the  drawer  any 
ai^thority  to  put  a  false  date  to  the  bill  ?  [Maule,  J. — The  defendant 
shows  the  authority  by  saying  that  the  date  toas  put.  I  think  that  the 
plea  admits,  not  a  valid  acceptance,  but  that  the  defendant  wrote  an 
acceptance  on  the  bill,  or  that  the  written  acceptance  was  put  on  by  hi* 
authority.]  In  Davidson  v.  Cooper,  18  M.  k  W.  843,  to  assumpsit  as  a 
guarantee,  one  of  the  defendants  pleaded,  that,  after  the  making  of  th# 
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guarantee,  and  whilst  it  was  in  the  hands  of  the  plaintiff,  it  was,  without 
the  knowledge  of  that  defendant,  by  some  person  to  him  unknown,  altered 
in  a  material  particular,  by  affixing  two  seals  by  and  near  to  the  signa- 
tures of  the  defendants,  as  and  for  their  seals,  thereby  causing  the 
gnarantee  to  purport  to  have  been  sealed  by  the  defendants,  and  to  be 
the  deed  of  die  defendants ;  by  reason  whereof,  the  guarantee  became 
▼oid  in  law.  This  plea  having  been  traversed,  and  found  by  the  jury 
for  the  defendants,  and  decided  to  be  sufficient  by  the  Court  of  Exche- 
quer, on  a  motion  for  judgment  non  ohHante  veredicto ;  it  was  held, 
upon  error  brought,  that  the  plea  was  a  good  answer  to  the  declaration. 
[M AULB,  J. — The  effect  of  that  is,  that  the  party  to  whom  an  instrument 
is  delivered,  is  bound  to  keep  it  unaltered.  But  that  does  not  apply 
here.  This  is,  in  truth,  *a  plea  of  infancy.  It  admits  that  r^raa 
there  was  a  transaction  amounting  to  an  acceptance:  and  it  ^ 
explains  what  that  transaction  was — that  the  defendant,  being  an  in- 
fant, accepted  the  bill  in  blank,  and  that  the  plaintiff  afterwards  insertgd 
a  date,  but  that  the  defendant  never  ratified  that  alteration  after  he 
came  of  age ;  and  so  the  defendant  never  did  that  which  in  point  of  law 
amounted  to  an  acceptance.]  The  plea  alleges  all  this  to  have  taken 
place  after  the  acceptance  mentioned  in  the  declaration.  [Cresswbll, 
J. — The  substance  of  the  plea  is — that  the  plaintiff  altered  the  bill  after 
acceptance,  and  that  the  defendant  never  authorized  or  assented  to  the 
alteration  after  he  attained  his  majority.]  That,  clearly,  makes  the 
plea  double.  [Crbsswbll,  J. — There  is  no  allegation  that  the  altera- 
tion was  made  without  the  defendant's  consent ;  and  therefore  the  plea 
is  not  double.]  It  is  not  the  less  double,  because  one  of  the  defences 
is  ill  pleaded.  [Cresswbll,  J. — It  is  not  a  defence  ill  pleaded :  enough 
is  not  stated  to  make  the  alleged  alteration  amount  to  a  defence.]  Ttuit 
the  bill  is  accepted  with  a  date,  and  without  a  date,  are  inconsistent 
statements.  [CrbsswBll,  J. — You  say,  that,  in  the  absence  of  a  date, 
the  law  will  imply  a  date.] 

0/iannell^  Serjt.,  (with  whom  was  Towneendj)  cantrip  was  not  heard. 

Wilde,  C.  J.  I  am  of  opinion  that  this  plea  is  not  multifarious,  that 
it  does  not  disclose  two  defences,  and  that  it  is  not  ambiguous.  The 
count  states  that  the  plaintiff,  on  a  certain  day,  made  his  bill  of  ex- 
change, dated,  to  wit,  the  day  and  year  aforesaid, — the  plaintiff  not 
professing  to  give  the  date.  It  is  said  that  the  bill  was  perfect  without 
a  date.  The  defendant  might  well  have  accepted  the  bill,  though  it 
bore  no  date.  The  plea  states,  that  the  defendant  accepted  the  bill 
whilst  *an  infant;  that,  at  the  time  he  so  accepted  it,  the  bill  r^e/*^ 
bore  no  date ;  that  the  plaintiff  afterwards  altered  the  bill  by  ^ 
inserting  a  date  purporting  that  the  bill  was  made  t^ter  the  defendanc 
^me  of  age ;  and  that  the  defendant  never  ratified  or  assented  t-o  sudi 
alteration  after  he  came  of  age.  This  is  a  simple  statement  of  facts 
which  wo  must  take  to  be  true.     The  defence  intended  to  be  relied  on, 

vol.  IV.  46  2  H 
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ifl,  tbat  the  defendant  is  not,  by  reason  of  bis  infancy,  bound  by  his 
ceptance.  He  has  introduced  several  facts  for  the  purpose  of  ayoiding 
being  concluded  by  the  date.  It  is  not  stated  that  the  date  was  inserted 
without  the  defendant's  knowledge.  The  mere  statement  of  a  fact  which^ 
coupled  with  another  fact,  would  afford  a  defence,  cannot  be  treated  as 
a  defence  ill  pleaded,  so  as  to  give  rise  to  the  objection  of  duplicity. 
The  statement  as  to  the  alteration  of  the  bill  appears  to  me  to  have  been 
introduced  merely  for  the  purpose  of  showing  a  defence  by  reason  of 
infancy  :  it  in  effect  amounts  to  this — although  the  bill  now  appears  to 
bear  date  after  the  time  the  defendant  attained  the  age  of  twenty-one,  the 
date  was  in  truth  put  in  without  such  authority  and  sanction  of  the  defend- 
ant as  to  bind  him.     I  think  that  the  defendant  is  entitled  to  judgment. 

GoLTMAN,  J.  I  was  at  first  inclined  to  think  that  the  plea  contained 
two  distinct  grounds  of  defence — infancy — and  the  unauthorized  altera- 
tion of  the  bill  after  acceptance.  But  I  am  now  satisfied  that  that  is 
^t  so.  I  take  it  to  be  no  ground  of  objection  to  a  plea,  that  it  states 
that  which  of  itself  would  be  a  good  defence,  as  introductory  to  a  second 
substantive  defence.  Infancy  here  might  have  been  a  sufficient  defence. 
But  the  plea  is  not  double,  if  the  allegation  of  the  defendant's  infancy 
at  the  time  of  the  acceptance,  is  a  necessary  part  of  that  which  is  relied 
*^f\9^i  on  as  the  defence.  '^How  stands  the  matter  with  regard  to  the 
-*  alteration,  as  a  ground  of  defence  ?  The  plea  does  not  allege 
that  the  alteration  was  made  without  the  assent  of  the  defendant.  It 
may  be  that  the  alteration  was  such  as  to  render  it  excusable.  To 
make  it  a  defence,  it  was  necessary  to  show  that  the  alteration  was  un- 
justifiable. How  does  the  defendant  do  so  here  ?  By  stating  that  he 
was  an  infant  when  he  accepted  the  bill ;  that  a  false  date  was  inserted 
in  the  bill  to  make  it  appear  to  have  been  accepted  by  him  after  he  at- 
tained his  full  age;  and  that  he  never  assented  to  such  alteration  after  his 
majority.  The  statement  of  infancy,  therefore,  was  an  essential  ingre- 
dient in  raising  the  defence  intended.  It  appears  to  me  that  the  fact  of  the 
alteration  affords  a  ground  of  defence  in  respect  only  of  the  circumstance 
of  the  defendant's  having  been  an  infant  at  the  time  of  the  acceptance. 

Maule,  J.  I  think  this  plea  resolves  itself  into  a  single  plea  of  in- 
fancy. It  states  that  the  defendant  accepted  the  bill  in  a  particular 
manner,  viz.,  in  blank ;  that  a  date  was  inserted- by  the  plaintiff  before 
he  came  of  age,  and  that  such  alteration  was  not  ratified  and  assented 
to  by  the  defendant  after  he  became  of  full  age.  The  plea,  therefore, 
shows  an  alteration  that  was  competent  to  be  made,  and  by  a  person 
who  was  competent  to  make  it,  except  in  so  far  as  it  goes  on  to  show 
that  the  alteration  was  inoperative,  by  reason  of  non-ratification  by  the 
defendant  after  he  came  of  age.  Possibly,  a  plea  simply  alleging  that 
the  defendant  was  an  infant  at  the  time  he  accepted  the  bill,  would 
have  been  a  defence.     But  that  is  not  this  plea. 

Cresswell,  J.,  concurred.  Judgment  for  the  defendant 
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♦WRIGHT  V.  HUTCHISON.    May  27.  '1*569 

In  pleading  a  diacharire  under  the  5  &  6  Vict.  c.  1 16,  the  proceedings  in  conibrmity  witn 
8.  4,  or  the  order  for  protection  and  distribution  under  sect  10,  should  be  set  out 

Assumpsit,  by  endorsee  against  acceptor  of  a  bill  of  exchange,  and 
upon  an  account  stated. 

Plea — that,  after  the  making  of  the  said  several  contracts  and  pro- 
mises, and  the  accruing  of  the  causes  of  action,  and  each  of  them,  in  the 
declaration  mentioned,  and  before  the  commencement  of  the  suit,  to  wit, 
on  the  80th  of  July,  1844,  the  defendant, — ^not  being  a  trader  within 
the  meaning  of  the  statute  in  force  relating  to  bankrupts  at  the  time  of 
the  making  and  passing  of  the  act  of  parliament  thereinafter  mentioned, 
and  having  resided  twelve  calendar  months  within  the  London  district, 
under  and  by  virtue  of,  and  according  to  the  directions  and  provisions 
of,  a  certain  statute  made  and  passed  in  the  session  of  parliament  held 
in  the  fifth  and  sixth  years  of  the  reign  of  our  lady  the  now  queen, 
intituled  <<  An  act  for  the  relief  of  insolvent  debtors,"  duly  presented 
her  petition  for  protection  from  process,  to  the  court  of  bankruptcy  in 
London ;  that  the  said  petition  was  forthwith  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  filed  of  record  in  the  said  court  of  bank- 
ruptcy ;  and  that  such  proceedings  were  had  in  the  said  court  of  bank- 
ruptcy, upon  the  said  petition  of  the  defendant,  that  afterwards,  and 
before  the  commencement  of  the  suit,  to  wit,  on,  &c.,  aforesaid,  a  final 
order  was  made  by  J.  E.,  Esq.,  then  being  one  of  the  commissioners  of 
the  said  court  of  bankruptcy — duly  authorized  in  that  behalf, — for  the 
protection  of  the  person  of  the  defendant  from  all  process,  and  for  the 
vesting  of  the  estate  and  effects  of  the  defendant  in  A.  B.  Belcher,  one 
of  the  official  assignees  of  the  said  court  of  bankruptcy ;  that  thereby, 
and  by  force  and  '''virtue  of  the  said  order,  the  defendant  was  r^rtrA 
discharged  of  and  from  the  several  contracts  and  promises  and  *- 
causes  of  action,  and  each  of  them,  in  the  declaration  mentioned ;  and  that 
the  said  order  and  discharge  still  remained  in  full  force — verification. 

Special  demurrer,  assigning  for  causes — that  it  is  not  shown  in  the 
plea,  that  the  defendant  was  entitled  to  present  the  said  petition  in  the 
plea  mentioned,  or  that  she  was  a  person  over  whom  the  court  of  bank- 
ruptcy  had  jurisdiction,  or  that  she  had  done  those  acts  necessary  ts 
bring  her  within  such  jurisdiction ;  for,  that  there  is  no  allegation  in 
the  plea  that  notice  was  given  by  the  defendant  to  one-fourth  part  in 
number  and  value  of  her  creditors,  of  her,  the  defendant's,  intention  to 
present  a  petition  for  protection  from  process  to  the  court  of  bankruptcy 
of  London  prior  to  the  presenting  by  her  of  such  petition,  or  that  such 
notice  was  inserted  twice  in  the  London  Gazette,  and  twice  in  some 
other  newspaper  circulating  within  the  county  in  which  the .  defendant, 
at  the  time  of  inserting  such  notice,  resided, — that  the  plea  does  not 
allege  that  the  defendant  gave  such  notice  as  in  the  said  act  is  men^ 
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tioned,  or  caused  the  same  to  be  inserted  as  therein  mentioned, — that 
the  mode  of  pleading  adopted  by  the  plea,  by  a  taliter  processum  estj  is 
insufiScient  and  improper,  and  the  proceedings  should  have  been  set 
forth, — that  the  said  petition  having  been  presented  under  and  by  virtue 
of,  and  according  to  the  directions  and  provisions  of,  the  said  statute 
alone,  is  not  sufficient  to  waiTant  the  final  order  therein  mentioned, — 
that  the  plea  does  not  state  that  the  defendant  resided  in  the  said  Lon- 
don district  twelve  calendar  months  next  before  the  presenting  or  filing 
of  the  said  petition,  but  merely  states,  generally,  that  the  defendant  had 
resided  twelve  calendar  months  in  the  said  district,  which  residence  may 
have  been  at  any  time, — ^that  the  final  order  in  the  plea  mentioned, 
^trni-i     *doeB  not  appear  to  have  been  made  according  to  law,  or  to  the 

-'  said  act  of  parliament, — ^that  such  order  is  alleged  in  the  plea 
to  have  been  made  for  vesting  the  estate  and  efiects  of  the  defendant  in 
one  of  the  official  assignees  only ;  whereas,  according  to  the  said  act, 
the  estate  and  effects  of  the  insolvent  should  have  been  vested  by  the 
Said  order,  in  the  official  assignee,  together  with  the  assignee  to  be 
chosen  by  the  majority,  in  number  and  value,  of  the  crecUtors  who  at- 
tended before  the  commissioner  on  the  day  of  making  such  final  order, 
or  that  no  creditors  so  attended,  or  that  no  such  assignee  was  chosen, — 
that  it  does  not  appear  in  the  plea,  that  the  said  final  order  was  made 
for  distribution  as  well  as  protection^  according  to  the  said  act, — ^that  it 
does  not  appear  from  the  plea  that  the  said  final  order  was  made  ac- 
cording to  the  provisions  of  the  said  act, — that  it  does  not  appear  by 
the  plea,  that  any  schedule  was  annexed  to  the  petition  of  the  def^d- 
ant,  in  such  plea  menticmed  to  have  been  presented  to  the  said  court  of 
bankruptcy,  or  that  the  provisions  and  directions  of  the  said  act,  as  to 
the  said  schedule  and  petition,  have  been  observed  or  complied  with  by 
the  defendant, — ^and  also  that,  in  other  respects,  the  plea  is  insufficient, 
uncertain,  and  informal,  &c. 
Joinder  in  demurrer. 

ChanneUy  Serjt.,  in  support  of  the  demurrer.  The  plea  is  bad  in 
substance.  It  sets  up  a  discharge  founded  on  the  5  &  6  Vict,  c  116, 
but  neither  does  it  adopt  the  general  form  given  by  s.  10,(a)  nor  does  it 
^cpreyi     Bet  out  the  '^'proceedings  anterior  to  the  final  order,  under  s.  4;(() 

-^    nor  is  any  mention  made  of  the  appointment  of  a  creditor's 

(a)  Which  enacts,  **  that,  if  any  action  or  suit  is  brought  against  any  petitioner  for  or  io 
respect  of  any  debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a  suflirient 
plea  in  bar  of  the  said  action  or  suit,  that  such  petition  was  duly  presented,  and  m  final  order 
for  protection  and  diitribution  made  by  a  commissioner  duly  authorized,  whereof  the  pro* 
daction  of  the  order,  signed  by  the  commissioner,  with  proof  of  his  handwriting,  shall  be 
tofficient  evidence." 

(6)  The  4th  section  prescribes  the  mode  of  examination  before  the  commissioner,  prepara- 
tory to  the  second  order,  and  directs  that  such  order  shall  be  called  a  final  order,  and  sbtU 
be  (*  for  the  protection  of  the  person  of  the  petitioner  ftom  all  process,  and  for  the  Testing  of 
his  estate  in  an  official  assignee,  to  be  named  by  aoch  commissioner,  together  with  tii 
assignee  to  be  chosen  by  the  majority,  in  number  and  value  of  the  orediton  who  may  atieoJ 
before  die  commissioner  on  such  daY«^'  &o. 
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aasignee.  In  Leaf  t.  Hobwn^  18  M.  k  W.  651,  2  D.  &  L.  646,  the^ 
Court  of  Exchequer  held  a  plea  like  this  to  be  bad,  for  not  pursuing  the 
form  given  by  the  10th  section,  or  showing  that  all  the  requisites  of  the 
4th  section  had  been  complied  with.  An  intimation  of  (pinion  to  the 
same  effect  had  previously  been  given  by  this  court,  in  Nichols  v.  PaynCj 

7  M.  &  G.  927,  8  Scott,  N.  R  782,  2  D.  &  L.  629.  The  question  came 
again  under  the  consideration  of  this  court,  in  Cook  v.  ffenson^  ante, 
vol.  I.  p.  908, 8  D.  &  L.  177,  and  in  CHHon  v.  Deare^  ante,  vol.  II.  p.  809, 

8  D.  &  L.  417.  In  Cook  v.  ffefMon^  to  an  action  by  an  endorsee  against 
the  acceptor  of  a  bill  of  exchange,  the  latter  pleaded,  that,  before  the 
commencement  of  the  suit,  a  petition  for  his  protection  from  process 
was  duly,  and  according  to  the  statute,  presented  by  him  to  the  court 
of  bankruptcy ;  that,  afterwards,  and  before  action  brought,  a  final  order 
for  protection  and  distribtUion  was  made  in  the  matter  of  the  petition, 
by  J.  £.,  a  commissioner  of  the  said  court  duly  authorized  in  that 
behalf;  and  that  the  causes  of  action  in  the  declaration  were  contracted 
before  the  date  of  the  filing  the  petition :  and  the  court  held  the  plea 
sufficient,  within  the  10th  section.  In  QiUon  v.  Deare^  a  plea  in  pre* 
cisely  the  same  form  as  the  present,  was  held  bad  on  special  demurrer, 
for  the  causes  now  assigned.  [Maule,  J.  There  the  plea  did  not  aver 
the  order  to  *have  been  "for  protection  and  distribution,"  nor  r*K7Q 
did  it  set  out  the  order  in  terms,  so  as  to  show  that  it  was  in  *- 
truth  an  order  for  protection  and  distribution.]  Notwithstanding  the 
difference  of  opinion  that  existed  in  that  case,  the  decision  of  the  court 
expressly  negatives  the  validity  of  this  plea. 

Unthankj  contra.  It  may  be  conceded,  that  the  case  of  Gillon  v. 
Deare  would  have  been  decisive  of  the  fate  of  this  plea,  but  for  the 
strong  intimation  of  opinion  thrown  out  by  Erlb,  J.  "  The  third  objec- 
tion,*' says  that  learned  judge,  "is,  that  the  pleader  has  not  exactly 
followed  the  words  of  the  10th  section.  But  to  my  mind,  he  has  taken 
a  more  accurate  definition  of  the  order  therein  mentioned,  which  evi- 
dently refers  to  the  final  order  spoken  of  in  section  4.  Now,  the  order 
mentioned  in  section  4,  is  <  for  the  protection  of  the  person  of  the 
petitioner  from  all  process,  and  for  the  vesting  of  his  estate  and  effects 
in  an  official  assignee,'  &c. ;  not  a  word  being  said  in  that  section,  or  in 
the  order,  about  dhtrihution.  The  order  vesting  the  estate  and  effects 
in  the  assignees,  whose  duty  it  is  to  distribute,  is,  by  force  of  law,  an 
order  for  distribution.  The  statute  not  having  given  a  form  of  plea, 
but  merely  describing  the  two  main  ingredients  which  the  plea  shall 
contain,  viz.,  the  petition  and  the  vesting  order,  the  pleader  has  more 
accurately  described  the  order  as  an  order  for  the  protection  of  the  per- 
son of  the  defendant  from  process,  and  for  the  vesting  of  his  estate  and 
effects  in  the  assignee, — ^relying  upon  the  known  rule  of  pleading,  which 
allows  an  instrument  to  be  set  out  according  to  its  legal  effect.    I  there* 
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fore  think  the  plea  is  sofScient."  The  first  section  of  the  5  &  6  Vict. 
c.  116,  gives  the  right  to  petition  under  ceviain  circamstances,  aud  em- 
powers the  commissioner  to  give  the  petitioner  a  protection  from  pro- 
^-^  .^  cess  ;  and  it  enacts,  « that,  upon  the  ^presentation  of  any  such 
^  petition,  all  the  estate  and  effects  of  the  petitioner  shall  forth- 
with become  invested  in  the  official  assignee,  who  shall  be  nominated 
by  the  commissioners  acting  in  the  matter  of  the  s&id  petition ;  and 
such  official  assignee  shall  and  may  forthwith  take  possession  of  so  much 
thereof  as  can  be  reasonably  obtained  and  possessed  without  suit ;  and 
the  said  official  assignee  shall  hold  and  stand  possessed  of  the  same  in 
like  manner  as  official  assignees  hold  and  possess  estates  and  effects 
under  and  by  virtue  of  the  statutes  relating  to  bankrupts."  Under  the 
bankrupt  act,  1  &  2  W.  4,  c.  56,  ss.  22,  24,  the  official  assignee  holds 
in  trust  for  distribution  amongst  the  creditors.  By  the  fourth  section 
of  the  5  &  6  Vict.  c.  116,  the  mode  of  proceeding,  when  the  petitioner 
is  brought  up  for  examination,  is  regulated ;  and  the  commissioner  is 
empowered  to  make  a  final  order  for  the  protection  of  the  person  of  the 
petitioner  from  process,  and  for  the  vesting  of  his  estate  and  effects  in 
an  official  assignee.  That  section  does  not,  per  «€,  neither  does  the 
order,  vest  the  estate.  [Maule,  J.  What,  then,  is  the  meaning  of 
making  an  order /i7r  vesting  ?  Has  there  been  in  this  case  an  order 
under  the  fourth  section  ?]  There  has.  [Maule,  J.  Then  why  not 
plead  it  ?]  It  has  generally  been  assumed,  that,  when  a  statute  gives  a 
form  of  plea,  it  must  be  strictly  pursued :  it  was  so  held,  with  reference 
to  a  plea  under  the  6  G.  4,  c.  16,  s.  126,  in  Sheen  v.  G-arratt^  6  Bingh. 
686,  4  M.  &  P.  525.  That,  however,  is  a  fallacy :  Earl  Spencer  v. 
Swannellj  8  M.  &  W.  154.  It  is  enough  if  the  words  of  the  plea  are 
substantially  the  same  as  those  of  the  tenth  section  of  the  act.  A  gene- 
ral form  of  plea  precisely  following  the  words  of  that  section  has  been 
held  bad :  FUher  v.  Gibbon,  2  D.  &  L.  869.  [Channdl,  Serjt.  That 
*^*7^l  ^^^^  ^^  referred  to,  and  disposed  of  in  Cook  v.  Henson.']  In  *Ty' 
■'  ler  V.  Shentonj  15  Law  Journ.,  N.  S.,  Q.  B.  204,  Lord  Des- 
man says :  <^  Very  great  latitude  in  pleading  would  seem  to  be  given 
by  the  act  of  parliament,  and  the  Court  of  Common  Pleas  have  gone 
very  far  in  holding  the  plea  sufficient  in  Cook  v.  Henson.  Without  im- 
pugning that  decision,  it  is  sufficient  to  say  that  we  are  now  asked  to  go 
still  further,  which  we  are  not  prepared  to  do.'*  The  form  of  order 
given  by  the  recent  act,  7  &  8  Vict.  c.  96,  s.  2,  makes  no  mention  of 
distribution. 

Per  Curiam.  This  is  a  plea  by  which  the  defendant  seeks  to  dis- 
charge himself  under  the  5  &  6  Vict.  c.  116.  There  can  be  no  difficolly 
in  framing  such  a  plea.  Either  it  must  follow  the  precise  words  of  the 
tenth  section,  or  it  must  set  out  the  whole  of  the  proceedings,  so  as  to 
show  that  the  requisites  of  the  statute  have  been  duly  complied  with. 


4  Manning,  Granoer,  &  Scott.  676 

The  plaintiff  must  have  judgment,  unless  the  plea  be  amended  within  a 
week. 

The  plea  not  having  been  amended,  there  was 

Judgment  for  the  plaintiff. 
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Qusrt,  whether  upon  a  motion  for  judgment  against  the  casual  ejector,  under  the  4  G.  2,  c.  28, 
s.  2,  an  affidavit  stating  that  an  amount  exceeding  half  a  year't  rent  was  in  arrear,  and  that 
there  was  *<  no  sufficient  distress  to  be  (bund  upon  the  premises,  countervailing  the  eaid 
arreon  of  rent  then  due"  is  sufficient :  or  whether  the  affidavit  should  state  that  the  pn> 
perty  upon  the  premises  was  insufficient  to  countervail  half  a  year't  rent. 

Where  judgment  had  been  obtained  upon  an  affidavit  which  the  party  was  apprehensive 
might  be  held  to  be  defective  in  this  respect,  the  court  allowed  such  judgment  to  be  super- 
seded, and  another  judgment  to  be  signed,  upon  an  amended  affidavit 

StmbUy  that  no  special  ground  for  setting  aside  the  first  judgment  ^aa  necessary. 

Under  the  4  G.  2,  c.  28,  s.  %{a\  judgment  was  obtained  against  the 
casual  ejector,  upon  an  affidavit  stating,  that,  before  the  declaration  was 
8erYed,(6)  there  *wa8  due  to  Gretton,  as  landlord,  from  the  tenant,  rmtin^T 
297.  3«.  8(2.,  for  more  than  half  a  year's  rent  of  the  premises,  ^ 
under  and  by  virtue  of  an  indenture  of  lease ;  that  no  sufficient  distress 
was  then  to  be  found  upon  the  said  premises  countervailing  the  eaid 
arreare  of  rent  then  due ;  and  that  the  lessors  had  power  to  re-enter  by 
virtue  of  the  said  lease,  for  the  non-payment  of  the  rent  so  in  arrear  as 
aforesaid,  &c. 

T.  Sandere  now  moved  that  the  judgment  might  be  superseded,  and  an- 
other judgment  signed  upon  an  amended  affidavit,  stating,  that,  before  the 
declaration  was  served,  there  was  due  to  Gretton,  as  landlord  of  the  pre- 
mises, from  G.  Fox,  the  tenant  thereof,  29Z.  8«.  8(2.,  for  more  that  a  half- 
year's  rent  of  the  premises,  under  and  by  virtue  of  an  indenture  of  lease, 
dated,  &c.,  whereby  the  premises  were  demised  to  Fox  for  25  years 
from,  &c.,  at  the  yearly  rent  of  402. ;  and  that  no  sufficient  distress  was, 

(a)  Which  enacts,  "  that  in  all  cases  between  landlord  and  tenant,  as  oAen  as  t  shall  hap 
pen  ^at  one  half-year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom  the  same 
is  doe,  hath  right  by  law  to  re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor  shall 
and  may,  without  any  formal  demand  or  re-entry,  serve  a  declaration  in  ejectment  for  the 
recovery  of  the  demised  premises,  oi^  in  case  the  same  cannot  be  legally  served,  or  no  tenan* 
be  in  actual  possession  of  the  premises,  then  to  affix  the  same  upon  the  door  of  any  demised 
messuage,  or,  in  case  such  ejectment  shall  not  be  ibr  the  recovery  of  any  messuage,  then 
upon  some  notorious  place  of  the  lands,  tenements,  or  hereditaments  comprised  in  such  decla 
ration  in  ejectment,  and  such  affixing  shall  be  deemed  legal  service  thereof;  which  service 
or  affixing  such  declaration  in  ejectment  shall  stand  in  the  place  and  stead  of  a  demand  and 
re-entry ;  and,  in  case  of  judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing 
lease  entr}  and  ouster,  it  shall  be  made  appear  to  the  court  where  the  said  suit  is  depending, 
by  affidavit,  or  be  proved  upon  the  trial,  in  case  the  defendant  appears,  that  half  a  year's 
rem  was  due  before  the  said  declaration  was  served,  and  that  no  suiflicient  distress  was  to  be 
ibund  on  the  demised  premises,  countervailing  the  arreare  then  due^  and  that  the  lessor  or 
lessors  in  ejectment  had  power  to  re-enter;  then,  and  in  every  such  case,  the  lessor  or  lessors 
in  ejectment  shall  recover  judgment  and  execution,  in  the  same  manner  as  if  the  rent  in  arrear 
had  been  legally  demanded,  and  a  re-entry  made." 

(6)  QHOfV,  whether  it  should  not  also  have  been  shown  that  the  rent  had  become  due  te> 
fan  tine  da^  of  the  dmim. 
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before  tbe  said  serviee  of  the  declftratioft,  to  be  fbnnd  upon  tbe  premises, 
couivtervailing  the  9um  of20h^  being  one  half  yearns  arrears  of  rent  then 
due.  [Maulb,  J.  Why  is  not  the  first  affidayit  sidScient  ?  Is  it  Rot 
enoQgh,  if  the  goods  upon  the  premises  are  insufficient  to  counterrail  att 
the  arrears  then  due  ?]  The  case  of  Doe  d.  Powell  t.  Rocj  9  Doirl.  P.  G. 
548,(a)  seems  to  show  that  it  is  not.  There,  the  affidavit  stated  that  a  yearn 
rent  was  in  arrear,  and  that  there  was  ^no  sufficient  distress  to  be  foimd 
on  the  premises  to  countervail  the  arrears  of  reni:^^  and  Cole&idgs,  J., 
said :  <«That  is  not  sufficient,  as  there  may  be  a  sufficient  distress  on  the  pre- 
mises to  countervail  half  a  yearns  rent,  although  there  is  not  sufficient  to 
countervail  a  year's  rent.  Suppose  five  years'  rent  was  due,  the  kndlord 
^  .-^^  is  not  to  *avail  himself  of  the  statute  merely  because  there  is  not 
^  a  sufficient  amount  of  propierty  to  countervail  the  arrears  to  that 
extent.  A  landlord  has  no  right  to  lie  by  for  such  a  time,(A)  and  then 
seek  thus  to  render  the  provisions  of  this  statute  available." 

Maule,  J.  Whatever  be  the  true  construction  of  the  statute,  I  do 
not  see  why  you  should  not  have  leave  to  set  aside  your  own  judgment, 
without  assigning  any  reason  for  it. 

The  rest  of  the  court  {c)  concurring,  Rule  granted. 

(a)  The  learned  judge's  attention  was  probably  not  called  to  the  precise  words  of  tbe  sts* 
tute,  which  appear  to  conclude  the  question. 

(4)  Suppose  the  rent  to  be  payable  yearly.        (c)  Wilde,  C.  J.,  was  absent 


HOPKINS  tr.  PRESCOTT.    June  2, 

An  agreement,  whereby,  —«fler  reciting  that  A.  had  carried  on  the  business  of  a  law<-siatioDer 
at  6.,  amd  aim  had  httn  nUhdittributor  of  ttampa,  coUedor  of  OMtaud  taitiy  &c.  there,  and  tbat 
he  had  agreed  with  B.  for  the  sale  of  the  said  business,  and  of  all  his  good-will  and  intr^ 
rest  therein,  to  him,  for  the  sum  of  300/^ — A.,  in  consideration  of  the  said  sum  of  300/., 
agreed  to  sell,  and  B.  agreed  to  purchase,  the  said  business  of  a  law-stationer  at  G.;  snd 
whereby  it  was  further  agreed  that  A.  should  not  at  any  time  afler  the  Ist  of  March  then 
next,  carry  on  the  business  of  a  law-stationer  at  G.,  or  within  ten  miles  thereof^  or  tailett 
any  of  the  auustd  iaxa^  &c.,  but  would  use  his  utmost  endeavours  to  introduce  R  to  tbe 
said  business  and  offices,"— is  illegal  and  void,  as  being  a  contract  for  the  sale  of  an  dSst^ 
within  the  5  &  6  Edw.  6,  c.  16,  and  also  within  the  49  Geo.  3,  c.  126. 

Assumpsit.  The  declaration  stated,  that,  on  the  8th  of  January, 
1846,  by  a  certain  agreement  then  made  between  the  plaintiff  of  the  one 
part,  and  the  defendant  of  the  other  part, — after  reciting  that  the  plain- 
tiff had,  for  a  long  time  past,  carried  on  the  business  of  a  law-stationer 
♦^'TQi  ^^  Gloucester,  and  also  had  been  sub-distributor  *of  stamps,  col- 
^  lector  of  assessed-tazes,  and  agent  for  the  Birmingham  fire 
Office  there,  from  which  business  he  had  annually  received,  on  an  ayerage 
of  fire  years,  the  sum  of  200?.,  and  that  the  plaintiff,  being  desirous  of 
giving  up  his  said  business,  had  agreed  with  the  defendant  for  the  sale 
of  the  same,  and  of  all  his  good-will  and  interest  therein,  to  him,  at  and 
for  the  sum  of  300?.,  ia  the  manner  thereinafter  mentioned, — ^it  was  wit- 
nessed, that,  in  consideration  of  the  sum  of  800Z.,  to  be  paid  as  therein- 
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after  mentioned,  the  plaintiff  did  thereby  agree  to  sell,  and  the  defend- 
ant did  thereby  agree  to  purchase,  all  the  said  basiness  of  a  law-stationer 
8o  carried  on  by  the  plaintiff,  and  all  his  good-will  and  interest  therein, 
and  in  every  part  and  branch  thereof;  and  the  defendant  did  thereby 
promise  and  agree  to  and  with  the  plaintiff,  that  he,  the  defendant,  would 
pay  and  secore  to  the  plaintiff  the  said  sum  of  300/.,  with  interest,  by 
certain  notes  of  hand,  &c.,  payable  at  stated  periods,  and  in  manner 
therein  mentioned ;  and  it  was  thereby  further  agreed  by  and  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  should  not  at  any  time 
after  the  first  day  of  March  then  next,  carry  on  the  business  of  a  law- 
stationer,  or  collect  any  of  the  a8$e8$ed  taxes,  or  accept  the  office  of  an 
agent  to  any  fire  or  life-assurance  company  at  Gloucester,  or  within  ten 
miles  thereof,  but  would  use  his  utmost  endeavours,  at  the  expense  of  the 
defendant,  to  introduce  him,  the  defendant,  to  the  said  business  aiid 
offices,  as  by  the  said  agreement,  &c. :  that,  the  said  agreement  being  so 
made,  afterwards,  in  consideration  thereof,  and  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  promised  the  defendant  to  perform 
the  said  agreement  on  his  part,  he,  the  defendant,  undertook,  and  then 
promised  the  plaintiff,  to  perform  the  said  agreement  on  his  part :  aver- 
ment, that  the  plaintiff  had  always,  from  the  time  of  making  the  said 
agreement,  performed  and  fulfilled  the  same  on  his  *part,  and  ^-o^ 
was  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  and  ^ 
always  from  thence  had  been,  ready  and  willing  to  accept  and  receive 
from  the  defendant  the  notes  of  hand,  &c.,  as  a  security  for  the  said  3007. 
and  interest,  in  manner  as  in  the  agreement  in  that  behalf  provided,  and 
had  not  at  any  time  after  the  1st  of  March,  1847,  carried  on  the  busi- 
ness of  a  law-stationer,  or  collected  any  of  the  assessed  taxes,  or  accepted 
the  office  of  an  agent  to  any  fire  or  life-assurance  company  within  ten 
miles,  &c.,  and  had  always,  from  the  time  of  making  the  agreement,  used 
his  utmost  endeavours  to  introduce  the  defendant  to  the  said  business  and 
offices :  Breach,  that,  although,  after  the  making  of  the  agreement,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  25th  of  December, 
1846,  the  sum  of  50/.  became  due  and  payable  from  the  defendant  to 
the  plaintiff,  according  to  the  tenor  of  the  agreement,  yet  the  defendant 
had  disregarded  his  said  promise  and  agreement,  and  had  not  paid  the 
last-mentioned  sum,  or  any  part  thereof,  &c. ;  and  that,  although  a  rea- 
sonable time  in  that  behalf  had  elapsed,  after  the  making  of  the  agree- 
ment, and  before  the  commencement  of  the  suit,  yet  the  defendant, 
farther  disregarding  his  said  promise,  had  wholly  neglected  to  secure  the 
said  sum  of  50/.,  or  any  part  thereof,  by  note  of  hand  or  otherwise,  &c. 

Second  plea, — ^that,  before  and  at  the  time  of  making  the  supposed 
agreement  and  promise  in  the  declaration  mentioned,  the  plaintiff  held, 
exercised,  and  enjoyed  the  office  of  sub-distributor  of  stamps,  for,  &;c., 
the  same  then  and  still  being  an  office  touching  and  concerning  the 
receipt  of  her  majesty's  revenue ;  and  that,  by  the  agreement  so  made 
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by  the  plaintiff  as  in  the  declaration  mentioned^  he  the  plaintiff  did  nil- 
lawfully,  cormptly,  and  against  the  statute  in  that  case  made  and  pro- 
*i)811  "^^^^  agree  with  the  defendant  to  receive  *a&d  have  from  him 
^  a  certain  sum  of  money,  to  wit,  the  money  in  the  declaration  men- 
tioned, to  the  intent  that  he,  the  defendant,  should  hare,  exercise,  and  en* 
joy  the  last-mentioned  office;  and  that  thereby  the  supposed  agreement 
was  and  is  utterly  void  in  law.     Verification. 

Replication — ^that  the  plaintiff  did  not,  by  the  agreement  in  the  de- 
claration mehtioned,  agree  with  the  defendant  to  receive  or  have  from 
him  the  sum  of  money  in  the  plea  mentioned,  to  the  intent  that  the  de- 
fendant should  have,  exercise  or  enjoy  the  office  in  the  plea  mentioned, 
modo  et /onnil—- concluding  to  the  country. 

To  a  third  plea,  in  terms  similar  to  the  second,  substituting  the  words 
«<  collector  of  taxes,'*  for  <<  distributor  of  stamps,"  there  was  a  similar 
replication. 

To  these  replications  there  was  a  special  demurrer :  but  the  judgment 
of  the  court  turned  entirely  upon  the  sufficiency  of  the  declaration. 

Hugh  Hilly  (with  whom  was  Badeley,)  in  support  of  the  demurrer. 
The  contract  declared  upon  is  void,  and  the  breach  of  it  affords  no 
ground  of  action.  One  of  the  considerations  which  induced  the  defend- 
ant to  agree  to  purchase  the  business  in  question  was,  the  engagement, 
on  the  plaintiff's  part,  not  to  carry  on  the  business  of  a  law-stationer  at 
Gloucester,  or  within  ten  miles  thereof;  another,  that  the  plaintiff  would 
resign  the  office  of  collector  of  assessed  taxes ;  and  a  third ,  that  the 
plaintiff  would  use  his  utmost  endeavours  to  introduce  the  defendant  to 
the  offices  before  mentioned,  viz.,  amongst  others,  those  of  collector  of 
assessed  taxes,  and  sub-distributor  of  stamps.  Now,  it  is  perfectly  cleai, 
that,  if  any  one  provision  in  an  agreement  is  in  contravention  of  a  statute, 
the  whole  contract  is  void.  From  the  reign  of  Elizabeth  to  the  present 
♦';«9l  *^™®  *that  has  never  been  disputed.  In  Lee  v.  Coleshill^  Cro. 
-'  Eliz.  529,(a)  in  debt  by  Lee  and  wife,  as  executors  of  Smith,  upon 
an  obligation,  against  the  defendant,  as  executrix  of  Coleshill,  her  hus- 
band, <<  the  defendant  pleaded  the  condition  to  be,  for  the  performance 
of  covenants  within  a  certain  indenture  betwixt  Smith  on  die  one  part, 
and  Coleshill  on  the  other  part,  whereby  Coleshill,  being  customer  of 
London,  (by  letters-patent,)  made  Smith  his  deputy  in  the  said  office, 
and  covenanted  to  surrender  those  letters-patent  before  a  certain  day, 
and  to  procure  new  to  himself  and  Smith ;  as  also,  that  if  Smith  died, 
living  C,  that  C.  should  pay  to  the  executors  of  Smith  3002. :  and  shows 
the  statute  of  5  Edw.  6,  c.  16,  that  all  promises,  bargains,  and  contracts 
for  the  buying  of  divers  offices  (whereof  this  is  one)  shall  be  void ;  and 
therefore  the  plaintiff  demurred.  CHanvil  prayed  judgment  for  the 
plaintiff;  for,  there  be  many  covenants  within  the  indenture,  whereof 

(a)  8.  C^iier  wm.aimthy,  ColeMZ^S  And.65,107;  oilsdm  3\tyiM^f  ca«i^3Co.Bcp.8»bf 
aod  in  Godb.  213 ;  Sir  F.  Moora,  S57  j  Lej,  2, 75, 70. 
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some  are  good  and  lawful,  and  for  them,  doubtless,  the  obligation  re- 
mains good :  for,  although  the  statute  makes  the  covenants  concerning  the 
buying  of  the  office,  and  the  obligation  as  to  it,  void,  yet,  for  the  other 
covenants  therein  recited,  being  lawful,  the  obligation  continues  in  force. 
Vide  20  H.  6,  c.  23,  pi.  2,  and  4  H.  7,  fo.  12,  pi.  8,  that  an  obligation  may 
be  avoided  in  part,  and  stand  good  for  the  residue.  Drew^  i  contrd.  All 
the  parts  here  of  this  indenture  concern  the  exercising  of  this  office.  And, 
if  any  of  the  covenants  concerning  other  matters  in  the  indenture  should 
be  accounted  good,  yet  the  obligation  is  void  in  all ;  for,  the  statute  saith 
the  bond  to  that  purpose  shall  be  void.  And  then  it  is  not  possible  it 
flhould  be  void  to  this  intent,  and  be  good  for  another.  And  it  hath 
*been  held  in  the  Queen's  Bench,  if  a  person  makes  a  lease  r^.^-oq 
which  is  void  by  the  statute  for  non-residence,  and  there  is  an  ^ 
obligation  for  the  performance  of  covenants ;  although  there  be  some 
covenants  therein  which  do  not  concern  the  lease;  yet  the  bond  is 
entirely  void.  Otherwise,  all  the  meaning  of  the  statute  should  be  de- 
frauded, by  putting  in  a  lawful  covenant  within  the  indenture.  Where- 
fore the  court  here  did  not  deliver  any  great  opinion :  but,  ahente  WalrM- 
ley  adjoumatur:  and  it  was  afterwards  adjudged  that  this  obligation  was 
void  in  every  part,  "being  against  law."  To  the  same  effect  is  Norton 
V.  Simmeiy  Hobart,  12,  where  <<  a  difference  was  taken  between  a  bond 
made  void  by  statute  and  by  common  law;  for,  upon  the  statute  23  H.  6, 
cap.  9,  if  a  sheriff  will  take  a  bond  for  a  point  against  that  law,  and 
also  for  a  due  debt,  the  whole  bond  is  void,  for,  the  letter  of  the  statute 
is  80,  for  a  statute  is  a  strict  law,  but  the  common  law  doth  divide  accord*- 
ing  to  common  reason,  and,  having  made  that  void  that  is  against  law, 
lets  the  rest  stand, — as  is  14  H.  8,  fo.  15/'  The  statute  5  &  6  Edw.  6, 
c.  16,  s.  2,  enacts,  <<that,  if  any  person  or  persons,  at  any  time  hereaf- 
ter, bargain  or  sell  any  office  or  offices,  or  deputation  of  any  office  or 
offices,  or  any  part  or  parcel  of  any  of  them,  or  receive,  have,  or  take 
any  money,  fee,  reward,  or  any  other  profit,  directly  or  indirectly,  or 
take  any  promise,  agreement,  covenant,  bond,  or  any  assurance  to  re- 
ceive or  have  any  money,  &c.,  for  any  office  or  offices,  or  for  the  de- 
putation of  any  office  or  offices,  or  any  part  of  any  of  them,  or  to 
the  intent  that  any  person  should  have,  exercise,  or  enjoy  any  office  or 
offices,  &c.,  which  office  or  offices,  or  any  part  or  parcel  of  them,  shall 
in  any  wise  touch  or  concern  the  administration  or  execution  of  justice, 
or  the  receipt,  controlment,  or  payment  of  any  of  the  '^'king's 
highness's  treasure,  money,  rent,  revenuej  account,  aulnage, 
auditorship,  or  surveying  of  any  of  the  king's  majesty's  honours,  cas- 
tles, manors,  &c.,  or  any  of  the  king's  majesty's  customs,  or  any  other 
administration  or  necessary  attendance  to  be  had,  done,  or  executed  in 
any  of  the  king's  majesty's  custom-house  or  houses ;  or  the  keeping  of 
any  of  the  king's  majesty's  towns,  castles,  or  fortresses,  being  used,  oocu« 
pied,  or  appointed  for  a  place  of  strength  and  defence ;  or  if hich  shall 
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concern  or  touch  any  clerkship  to  be  occnpied  in  anj  manner  of  court 
of  record,  wherein  justice  is  to  be  ministered ; — that  then  all  and  ever j 
such  person  and  persons  that  shall  so  bargain  or  sell  any  of  the  said  office 
or  offices,  deputation  or  deputations,  or  that  shall  take  any  money,  fee, 
reward,  or  profit,  for  any  of  the  said  office  or  offices,  &c.,  or  any  part  of 
any  of  them,  or  that  shall  take  any  promise,  covenant,  bond,  or  assurance 
for  any  money,  reward,  or  profit  to  be  given  for  any  of  the  said  office  or 
offices,  &c.,  or  any  part  of  any  of  them^  shall  not  only  lose  and  forfeit  all 
his  and  their  right,  interest  and  estate  which  such  person  or  persons  fihail 
then  have,  of,  in,  or  to  any  of  the  said  office  or  offices,  &c.,  or  of,  in,  or 
to  the  gift  or  nomination  of  any  of  the  said  office  or  offices,  deputation 
or  deputations,  for  the  which  office  or  offices,  or  for  the  deputation  or 
deputations  of  which  office  or  offices,  or  for  any  part  of  any  of  them,  any 
such  person  or  persons  shall  so  make  any  bargain  or  sale,  or  take  or 
receive  any  sum  of  money,  fee,  reward,  or  profit,  or  any  promise,  cove- 
nant, or  assurance  to  have  or  receive  any  fee,  reward,  money,  or  profit; 
but  also  that  all  and  every  such  person  or  persons  that  shall  give  or  pay 
any  sum  of  money,  reward,  or  fee,  or  shall  make  any  promise,  agree- 
ment,  bond,  or  assurance  for  any  of  the  said  offices,  or  for  the  deputa- 
tion or  deputations  of  any  of  the  said  office  or  offices,  or  any  part  of 
any  of  them,  shall  immediately  by  and  upon  the  same  fee,  money,  or 
^-ocn     *reward  given  or  paid,  or  upon  any  such  promise,  covenant, 

^  bond,  or  agreement  had  or  made  for  any  fee,  sum  of  money,  or 
reward,  to  be  paid  as  is  aforesaid,  be  adjudged  a  disabled  person  in  the  law, 
to  all  intents  and  purposes,  to  have,  occupy,  or  enjoy  the  said  office  or 
offices,  deputation  or  deputations,  or  any  part  of  any  of  them,  for  the 
which  such  person  or  persons  shall  so  give  or  pay  any  sum  of  money, 
fee,  or  reward,  or  make  any  promise,  covenant,  bond,  or  other  assurance, 
to  give  or  pay  any  sum  of  money,  fee,  or  reward."  And  the  third  se^ 
tion  enacts  <(that  all  and  every  such  bargains,  sales,  promises,  bonds, 
agreements,  covenants,  and  assurances,  as  be  before  specified,  sh&ll  be  Toid 
to  and  against  him  and  them  by  whom  any  such  bargain,  sale,  bond,  pro- 
^.^^^    mise,  covenant,  or  assurance,  shall  be  had  or  made."     The  49  G» 

^    8,  c.  126,  s.  3, (a)  makes  the  purchase  or  sale  of  an  office  ^within 

(a)  Which  dedaret  and  eniicts,  «that,  from  and  aAer  the  passing  of  this  act,  if  snj  pmoD 
or  persons  shall  sell  or  bargain  for  the  sale  of,  or  receivef  have,  or  take  any  money,  fee,  gn> 
tiiity,  loan  of  money,  reward,  or  profit,  directly  or  indirectly,  or  any  promise,  agreement,  conr- 
nant,  contract,  bond,  or  assurance,  or  shall,  by  any  way,  device,  or  means,  contract  or  agree  to 
receive  or  have  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indi- 
rectly, — and  also  if  any  person  or  persons  shall  purchase  or  bargain  for  the  purchase  of,  cr 
give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  or  make  or  enter  in» 
any  promise,  agreement,  covenant,  contiaet,  bond,  or  assurance,  to  give  or  pay  any  mooft, 
foe,  gratuity,  loan  of  money,  reward,  or  profit  or  shall,  by  any  way,  means^  or  device,  &y^ 
tract  or  agree  to  give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  pmft 
directly  or  indirectly, — ^for  any  office,  commission,  place,  or  employment  specified  or  describai 
in  the  said  recited  act  [5  &  6  £dw.  6,c.  16,]  or  this  act,  or  within  the  true  intent  or  meanius 
of  the  said  act  or  this  act,  or  for  any  deputation  thereto,  or  for  any  part,  parcel,  or  participt* 
tion  of  the  profits  thereof,  or  ibr  any  appointment  or  nomination  thereto,  or  resignation  them.'C 
or  for  the  consent  ov  consents,  or  voice  or  voices  of  any  person  or  persons  »  any  soch  appoiai 
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the  proldbition  of  the  former  statate,  an  indictable  offence.  A  con- 
tract for  the  doing  of  a  thing  that  is  prohibited  bj  a  statute,  or  the 
doing  of  which  subjects  the  partj  to  a  penalty,  cannot  be  made  the  foun- 
dation of  an  action.(a)  In  3d  Inst.  154,  it  is  said:  '<  The  king  referred 
the  case(i)  unto  Sir  Thomas  Egerton,  lord  chancellor  of  England,  and 
to  the  chief  justice  of  the  King's  Bench :  Sir  Robert  Vernon,  being 
coferer  of  the  king's  house,  by  reason  of  which  office  he  hath  the  receipt 
»nd  payment  of  40,000?.  of  the  king's  treasure  yearly,  and  payeth  the 
wages  beneath  the  stayres,  &c.,  did  bargain  and  sell  the  said  office  for  a 
great  sum  of  money,  and  for  certain  annuities  to  be  paid,  to  Sir  Arthur 
Ingram,  knight.  The  first  question  was,  whether  the  said  office  were  void 
by  force  of  the  statute  of  5  &  6  Edw.  6,  c.  16.  The  second  was,  seeing 
the  words  of  this  act  be, — <  shall  be  adjudged  a  disabled  person  in  law, 
to  all  intents  and  purposes,  to  have  and  occupy  any  such  office,'  &c., — 
whether  the  king  might  dispense  with  that  [disabled;]  and,  upon  maturo 
deliberation,  and  hearing  of  counsel  learned,  they  resolved,  and  so  cer- 
tified the  king,  that  the  same  office  was  void  by  the  said  bargain  and 
sale,  and  that  the  king  could  not  dispense  with  the  said  disability,  for 
the  reason  and  cause  above-said.(c)  [Maule,  J.  That  comes  to  nothing 
at  all.]  In  Huggin$  v.  Bambridge,  Willes,  241,  it  was  held  that  a  con- 
tract with  a  warden  of  the  Fleet,  (who  held  only  for  life  under  the  crown,) 
that,  for  a  sum  of  money,  he  would  surrender  the  office  to  the  king,  to 
the  intent  that  he  should  procure  from  the  *king  a  grant  of  the  r.^  ^^- 
office  to  the  purchaser,  is  void  by  the  5  &  6  Edw.  6,  c.  16 ;  and  ^ 
a  bond  given  to  secure  the  payment  of  such  consideration  money,  can- 
not be  enforced  in  a  court  of  law.  So,  in  Layng  v.  Paine^  Willes,  571, 
it  was  held  that  a  bond  given  by  any  of  the  officers  mentioned  in  that 
Btatate,  for  securing  all  the  profits  of  the  office  to  the  person  appoint- 
ing, was  void :  so,  a  bond  given  by  such  an  officer,  to  surrender  when- 
ever the  person  appointing  should  choose.  In  Parsons  v.  Thompson^ 
1  H.  Blac.  822,  A.,  being  possessed  of  an  office  in  a  dock-yard,  B.,  in 
order  to  induce  him  to  procure  himself  to  be  superannuated,  and  retire  on 
the  usual  pension,  agreed,  (without  the  knowledge  of  the  navy  board, 
to  whom  the  appointment  belonged,)  in  case  B.  should  succeed  him,  to 
allow  him  a  certain  annual  share  of  the  profits  of  the  office :  and  it  was 
held  that  no  action  could  be  maintained  upon  the  agreement.  And  in 
Crarfarth  v.  Fearon^  1  H.  Blac.  827,  A.,  by  the  interest,  and  on  the  ap- 
plication of  B.,  was  appointed  customer  of  a  port,  having  previously 
signed  an  agreement,  declaring  that  his  name  was  used  in  the  appiica- 
don,  in  trust  for  B.,  that  he  would  appoint  such  deputies  as  B.  should 
nominate,  and  would  empower  B.  to  receive  the  profits  of  the  office  to 

ment,  nomination,  or  resignntion,— -then,  and  in  every  such  case,  every  raoh  person,  and  also 
every  person  who  shall  wilfully  and  knowingly  aid,  abet,  or  assist  suoh  person  therein,  shall 
W  deemed  and  adjudged  guilty  of  a  misdemeanor." 

ia)  Vide  CunMl  v.  Davmon,  ante,  p.  376.  (6)  Sir  J,  Jngrani'i  cam^  12  Jac.  1. 

c)  And  see  Ca  Idtt  3  34  a,  I  Tho.  Co.  Utt  240. 
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his  own  use:  upon  the  failure  of  A.  to  comply  with  the  agreement,  it 
was  held  that  no  action  upon  it  would  lie  against  him.  So,  in  Blaeh- 
ford  V.  PrestoUj  8  T.  B.  89,  it  was  held  that  a  sale  (by  the  owner)  of 
the  command  of  a  ship  employed  in  the  East  India  Company's  serrice, 
without  the  knowledge  of  the  company,  is  illegal;  and  the  contract  of 
sale  cannot  be  the  foundation  of  an  action.  Lord  Kbnton  there  said: 
((There  is  no  rule  better  established  respecting  the  disposition  of  ererj 
j^-QQ-.     office  in  which  the  public  are  concerned,  than  this — *detur  dig- 

^  niori:  on  principles  of  public  policy,  no  money  consideration 
ought  to  influence  the  appointment  to  such  offices.  This  principle  was 
much  considered  by  the  late  Lord  Chancellor  Thurlow,  in  a  case  that 
came  before  him  on  an  injunction  bill,  where  a  noble  lord  having,  in  con- 
sequence of  his  own  office  in  the  king's  household,  recommended  another 
person  to  the  appointment  of  another  place  in  the  household,  and  bar- 
ing made  that  recommendation  in  consideration  of  an  annuity  to  be 
granted  to  a  third  person,  not  to  himself,  the  contract  was  considered  aa 
illegal ;  and  a  perpetual  injunction  was  granted  to  the  party  suing  on 
that  contract  in  a  court  of  law.(a)  Up  to  a  certain  extent,  the  legisla- 
ture have  interfered,  and  prohibited,  by  the  statute  5  &  6  Edw.  6,  c.  16, 
the  sale  of  some  offices:  but,  whether  or  not  that  act  of  parliament  wer^ 
necessary  for  the  purpose,  I  will  not  now  inquire."  And  Lawrbh CE,  J., 
said :  <<  The  short  question  here  is,  whether  or  not  a  contract  entered 
into  between  two  individuals,  in  direct  violation  of  the  orders  of  the  East 
India  Company,  and  against  public  policy,  can  be  enforced  in  a  court 
of  justice.  With  regard  to  offices  under  government,  it  has  been  dedded 
that  they  cannot  be  sold,  though  they  be  not  such  offices  as  are  men- 
tioned in  the  statute  5  &  6  Edw.  6,  c.  16.  This  point  was  much  con- 
sidered in  ParBonn  v.  Thompnon^  where  an  officer  in  the  dock-yard  at 
Chatham  agreed  to  give  another  officer  there,  a  certain  share  of  the 
profits,  if  the  latter  would  procure  himself  to  be  superannuated,  and 
retire  on  the  usual  pension,  to  make  way  for  the  former;  and  it  was 
holden  that  such  agreement,  having  been  made  without  the  knowledge 
of  the  navy  board,  to  whom  the  appointment  belonged,  could  not  be 
the  foundation  of  an  action,  because  it  was  contrary  to  public  policy. 
^-QQ-,     There,  a  distinction  was  taken  ^between  those  offices  that  can- 

^  not  be  legally  sold,  and  those  that  may  be  the  object  of  sale, 
where  the  sale  takes  place  under  the  authority  and  with  the  consent  of 
those  who  have  the  power  of  appointment,  as  commissions  in  the  army.(i) 
Now,  the  principle  on  which  that  case,  and  the  cases  there  referred  to, 
were  decided,  must  govern  the  present,  unless  it  can  be  shown  that  there 
is  some  distinction  between  offices  held  under  the  East  India  Company  and 
those  under  government :  but  I  think  no  such  distinction  can  be  esta* 
blished,  as  far  as  respects  this  purpose."  [Wilde,  C.  J.  In  that  case  the 
party  superannuated  himself  by  fraud.]     In  Stackpoole  v.  EarU,  3  Wil& 

(a)  See  Hcaumfs^  ▼.  Du  ChaUl,  1  Bro.  C.  C.  124.  {b)  Vide  post,  597,  a.  (o> 
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1S8y  a  contract  to  pay  a  percentage  for  procuring  one  to  purcbase  the 
office  of  sorTeyor  of  the  baggage  of  the  port  of  London,  was  held  to  be 
urithin  the  prohibition  of  the  5  &;  6  Edw.  6,  c.  16.  [Maule,  J.  There, 
the  objection  waa  taken  upon  the  evidence,  not  npon  the  declaration.] 

By  the  55  6.  8,  c  184^  s.  3,  general  powers  are  given  to  the  com- 
missioners of  stamps  to  appoint  all  proper  officers.  The  sub-distributor, 
— an  officer  expressly  mentioned  in  the  56  O.  3,  c.  58,  s.  120,  and  in 
the  3  &;  4  W.  4,  c.  97^^  as.  1,  8, — ^is  appointed  by  the  distributor.(a)  By 
the  3  G.  4,  c.  88,  profision  is  made  for  the  appointment  and  regulation 
of  collectors  of  land  and  assessed  taxes.  Both  these  are  clearly  offices 
within  the  5  &  6  Edw.  6,  c.  16. 

Prentice^  contra.  The  question  is,  whether  the  whole  contract  is 
▼oid,  because  one  branch  of  it  may  be  within  the  prohibition  of  the 
etatute  of  Edward.  With  the  exception  of  Parsofis  v.  Thompson  and 
Qarfarth  v.  Feanmy  all  the  cases  cited  on  the  part  of  the  defendant 
were  cases  of  bonds.  In  the  case,  however,  of  a  deed  which  r^croA 
^contains  several  matters  of  contract  that  are  capable  of  being  ^ 
severed,  modem  cases  show  that  an  illegality  aflfecting  one  branch  of  it 
only,  does  not  avoid  the  whole  instrument.  Thus,  in  Doe  d.  Thompson  v. 
PitcheTj  6  Taunt.  359,  it  was  held,  that,  if  there  be  in  a  deed  one  limi- 
tation to  an  use  which  is  a  charitable  use  within  the  statute  9  G.  2,  c.  36, 
that  statute  does  not  therefore  avoid  other  limitations  in  the  same  deed, 
which  are  not  within  the  act.  «  The  deed,"  says  Gibbs,  C.  J.,  <<  is  ar- 
gued to  be  void  on  three  grounds.  First,  if  it  be  void  as  to  part,  it  is 
«aid,  it  must  be  void  as  to  the  whole.  If  the  objection  had  been  derived 
from  the  common  law,  it  is  admitted  that  would  not  be  the  consequence; 
but  it  is  urged  that  the  statute  makes  the  whole  deed  void.  As  the 
^sonnsel  for  the  plaintiff  puts  it,  there  is  no  difference  between  a  transac- 
tion void  at  common  law,  and  void  by  statute :  if  an  act  be  prohibited, 
the  construction  to  be  put  on  a  deed  conveying  property  illegally,  is, 
that  the  clause  which  so  conveys  it,  is  void  equally,  whether  it  be  by 
statute  or  common  law:  but  it  may  happen  that  the  statute  goes  fur- 
ther, and  says  that  the  whole  deed  shall  be  void  to  all  intents  and  pur- 
poses ;  and,  when  that  is  so,  the  oourt  must  so  pronounce,  because  the 
legislature  has  so  enacted,  and  not  because  the  transaction  prohibited  is 
illegal.  I  cannot  find  in  this  act  any  words  which  make  the  entire  deed 
void.  The  words  are,  <  all  gifts,  grants,  conveyances,  appointments,  as- 
surances, transfers,  and  settlements  whatsoever,  of  any  lands,  or  of  any 
estate  or  interest  therein,  shall  be  absolutely  and  to  all  intents  void.'  I 
think  this  grant  of  that  interest  in  land,  which  by  the  terms  of  the  grant 
is  to  be  applied  to  a  charitable  use,  is  void ;  but  I  think  the  statute 
iQakes  nothing  more  void,  and  that  the  deed,  so  far  as  it  passes  other 
lands,  not  to  a  charitable  use,  is  good.  Therefore  that  argument  r^ceqi 
fails."    So,  here,  *the  contract,  so  far  as  it  relates  to  the  sale    ^ 

(a)  See  56  Geo.  3,  c.  56,  s.  90.  (IieJand.) 
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of  an  office,  is  void ;  bat  the  rest  may  stand.     The  17th  section  of  th^ 
26  G.  8,  c.  60,  required,  that,  upon  any  transfer  of  the  property  in  » 
ship,  the  certificate  of  registry  should  be  recited  in  the  bill  or  other  in- 
strument of  sale  thereof;  and  that  otherwise  «<such  bill  of  sale  should 
be  utterly  null  and  void  to  all  intents  and  purposes."    In  Kerruan  r. 
CoUj  8  East,  231,  it  was  held,  that,  although  a  bill  of  sale  for  transfer* 
ring  the  property  in  a  ship  by  way  of  mortgage,  may  be  void,  as  such, 
for  want  of  reciting  the  certificate  of  registry  therein,  as  required  by  the 
statute,  yet  the  mortgagor  may  be  sued  upon  his  personal  covenant,  con* 
tained  in  the  same  instrument,  for  the  re-payment  of  the  money  lent. 
The  judgment  of  the  lord  chancellor,  in  Bellamy  v.  Burrow j  Gas.  temp. 
Talbot,  97,  shows  that  the  object  of  the  statute  was,  to  restrain  corrupt 
agreements,  and  to  avoid  them,  as  between  the  grantor  and  grantee. 
[Maulk,  J.    To  avoid  them  generally.]     The  real  subject-matter  of  the 
agreement  here,  is,  the  sale  of  the  business  of  a  law-stationer.     All  the 
rest  is  collateral.     The  declaration  would  have  been  perfectly  good,  at 
least  on  general  demurrer,  if  the  mutual  promises  had  been  wholly  omit- 
ted.     The  plaintiff  was  not  bound  to  set  out  the  whole  agreement. 
[Wilde,  G.  J.    He  was  bound  to  set  out  the  whole  consideration  for  the 
defendant's  promise.]    Suppose  this  had  been  a  contract  for  the  sale  of 
two  distinct  businesses,  upon  separate  considerations,  might  not  the  con- 
tract have  been  good  as  to  one,  although,  as  to  the  other,  it  might  have 
been  bad  ?    [Wilde,  G*  J.    No  doubt,  you  may  put  two  distinct  and  in- 
dependent contracts  upon  one  piece  of  paper.     But  here,  the  considera- 
tion alleged  is  an  entire  one.]     It  is  nowhere  alleged  in  this  declaration, 
that  the  plaintifi'  was,  at  the  time  of  the  contract,  sub-distributor  of 
^f^qoi     s^^^ps  *^^  collector  of  assessed  taxes;  but  merely  that  he  had 
^-'     been  so.     [Gresswell,  J.     He  undertakes,  by  the  agreement, 
not  to  collect  any  of  the  assessed  taxes  after  a  certain  day.]    The  court 
will  intend  nothing  to  make  the  declaration  bad.    Nor  will  they  assume, 
as  it  is  not  averred,  that  the  plaintiiT  had  been  a  collector  appointed 
under  the  assessed-taxes  acts. 

Badeley^  in  reply.  The  court  will  take  notice  of  assessed  taxes,  and 
that  there  are  no  other  collectors  than  those  mentioned  in  the  acts.  The 
consideration  alleged  in  the  declaration  is  clearly  not  severable,  and  is 
on  the  face  of  it  illegal.  The  plaintiff  had  no  right  to  contract  to  de- 
prive the  crown  of  the  benefit  of  his  services  as  collector.(a)  All  con- 
tracts which  are  contrary  to  public  policy  are  void ;  Law  v.  Zaco,  3  P. 
Wms.  391,  Norton  v.  Simmer  and  Pearson  v.  Humes^  Garter,  229,(6) 
show  that  there  is  a  distinction  between  contracts  partially  void  at  com* 
mon  law,  and  those  which  are  declared  void  by  statute.  In  Chitty  on 
Contracts, — ^referring  to  Law  v.  JSbdsony  11  East,  300,  Forster  v,  7a)p> 

(a)  And  §ee  Pdhan^t  '^t,  4  Leonard,  33. 

(6)  In  Petmoytr  v.  Bran^  Comberbach,  441,  Lord  Holt  disclaimed  all  knowledge  of  "that 
Carter,"  aod  would  not  allow  his  authoritjrt 
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hfy  5  B.  &  Ad.  887,  and  several  other  cases  of  that  class, — ^it  is  said  (a) 
that  « it  may  be  laid  down  as  a  general  rule,  that,  where  a  contract,  be 
it  express  or  implied,  is  expressly  or  by  implication,  forbidden  by  the 
common  or  statute  law,  no  court  will  lend  its  assistance  to  give  it  eflfect." 
Upon  the  fair  construction  and  intendment  of  the  contract  as  stated  in 
this  declaration,  it  does  appear  that  the  plaintiff  was  collector  of  taxes 
at  the  time  it  was  entered  into.  [Maule,  J.  The  plaintiff  distinctly 
avers  that  he  had  always,  from  the  time  of  making  the  agreement,  per- 
formed and  fulfilled  the  same  on  his  part,  and  had  not  at  any  time  since 
the  1st  of  March,  '^'1847,  collected  any  of  the  aeaested  taxes.']  r^cRoo 
For  any  thing  that  appears,  the  entire  agreement  is  set  out  in  ^ 
the  declaration*  [Wildb,  C.  J.  The  court  will  intend  that  the  whole 
consideration  for  the  payment  of  the  money  is  stated.] 

Wildb,  G.  J.  I  am  of  opinion  that  the  defendant  in  this  case  is  en- 
titled to  judgment,  on  the  ground  that  the  declaration  does  not  disclose 
a  good  cause  of  action.  It  is,  therefore,  unnecessary  to  discuss  the 
sufficiency  either  of  the  plea  or  of  the  replication.(i)  The  declaration 
sets  out  an  agreement;  and  one  question  is,  whether  it  sets  out  an 
agreement  which  is  single  and  entire,  made  on  one  entire  consideration, 
or  one  that  is  severable  in  its  nature,  and  deals  vrith  matters  that  are 
unconnected  with,  and  independent  of,  each  other.  It  seems  to  me  that 
the  matter  alleged  in  the  declaration  amounts  to  one  entire  agreement, 
— which  may  very  well  be,  although  the  contract  be  to  perform  several 
distinct  things.  By  the  agreement,  as  set  out  in  the  declaration, — which 
begins  with  reciting  that  the  plaintiff  had  for  a  long  time  past  carried 
on  the  business  of  a  law-stationer,  and  also  had  been  sub-distributor  of 
stamps,  collector  of  assessed  taxes,  and  agent  for  the  Birmingham  Fire 
Office,  and  that  the  plaintiff,  being  desirous  of  giving  up  his  said  busi- 
ness, had  agreed  with  the  defendant  for  the  sale  of  the  same,  and  of  all 
his  good-will  and  interest  therein,  to  him,  for  the  sum  of  300Z., — it  was 
witnessed,  that,  in  consideration  of  300Z.,  the  plaintiff  agreed  to  sell,  and 
the  defendant  to  purchase,  all  the  said  business  of  a  law-stationer  so 
carried  on  by  the  plaintiff,  and  all  his  good-will  and  interest  therein, 
and  in  every  part  and  branch  thereof:  and  the  defendant  promised  and 
agreed  to  pay  the  300Z.,  at  certain  periods ;  and  it  was  further  agreed 
i(that  the  '^'plaintiff  should  not,  at  any  time  after  the  1st  of  r^RQA 
March  then  next,  carry  on  the  business  of  a  law-stationer,  or  *- 
collect  any  of  the  assessed  taxeSy  or  accept  the  office  of  an  agent  to  any 
fire  or  life-assurance  company,  within  ten  miles  of  Gloucester,  but  would 
use  his  best  endeavours  to  introduce  the  defendant  to  the  said  business 
and  offices^"  that  is,  the  business  of  a  law-stationer,  and  the  offices  of 
sub-distributor  of  stamps,  collector  of  assessed  taxes,  and  agent  to  the 
Birminghan^  Fire  Office.     The  declaration  then  proceeds  to  allege  that 

(a)  3d  edit.  p.  417. 

(6)  The  arKumeDt  upon  them  has  tbcrefbra  been  omitted. 
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^ Jiie  said  agreement  being  so  made,  afterwardB,  in  eanaideration  thereof,*' 
— from  which  words,  it  seems  to  me  that  it  must  necessarily  be  inferred 
that  the  agreement  in  all  its  several  parts  formed  the  consideration  for 
the  defendant's  promise,  there  being  no  rational  ground  for  saying  that 
one  of  the  things  mentioned  in  the  agreement  formed  the  consideration 
in  preference  to  the  others, — ('and  that  the  plaintiff,  at  the  request  of 
the  defendant,  had  then  promised  the  defendant  to  perform  the  said 
agreement  on  his  part,  he,  the  defendant,  undertook  and  then  promised 
the  plaintiff  to  perform  the  said  agreement  on  his  part/'  It  then  pro- 
ceeds to  aver, — ^in  a  manner  not,  perhaps,  very  material,  except  as  show- 
ing what  the  pleader,  who  would  hardly  have  averred  the  performance 
of  that  which  he  considered  to  be  dehors  the  contract,  understood  to  be 
the  agreement  between  the  parties, — <<that  the  plaintiff  had  always, 
from  the  time  of  making  the  agreement,  performed  and  fulfilled  the  same 
on  his  part,  and  was  afterwards,  to  wit,  on,  &c.,  and  always  from  thence 
hitherto  had  been,  ready  and  willing  to  acc^t  and  receive  from  the 
defendant  the  securities  for  the  3002.  in  manner  as  in  the  agreement 
provided,  and  had  not  at  any  time  after  or  since  the  said  1st  of  March, 
1847,  carried  on  the  business  of  a  law-stationer,  or  eoUeeted  any  of  the 
ai$essed  taxeSy  or  accepted  the  office  of  an  agent  to  any  fire  or  life-assur- 
^.Q.-.  ance  company,  within  ten  miles  of  ^Oloucester,  and  had  always, 
^  from  the  time  of  making  the  said  agreement,  used  his  utmost 
endeavours  to  introduce  the  defendant  to  the  said  business  and  offices" 
And  it  then  alleges  a  breach,  in  the  non-payment  of  one  of  the  instalments. 
Looking  at  this  agreement,  it  appears  to  me  that  it  is  one  entire  and 
indivisible  contract,  founded  upon  one  entire  consideration. 

If,  then,  the  contract  declared  on  is  entire,  the  next  question  is,  to 
what  does  it  relate  ?  The  subject-matter  of  the  agreement,  in  addition 
to  the  sale  of  the  business  of  a  law-stationer,  is,  that  the  plaintiff  will, 
for  certain  reward,  resign  the  offices  of  collector  of  assessed  taxes  and 
sub-distributor  of  stamps,  and  use  his  best  endeavours  to  procure  the 
defendant  to  be  appointed  to  those  offices.  The  question  is,  whether 
these  are  offices  within  the  statute  5  &  6  Edw.  6,  c.  16.  It  is  said  that 
the  court  cannot  take  notice  of  the  office  of  <(  collector  of  assessed  taxes." 
He  is,  however,  an  officer  appointed,  under  certain  acts  of  parliament^ 
of  which  we  must  take  notice,  to  an  office  connected  with  the  receipt  o( 
the  revenue.  The  office  of  sub-distributor  of  stamps,  likewise,  is  an 
office  of  the  same  description.  Both  are  within  the  5  &  6  Edw.  6,  c.  16, 
the  third  section  of  which  avoids  all  contracts  for  the  sale  or  purchase 
of  the  several  offices  mentioned  in  the  second  section.  We  need  not, 
therefore,  look  beyond  the  provisions  of  that  statute,  to  see  that  the  con- 
tract declared  on  in  this  case  cannot  be  made  the  foundation  of  an  action. 
The  49  G.  3,  c.  126,  s.  8,  however,  carries  the  matter  still  further,  by 
making  the  transactions  prohibited  by  the  statute  of  Edward,  misdemean- 
ors.    The  effect  of  both  statutes  is,  that  this  agreement  is  utterly  void 
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GoLTMANy  J.  I  am  entirely  of  the  same  opinion.  The  contract  can- 
not be  broken  np  in  the  manner  suggested.  It  is  one  entire  contract, 
and  the  defendant  could  not  be  called  upon  to  pay,  except  upon  the  per- 
formance by  the  ^plaintiff  of  the  whole  consideration.  If  any  r^cp^of; 
part  of  the  consideration  is  void,  the  money  cannot  be  recovered.  '- 
Heading  this  declaration,  as  I  think  we  are  bound  to  read  it,  according 
to  the  plain  common  sense  of  the  words  used,  I  find  a  part  of  the  con- 
sideration to  be  the  covenant  on  the  plaintiff's  part  to  recommend  the 
defendant  to  an  office  relating  to  the  collection  of  her  majesty's  revenue,-^- 
which  is  precisely  within  the  prohibition  of  the  5  &  6  Edw.  6,  c.  16.  It 
has  never  been  held  that  that  statute  applies  only  to  one  who  has  power 
himself  to  appoint  to  the  office  which  is  the  subject  of  the  bargain.  In 
Law  V.  LaWy  which  is  a  leading  authority,  the  party  had  no  such  power : 
he  only  engaged  to  use  his  influence  with  the  commissioners.  If  this 
contract  were  not  made  void  by  the  statute,. I  still  think  it  would  be 
void  at  common  law,  upon  the  principle  laid  down  by  Lord  Thurlow, 
on  granting  a  perpetual  injunction  in  Haneington  v.  Du  Chatelj  1  Bro. 
G.  G.  124,(a)  viz.,  that  contracts  for  the  sale  of  offices  of  this  sort,  are 
contrary  to  public  policy. 

Maule,  J.  I  also  think  the  declaration  is  bad,  on  the  ground  that 
it  discloses  a  contract  made  void  by  the  statute  5  &  6  Edw.  6,  c.  16. 
The  second  section  prohibits  the  taking  any  money  or  agreement  for 
money  or  reward,  to  the  intent  that  the  party  paying  or  agreeing  to  pay 
the  money  should  have  or  exercise  any  office,  amongst  others,  relating 
to  the  receipt  or  controlment  of  the  revenue ;  and  the  third  section 
makes  the  contract  absolutely  null  and  void.  The  agreement  now  in 
question,  in  substance  is,  that  the  defendant  shall  pay  the  plaintiff  8007., 
to  the  intent  that  the  former  shall  have  and  exercise  the  offices  of  sub- 
distributor of  stamps,  and  collector  of  assessed  taxes, — ^both  clearly 
offices  within  the  direct  prohibition  of  the  statute.  The  agreement  bears 
evident  traces  of  an  intention  to  evade  '''that  act.  It  is  said,  that  r^i^qi^ 
this  is  stated  as  a  further  agreement,  and  that,  rejecting  that  *- 
part  of  the  agreement,  which  relates  to  the  offices  of  sub-distributor  of 
stamps  and  collector  of  assessed  taxes,  and  also  the  mutual  promises, 
enough  would  remain  to  support  the  action.  But  I  think  we  are  not  at 
liberty  either  to  reject  the  mutual  promises,  or  so  to  sever  the  agre^ 
ment.  It  is  by  no  means  clear  that  the  declaration  would  be  good  if  the 
mutual  promises  were  omitted.  It  would  be  an  irregular  declaration  in 
assumpsit.  If  the  omission  had  the  effect  of  severing  the  agreement,  it 
would  give  to  the  declaration  an  effect  totally  different  from  the  intention 
of  the  parties.  We  cannot  reject  words,  the  omission  of  which  would 
alter  the  sense.  The  defendant  contracted  to  pay  the  800Z.  in  consider- 
ation of  all  that  the  plaintiff  contracted  to  do  on  his  part. 

Cbbsswell,  J.    I  agree  with  the  rest  of  the  court  in  thinking  this 

(a)  And  see  12  Rich.  8,  c.  9. 
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declaration  bad.  It  b  impossible  to  look  at  the  agreement  set  out,  with- 
out seeing  that  the  object  of  the  parties  was,  the  sale  of  the  offices  in 
question.     Upon  the  face  of  the  declaration  there  is  no  right  of  action. 

Judgment  for  the  defendant,  (a) 

(a^  For  cases  within  the  statute  of  Edward,  see  Dr.  Treoor't  eatt^  (Chancellorship  of  a  dio- 
cese,) 12  Co.  Rep.  78,  Cro.  Jac.  269 ;  Woodward  ▼.  jPez/y,  (Archdeacon's  registership,)  3  Ler. 
289,  2  Vent  187  ;  Law  v.  Law,  (Supervisorship  of  excise,^  3  P.  Wms.  391,  Ca^es  temp.TaIb. 
140 ;  Morria  v,  M^Culloekj  (Commission  in  the  marines,)  Ambler,  432. 

For  cases  not  within  the  statute  of  Edward,  see  Godbou^t  eoM^  (Office  of  bailiff  of  a  hundred.) 
4  Leon.  33 ;  EUU  ▼.  BiddU,  (Office  lield  tn/ce,  and  denuses  thereof;)  2  Lev.  151,  Preoedenn 
in  Chanceiy,  (Commission  in  the  army,)  99. 


*598]  *LOGAN  v.  HALL  and  Another,    June  i. 

A.  being  a  lessee  of  a  messuage  under  the  corporation  of  London,  demised  it,  in  1829,  so  64 
C,  and  D..  for  twenty-one  years ;  the  lessees  covenanting  to  repair,  and  to  insure  **  in  the 
sum  of  2600/.  at  the  least,  in  The  Protector  Fire  Insurance  Office,  or  in  such  other  respect- 
able insurance  office  in  London  or  Westminster,  as  R,  C,  and  D.  (the  lessees,)  their  ezec»> 
tors,  &C.,  should  think  fit  ;'*  with  a  proviso  for  re-entry  for  breach  of  any  of  tlie  covenants. 

In  1835,  C,  by  indenture,  granted  an  underlease  to  E.  and  F.,  for  the  residue  of  the  term, 
wanting  one  day ;  the  underlease  containing  the  like  covenants  to  repair,  and  to  insure 
« in  the  sum  of  2500/.  at  the  least,  in  The  Protector  Fire  Insurance  Office,  or  in  such  other 
respectable  fire  insurance  office  in  Loudon  or  Westminster  as£.and  F.,tlieir  executors,  &c^ 
should  think  fit;'*  and  also  a  proviso  for  reentry  for  breach  of  any  of  the  covenants. 

The  messuage  being  out  of  repair,  and  uninsured,  the  executors  of  A.,  in  1843,  brought  eject- 
ment, and  recovered  possession : — Held,  that  C.  was  not  entitled  to  recover  against  El.  aiKl 
F.  the  value  of  his  reversionary  interest, — ^the  loss  thereof  not  being  the  result  of  tktir 
breaches  of  covenant,  but  of  the  breaches  of  covenants  by  C,  to  which  covenants  they  were 
no  parties. 

Held  also,  that  the  execution  by  the  defendants  of  t)ie  indenture  of  underlease,  and  payment 
of  rent  thereunder  to  C,  was  sufficient  evidence  for  the  jury  that  C.  was  solely  entitled  10 
tlie  reversion  expectant  upon  the  determination  of  tlie  underlease. 

Covenant.  The  declaration  stated,  that  before  and  at  the  time  of 
the  making  of  the  indenture  thereinafter  mentioned  to  ha^e  been  made 
between  the  plaintiff  of  the  one  part,  and  the  defendants  and  one 
H.  Moult,  since  deceased,  of  the  other  part,  the  plaintiff  was  lawfully 
possessed  of  the  messuage  and  premises  thereinafter  mentioned  to  have 
been  demised  by  that  indenture,  for  the  residue  of  a  certain  term  of 
years,  to  wit,  the  term  of  twenty-one  years,  from  the  25th  of  March,  1829, 
and  which  term  of  years  had  been  and  was  created  by  a  certain  inden- 
ture, theretofore,  to  wit,  on  the  7th  of  July,  1829,  made  between  one 
J.  D.  Middleton  of  the  one  part,  and  one  T.  Kinnear,  the  plaintiff,  and 
one  S.  F.  Campbell,  of  the  other  part, — profert, — ^whereby  it  was  wit- 
nessed, that,  for  the  considerations  therein  mentioned,  Middleton  did 
»<iQQ1  ^^™^^  ^^^  lefiBe  unto  Kinnear,  the  plaintiff,  and  Campbell,  *tbe 
-*  said  messuage  and  premises,  the  same  being  situate  in  the  parish 
of  St.  Mary  Woolnoth  Haugh,  in  the  city  of  London ;  JuAendumy  to 
Kinnear,  the  plaintiff,  and  Campbell,  their  executors,  administrators,  and 
assigns,  from  the  25th  day  of  March  then  last  past,  for  and  during  the 
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laid  term  of  twenty-one  years,  at  the  yearly  rent  of  1757.,  payable  qnar* 
terly :  [The  declaration  then  set  out  covenants  in  that  indenture,  on  the 
part  of  the  lessees,  to  pay  the  yearly  rent,  together  with  all  taxes,  &;c. : 
and  to  repair  and  to  insure  the  premises  from  loss  or  damage  by  fire ; 
and  also  a  general  proviso  for  re-entry  on  non-payment  of  rent,  or  breach 
of  all  or  any  of  the  covenants;  a  covenant  on  the  lessor's  part,  to  pay 
the  rent  reserved  by  the  lease  under  which  he  held  the  premises,  unto 
the  mayor,  commonalty,  and  citizens  of  the  city  of  London,  when  and 
as  the  same  should  become  due  and  payable ;  and  also  a  covenant  for 
quiet  enjoyment :]  that  the  defendants  and  Moult,  at  the  time  of  the 
making  of  the  indenture  thereinafter  next  mentioned,  had  notice  of  the 
premises :  that,  the  plaintiff  being  so  possessed  of  the  said  messuage  and 
premises  in  the  indenture,  so  alleged  to  have  been  made,  to  wit,  on  the 
said  7th  of  July,  1829,  as  aforesaid,  mentioned,  for  the  residue  of  the 
said  term  of  twenty-one  years,  subject  to  the  several  covenants  and  to 
the  proviso  thereinbefore  mentioned,  theretofore,  to  wit,  on  the  30th  of 
April,  1835,  by  a  certain  other  indenture  then  made,  in  the  lifetime  of 
Moult,  since  deceased,  between  the  plaintiff  of  the  one  part,  and  the 
defendants  and  Moult  of  the  other  part, — ^profert  of  the  counterpart  of 
the  indenture, — ^it  was  witnessed,  that,  for  the  considerations  therein 
mentioned,  the  plaintiff  did,  by  the  last-mentioned  indenture,  demise  unto 
the  defendants  and  Moult,  the  said  messuage  and  premises,  with  the  ap* 
purtenances;  habendum^  to  the  defendants  and  Moult,  their  r^ar^r\ 
^executors,  &c.,  from  the  25th  of  March  then  last  past,  for  the  ^ 
term  of  fifteen  years,  wanting  one  day,  from  thence  next  ensuing,  at  the 
yearly  rent  of  315Z.,  payable  quarterly :  [The  declaration  then  set  out 
covenants  in  the  last-mentioned  indenture,  on  the  part  of  the  defendants 
and  Moult,  to  pay  the  rent,  together  with  all  taxes,  &c. ;  to  repair  and 
to  insure  the  premises ;  not  to  permit  certain  trades  to  be  carried  on 
therein ;  and  also  a  proviso  for  re-entry  on  non-payment  of  rent,  or 
breach  of  all  or  any  of  the  covenants ;  and  also  a  covenant  for  quiet  en* 
joyment,  and  a  covenant  on  the  part  of  the  plaintiff  to  indemnify  the 
defendant?  and  Moult,  their  executors,  &c.,  against  the  rent  reserved  by 
the  lease  of  the  7th  of  July,  1829 :]  that,  by  virtue  of  the  last-mentioned 
indenture,  the  defendants  and  Moult  afterwards,  to  wit,  on,  &c.,  entered 
into  and  upon  all  and  singular  the  demised  premises,  with  the  appurte- 
nances, and  became  and  were  possessed  thereof,  for  the  said  term  so  to 
them  granted  as  aforesaid.  The  declaration  then  averred  a  breach  by 
the  defendants,  after  the  death  of  Moult,  of  their  covenants  to  repair 
and  insure ;  and  alleged,  that,  by  reason  and  in  consequence  of  the  said 
messuage  and  premises  being  so  out  of  repair,  and  in  such  state  and  con- 
dition as  aforesaid,  and  also  by  reason  of  the  said  messuage  and  build- 
ings not  having  been  so  insured  against  loss  or  damage  by  fire,  and 
having  been  so  uninsured  as  aforesaid,  the  said  term  by  the  said  inden- 
ture so  alleged  to  have  been  made,  to  wit,  on  the  7th  cf  July,  1829,  as 
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aforesaid,  granted,  became  and  was  forfeited,((i)  and  one  W.  Middleton 
and  8.  Middleton,  then  being  the  execntors  of  the  last  will  aod  testa- 
ment of  the  said  J.  D.  Middleton,  then  deceased, — and  which  said  J.  D. 
Middleton,  at  the  time  of  the  making  of  the  last-mentioned  indenture, 
^'fiOn     ^^  lawfully  possessed  of  the  ^demised  premises  for  the  residue 

^  and  remainder  of  a  certain  term  of  years  exceeding  the  said 
term  of  years  by  the  last-mentioned  indenture  granted, — afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  23d  of  May,  1843, 
entered  into  and  upon  the  premises  by  the  last-mentioned  indenture  de- 
mised, and  then  avoided,  determined,  and  put  an  end  to  the  said  term 
so  granted  by  that  indenture  as  aforesaid,  ['^'and  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  commenced  a  certain  action  of  ejectment 
in  the  name  of  John  Doe,  as  the  nominal  plaintiff,  and  prosecuted  the 
same  in  the  court  of  our  lady  the  queen  before  the  queen  herself,  for  the 
recovery  of  the  said  demised  premises ;  and  that  such  proceedings  were 
thereupon  had,  that  afterwards,  and  before  the  said  term  of  years  so 
granted  by  the  said  indenture  of  lease  alleged  to  have  been  made,  to  wit, 
on  the  7th  of  July,  1829,  as  aforesaid,  and  before  the  said  term  of  years 
so  granted  by  the  said  indenture  of  lease  alleged  to  have  been  made  as 
aforesaid,  to  wit,  on  the  30th  of  April,  1835,  or  either  of  them,  had  ex- 
pired by  effluxion  of  time,  and  before  the  commencement  of  this  suit, 
judgment  was  obtained  in  the  said  action  of  ejectment,  and,  to  wit,  on 
the  8th  of  July,  1843,  the  said  demised  premises  were  taken  possession 
of  by,  and  possession  thereof  was  given  and  delivered  to,  the  said 
W.  Middleton  and  S.  Middleton,  under  and  by  means  of  a  certain  writ 
of  possession  in  that  behalf,  issued  out  of  the  said  court  of  our  said  lady 
the  queen  before  the  queen  herself,  and  afterwards  executed,'^]  {b)  and 
*fin91    ^^  means  of  the  *premises  the  said  term  of  twenty-one  years  by 

^  the  said  indenture  so  alleged  to  have  been  made,  to  wit,  on  the 
7th  of  July,  1829,  as  aforesaid,  granted,  became  and  was  wholly  deter- 
mined and  at  an  end,  and  the  reversion  of  the  plaintiff  of  and  in  the 
demised  premises,  expectant  on  the  determination  of  the  said  term  by 
the  said  indenture  so  alleged  to  have  been  made  on  the  80th  of  April, 
1835,  as  aforesaid,  granted,  became  and  was  wholly  destroyed  and  lost 
to  the  plaintiff;  and  also  thereby  the  plaintiff  lost  the  rent  so  reserved 
by  the  last-mentioned  indenture ;  and  the  term  so  granted  to  the  defend- 
ants and  Moult  as  aforesaid  also  became  and  was  wholly  at  an  end  and 
determined,  a  long  time,  to  wit,  six  years  and  upwards,  before  the  time 
when  the  same  would  have  expired  by  effluxion  of  time ;  and  that,  by 

!d\  Q,  d.B.  right  of  reentry  accrued. 
6)  The  words  between  the  two  marks  [*]  appear  to  be  surplusage.  Whether  the  r^^ntrf 
of  tbe  Middletons  was  made  by  them  personally,  or  was  effected  by  the  agency  of  the  sheriff 
put  in  motion  by  an  habere  faeiae,  would  be  immaterial.  Dntil  actual  entry,  either  by  the 
'-eversioners  or  by  tbe  sheriff  acting  for  their  nominal  lessee,  the  proceedings  in  ejectment 
would  be  m  itU^  nfiot  acta:  and,  afVer  such  entry,  they  would  be  not  only  S0|  but  also  whoUy 
fiiperflaouB. 
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meand  of  the  eeveral  premises,  the  plaintiff  in  this  suit  lost  and  was  de- 
prived of  the  term  so  granted  bj  the  indenture  so  alleged  to  have  been 
made  on  the  7th  of  July,  1829,  as  aforesaid,  the  same  then  being  of 
great  value,  to  wit,  of  the  value  of  20002.,  and  also  of  profits  to  a  largo 
amount,  to  wit,  20002.,  which,  but  for  the  premises,  and  if  the  said  term 
of  twenty-one  years  had  not  been  determined  and  put  an  end  to  as  afore- 
said,  might  and  would  have  arisen  and  accrued  to  him  from  the  demised 
premises,  by  r':ason  of  his  having  demised  the  same  to  the  defendants 
and  Moult  at  aforesaid,  at  and  for  a  greater  annual  rent  than  the  annual 
rent  at  and  under  which  the  plaintiff  held,  and  was  entitled  to,  the  de- 
mised premises  for  the  said  term  of  twenty-one  years;  and  also,  by 
means  of  the  premises,  the  plaintiff  lost  and  was  deprived  of,  and  was 
prevented  from  becoming  entitled  to,  and  obtaining,  gains  and  profits  to 
a  large  amount,  to  wit,  20002.,  which  but  for  the  premises  he  might  and 
would  have  become  entitled  to  and  obtained  from  and  by  means  of  the 
demised  premises ;  and  thereby,  and  otherwise,  the  plaintiff  had  been 
and  was  greatly  injured  and  damnified,  &c. 

'''The  following  particular  of  breaches  was  delivered  pursuant  rmco** 
to  a  judge's  order : — <<  The  above-named  plaintiff,  on  the  trial  ^ 
of  this  cause,  will  not  rely  upon  any  breaches  of  covenant  committed 
after  the  28d  of  May,  1843,  and  will  not  seek  to  recover  any  damages 
beyond  the  value  of  the  reversionary  interest  mentioned  in  the  decla- 
ration." 

After  oyer  of  the  two  indentures,  the  defendants  pleaded  payment  of 
Is,  into  court,  averring  that  the  pl&intiff  had  not  sustained  damages  to 
a  greater  amount ;  verification,  and  prayer  of  judgment  si  uUeriuSy  &c. 

Replication  of  damages  to  a  greater  amount  than  Is,  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned — concluding  to  the  country. 

Issue  thereon. 

At  the  trial,  before  TiKBAL,  G.  J.,  at  the  sittings  for  London  after 
Michaelmas  term,  1846,  a  verdict  was  found  for  the  plaintiff,  damages 
8402.,  subject  to  the  opinion  of  the  court  upon  the  following  case : — 

By  indenture  made  and  dated  the  7th  of  July,  1829, — hereinafter 
referred  to  as  « the  lease  to  the  plaintiff  and  others," — between  J.  D. 
Middlcton  of  the  one  part,  and  T.  Kinnear,  B.  Logan,  (the  plaintiff,) 
and  S.  F.  Campbell,  of  the  other  part,  Middleton  demised  a  messuage 
to  Kinnear,  Logan,  and  Campbell  for  twenty-one  years  from  the  25th 
of  March,  1829,  at  the  yearly  rent  of  1752.,  payable  quarterly,  on  the 
24th  of  June,  29th  of  September,  25th  of  December,  and  .25th  of  March 
in  every  year, — ^the  first  payment  thereof  to  be  made  on  the  29th  of 
September  then  next  ensuing. 

This  lease  contained  the  following  covenants  on  the  part  of  the  lessees, 
to  repair,  and  to  insure : — 

«  And  the  said  T.  Kinnear,  B.  Logan,  and  S.  F.  Campbell,  for  them- 
selves, their  heirs,  executors,  administrators,  and  assigns,  do  hereby 
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^(\(\X\  ^^^^^^^^  ^^^  ^^^  B^^^  *'^-  *^-  Middleton,  his  executors,  ad- 
-*  ministrators,  and  assigns^  in  manner  following,  that  is  to  say, 
that  they  the  said  T.  Kinnear,  R.  Logan,  and  S.  F.  Campbell,  their 
executors,  administrators,  and  assigns,  shall  and  will,  from  time  to  time, 
and  at  all  times  during  the  term  hereby  granted,  at  their  own  proper 
costs  and  charges,  well  and  sufficiently  repair,  uphold,  support,  suBtain, 
maintain,  amend,  and  keep  in  good  and  sufficient  repair,  with  good, 
sound,  and  well-seas<med  oaken  timber,  and  such  other  materials  as  in 
and  bj  the  acts  of  parliament  for  re-building  the  citj  of  London,  are 
appointed  to  be  used  in  all  buildings  within  the  said  city,  and  the  liber* 
ties  thereof,  and  with  all  other  needful  and  necessary  reparations,  the 
said  messuage  and  premises  hereby  demised,  and  all  other  erections  and 
buildings  which  shall,  at  any  time  or  times  during  the  term  hereby 
granted,  be  erected  or  built  upon  the  premises  hereby  demised,  or  any 
part  thereof;  and  shall  and  will  cause  the  pavements  to  be  paved,  and 
the  privies  and  wy-draughts  belonging,  or  which  shall  belong,  to  the 
said  premises,  to  be  repaired,  emptied,  scoured,  cleansed,  and  amended, 
at  all  times  when  needful :" 

<(  And  also  that  they,  the  said  Kinnear,  Logan,  and  Campbell,  their 
executors,  administrators,  and  assigns,  shall  and  will,  on  the  25th  day 
of  March,  1831,  at  their  own  proper  costs  and  charges,  insure  and  keep 
insured  the  said  messuage  and  premises  and  buildings  hereby  demised, 
and  all  such  other  erections  and  buildings  as  shall  be  then  or  thereafter 
erected  and  built  in  or  upon  the  said  premises,  or  any  part  thereof, 
from  loss  or  damage  by  fire,  in  the  sum  of  25007.  at  the  least,  in  The 
Protector  Fire  Insurance  Office,  or  in  such  other  respectable  fire-insur- 
ance office  in  London  or  Westminster,  as  the  said  Kinnear,  Logan,  a&d 
Campbell,  their  executors,  administrators,  or  assigns,  shall  think  fit  aiK^ 
*(KC\^'\  P^^P®'^>  ^^^  Vee^  the  same  so  insured  during  the  *continuance 
^  of  the  term  hereby  granted,  and  shall  and  will,  upon  the  request 
of  the  said  J.  D.  Middleton,  his  executors,  administrators,  or  assigns,  or 
his  or  their  steward  or  agent,  produce  the  receipt  for  the  premium  and 
duty  for  the  then  current  year ;  and  shall  and  will,  so  often  as  such 
messuage  and  buildings,  or  any  part  thereof,  shall  be  burnt  down  or 
damaged  by  fire,  forthwith  reinstate  the  same  under  the  direction  of  the 
surveyor  of  the  said  J.  D.  Middleton,  his  executors,  administrators,  or 
assigns." 

And  the  said  lease  to  the  plaintiff  and  others,  also  contains  the  fol- 
lowing proviso  for  re-entry : — 

<<  Provided  always,  that,  if  the  said  yearly  rent  or  sum  of  175L  shall 
be  behind  or  unpaid,  in  part  or  in  the  whole,  by  the  space  of  thirty 
days  next  after  any  of  the  days  of  payment  on  which  the  same  ought 
to  be  paid  as  aforesaid,  and  the  same  shall  be  demanded  upon,  or  at  any 
time  after  the  expiration  of  the  said  thirty  days ;  or,  if  the  said  Kin- 
near, Logan,  and  Campbell,  their  executors,  administrators,  or  assigns^ 
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sball  do,  or  omit  to  do,  any  act,  matter,  or  thing  whatsoever  in  breach 
or  non-performance  of  all  or  any  of  the  covenants  and  clauses  herein 
contained,  and  on  the  part  and  behalf  of  them  the  said  Kinnear,  Logan, 
and  Campbell,  their  executors,  administrators,  and  assigns,  to  be  ob- 
served, performed,  fulfilled,  and  kept,  then,  and  in  all  or  any  of  such 
cases,  it  shall  be  lawful  to  and  for  the  said  J.  D.  Middleton,  his  execu- 
tors, administrators,  or  assigns,  into  and  upon  the  said  messuage  and 
premises  hereby  demised,  or  into  or  upon  any  part  thereof  in  the  name 
of  the  whole,  wholly  to  re-enter,  and  the  same  to  have  again,  re-possess, 
and  enjoy  as  in  their  first  and  former  estate,  and  the  said  Kinnear, 
Logan,  and  Campbell,  their  executors,  administrators,  or  assigns,  and 
all  other  tenants  and  occupiers  of  the  said  messuage  and  premises, 
thereout  and  from  thence  utterly  to  expel,  put  *out,  and  amove,  ri^or\i^ 
this  indenture,  or  any  thing  herein  contained,  to  the  contrary,  ^ 
notwithstanding/' 

The  above-mentioned  indenture  is  the  indenture  of  the  same  date 
mentioned  in  the  declaration. 

By  an  indenture, — ^which  is  hereinafter  described  and  referred  to  as 
and  by  the  description  of  « the  lease  to  the  defendants," — ^made  and 
dated  the  30th  of  April,  1835,  between  the  plaintiflT,  Logan,  of  the  one 
part,  and  the  defendants  and  Moult  of  the  other  part,  Logan  demised 
the  said  messuage  and  premises  to  the  defendants  and  Moult  for  the 
term  of  fifteen  years  from  the  25th  of  March  then  last,  wanting  one  day, 
(which  term  would  expire  on  the  24th  of  March,  1850,)  at  the  clear 
yearly  rent,  during  that  term,  of  8152.,  payable  quarterly.  This  lease 
contains  the  following  covenants  by  the  lessees  therein,  to  repair  and 
to  insure : — 

<<And  the  said  6.  Hall,  J.  Femley,  and  H.  Moult  do  hereby,  for 
themselves  jointly,  and  each  of  them  doth  hereby  for  himself  severally, 
and  for  his  respective  heirs,  executors,  and  administrators,  covenant 
with  the  said  R.  Logan,  his  executors,  administrators,  and  assigns,  that 
they  the  said  Hall,  Femley,  and  Moult,  their  executors,  administrators, 
or  assigns,  shall  and  will,  from  time  to  time,  and  at  all  times  during  the 
term  hereby  granted,  at  their,  or  some  or  one  of  their,  own  proper  costs 
and  charges,  well  and  sufficiently  repair,  uphold,  support,  sustain,  main- 
tain, amend,  and  keep  in  good  and  sufficient  repair,  with  good,  sound, 
and  well-seasoned  oaken  timber,  and  such  other  materials  as  in  and  by 
the  acts  of  parliament  for  re-building  the  city  of  London,  are  appointed 
to  be  used  in  all  buildings  within  the  said  city  and  the  liberties  thereof, 
and  with  all  other  needful  and  necessary  reparations,  the  messuage  and 
premises  hereby  demised,  and  all  other  erections  and  buildings  whicc 
shall,  at  any  time  or  times  during  the  term  hereby  granted,  be  erected 
or  bnilt  upon  the  'premises  hereby  demised,  or  any  part  thereof,  r^c/tA.^ 
and  shall  and  will  cause  the  pavements  to  be  paved,  and  the  ^ 
privies  and  wydraughts  belonging  or  which  shall  belong  to  the 
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premises)  to  be  repaired,  emptied,  sconied,  eleanfted,  and  amended*  u 
all  times  when  needful." 

«  And  also  that  they  the  said  Hall,  Fernley,  and  Moult,  their  execu- 
tors, administrators,  and  assigns,  shall  and  will  forthwith,  at  their  own 
proper  costs  and  charges,  insure  and  keep  insured,  the  messuage  and 
building  hereby  demised,  and  all  such  other  erections  and  buDdings  u 
now  are,  or  hereafter  shall  be,  erected  and  built  in  or  upon  the  said  pre- 
mises, or  any  part  thereof,  from  loss  or  damage  by  fire,  in  the  som  of 
2500Z.  at  the  least,  in  The  Protector  Fire  Insurance  Office,  or  in  Bucb 
other  respectable  fire-insurance  office  in  London  or  Westminster  as  the 
said  Hall,  Fernley,  and  Moult,  their  executors,  administrators,  or  as- 
signs, shall  think  fit  and  proper,  and  keep  the  same  so  insured  during 
the  continuance  of  the  term  hereby  granted,  and  shall  and  will,  upon 
the  request  of  Logan,  his  executors,  administrators,  or  assigns,  and  of 
the  superior  landlord  or  landlords  of  the  said  premises,  and  his  or  tbeii 
steward  or  agent,  produce  the  receipt  for  the  premium  and  duty  for  the 
then  current  year ;  and  also  shall  and  will,  so  often  as  such  messuage 
and  building,  or  any  part  thereof,  shall  be  burnt  down  or  damaged  bj 
fire,  forthwith  reinstate  the  same  under  the  direction  of  the  surveyor  of 
Logan,  his  executors,  administrators,  or  assigns,  or  of  the  superior  land- 
lord or  landlords  of  the  said  premises." 

And  the  said  lease  to  the  defendants  and  Moult  contidns  also  the  fol- 
lowing proviso  for  re-entry : — 

<<  Provided  always,  that,  if  it  shall  happen  that  the  said  yearly  rent 
or  sum  of  3152.  shall  be  behind  and  unpaid,  in  part  or  in  the  whole,  bj 
*fiO«l  ^^^  space  of  thirty  *days  next  after  any  of  the  said  days  of  pay- 
-*  ment  on  which  the  same  ought  to  be  paid  as  aforesaid,  and  the 
same  shall  be  demanded  upon,  or  at  any  time  after,  the  expiration  of 
the  said  thirty  days,  or  if  the  said  Hall,  Fernley,  and  Moult,  their  ex- 
ecutors, administrators,  or  assigns,  shall  do,  or  omit  to  do,  any  act,  mat- 
ter, or  thing  whatsoever,  in  breach  or  in  non-performance  of  all  or  any  of 
the  covenants  and  clauses  herein  contained,  on  the  part  and  behalf  of 
them  the  said  Hall,  Fernley,  and  Moult,  their  executors,  administratons 
and  assigns,  to  be  observed,  performed,  fulfilled,  and  kept,  then  and  in  all 
or  in  any  of  such  cases,  it  shall  be  lawful  to  and  for  the  said  R.  Loga& 
his  executors,  administrators,  or  assigns,  into  and  upon  the  said  messoage 
and  premises  hereby  demised,  or  into  or  upon  any  part  thereof  in  the 
name  of  the  whole,  wholly  to  enter,  and  the  same  to  have  again,  re-pos- 
sess, and  enjoy,  as  in  his  or  their  first  and  former  estate,  and  the  Bald 
Hall,  Fernley,  and  Moult,  their  executors,  administrators,  and  assigns. 
and  all  other  tenants  and  occupiers  of  the  said  messuage  and  premises, 
thereout  and  from  thence  utterly  to  expel,  put  out,  and  amove,  this  inden- 
ture, or  any  thing  therein  contained,  to  the  contrary,  notwithstanding.' 

This  last-mentioned  indenture  is  the  indenture  of  the  same  date,  m^D- 
itioned  in  the  declaration. 
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Before  and  at  the  time  of  the  making  of  the  said  lease  to  the  defend- 
ants and  Moult,  their  solicitors,  by  whom  on  their  part  the  business  of 
the  settling  and  execution  of  the  lease  to  the  defendants  was  transacted 
and  attended  to,  had  notice  of  the  said  lease  to  the  plaintiff  and  others, 
and  of  the  contents  (hereof. 

[The  case  then  set  out  certain  negotiations  between  the  plaintiff's 
solicitors  and  the  defendants'  solicitors,  as  to  the  form  of  the  covenant 
of  indemnity,  which  was  ultimately  framed  by  consent  as  it  now 
stands.] 

*After  the  death  of  Moult,  and  during  the  continuance  of  r^tf^Aq 
the  term  granted  by  the  said  lease  to  the  defendants,  the  do*  ^ 
fendants  neglected  to  repair  the  said  messuage  and  premises,  and  suf- 
fered the  same  to  be,  and  the  same  were,  out  of  repair,  as  alleged  in  the 
declaration,  and  permitted,  and  were  guilty  of,  such  breach  as  in  the 
declaration  mentioned,  of  their  said  covenant  to  repair  the  said  messuage 
and  premises :  and,  after  the  death  of  Moult,  and  during  the  continuance 
of  the  term  granted  by  the  said  lease  to  the  defendants,  and  before  the 
determination  of  the  last-mentioned  term,  and  before  determination 
of  the  term  granted  by  the  said  lease  to  the  plaintiff  and  others,  as  here- 
inbefore mentioned,  the  defendants,  for  a  period  of  eight  days,  vie.,  from 
the  10th  until  the  17th  of  April,  1843,  both  inclusive,  omit^^ed  and  neg- 
lected to  insure  or  keep  insured  the  said  messuage  and  premises  from 
loss  or  damage  by  fire ;  and  the  said  messuage  and  premises  during  all 
that  time  were  not  insured  from  loss  or  damage  by  fire. 

In  consequence  of  the  said  messuage  and  premises  being  out  of  re- 
pair and  uninsured  during  the  time  in  which  they  are  above-mentioned 
to  have  been  out  of  repair  and  uninsured,  the  term  granted  by  the  said 
lease  to  the  plaintiff  and  others  became  and  was  forfeited ;  (a)  and  W. 
Middleton  and  S.  Middleton,  then  being  the  executors  of  the  last  will 
and  testament  of  the  said  J.  D.  Middleton,  then  deceased, — and  which 
said  J.  D.  Middleton,  at  the  time  of  the  making  of  the  said  lease  to  the 
plaintiff  and  others,  was  lawfully  possessed  of  the  said  premises  for  the 
remainder  of  a  certain  term  of  years  exceeding  the  term  of  years  granted 
by  the  said  lease  to  the  plaintiff  and  others, — ^afterwards,  and  before  the 
commencement  of  the  suit,  and  on  the  28d  of  May,  1843,  and  six  years 
and  upwards  before  the  said  term  '^'granted  to  the  defendants  ^^.^  ^ 
would  have  expired  by  effluxion  of  time,  commenced  an  action  *- 
of  ejectment,(()  in  the  name  of  John  Doe,  as  the  nominal  plaintiff,  and 
prosecuted  the  same  in  her  majesty's  Court  of  Queen's  Bench,  for  the 
recovery  of  the  said  messuage  and  premises ;  and  such  proceedings  were 
thereupon  had,  that  afterwards,  and  before  the  said  term  of  years  granted 
by  the  said  lease  to  the  plaintiff  and  others  and  the  said  lease  to  the 

(a)  The  accrual  of  a  right  of  re-entry,  haying  nearly  the  same  effect  as  a  legal  forfeiton, 
if  popularly  called  a  fbrfeiture. 
(6)  Vide  BUpia,  601,  n. 
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defendants,  or  either  of  those  terms,  had  expired  hj  effluxion  of  time, 
and  before  the  commencement  of  this  suit,  and  on  the  4th  of  July,  1843, 
judgment  was  obtained  in  the  said  action  of  ejectment ;  and,  on  the  M 
of  the  same  month  of  July,  the  said  messuage  and  premises  were  taken 
possession  of,  and  possession  thereof  was  given  and  delivered  to  the  said 
W.  Middleton  and  S.  Middleton,  under  and  by  virtue  of  a  writ  of  po^ 
session  in  that  behalf  issued  out  of  the  said  Court  of  Queen's  Bench,  and 
afterwards  executed :  and,  by  means  of  the  said  ejectment,(a)  the  said 
term  of  twenty-one  years  granted  by  the  said  lease  to  the  plaintiff  and 
others,  became  and  was  wholly  determined  and  at  an  end ;  and  the  re^ 
version  of  and  in  the  said  messuage  and  premises,  expectant  on  the 
determination  of  the  said  term  granted  by  the  said  lease  to  the  defend- 
ants, became  and  was  wholly  destroyed  and  lost. 

At  the  trial  of  this  cause,  the  defendants'  counsel  objected  that  the 
plaintiff  could  not  recover  on  the  issue  joined,  without  proof  that  the 
term  created  by  the  lease  to  the  plaintiff  and  others,  had  vested  $okl^ 
in  the  plaintiff;  and  contended  that  there  was  no  evidence  to  go  to  the 
jury,  that  the  term  had  so  vested. 

•And  the  defendants'  counsel  further  contended,  that,  upon  the  facts 
of  the  case,  the  plaintiff  was  not,  in  any  event,  entitled  to  succeed  on 
^n^^n  the  issues  joined,  or  to  recover  '^'damages  beyond  the  sum  paid 
-^  into  court,  inasmuch  as  the  defendants  were  not  shown  to  have 
entered  into  a  covenant  of  indemnity  against  the  consequences  of  breacbea 
of  covenants  entered  into  on  the  part  of  the  lessees  in  the  said  lease  te 
the  plaintiff  and  others :  and  the  said  counsel  contended  that  the  de 
fendants  were  not  liable  for  damages  sustained  by,  or  arising  from, 
breaches  of  covenants  entered  into  by  the  plaintiff  and  others  in  the  said 
lease  to  them :  and  the  said  counsel  contended  that  the  damages  claimed 
at  the  trial  by  the  plaintiff,  were  damages  arising  from  breaches  of  cove- 
nants entered  into  by  the  plaintiff  and  others  in  the  said  lease  to  them: 
and  the  defendants'  counsel  further  contended,  that,  even  if  the  plaintiff 
were  entitled  to  recover  more  than  the  sum  paid  into  court,  yet  he  would 
not  be  entitled  to  damages  in  respect  to  any  loss  of  rent  expected  to 
accrue  to  the  plaintiff, — ^if  the  lease  to  the  defendants  had  not  been  de- 
termined before  the  period  of  its  effluxion  by  time, — after  the  25th  of 
December,  1849,  inasmuch  as  the  rent  was  reserved  payable  to  the  pls^iii- 
tiff,  during  the  term,  on  the  25th  of  March  and  other  usual  quarterly 
days,  but  the  term  would,  by  effluxion  of  time,  have  expired  on  the  24th 
of  March,  1850. 

It  was  proved  at  the  trial,  that  the  then  value  of  a  quarter's  rent 
payable  on  the  25th  of  March,  1850,  was  half  of  its  nominal  amount; 
and,  accordingly,  the  jury  included  in  the  damages  found  by  tbexn,  & 
sum  of  892.  7^.  6df.  in  respect  of  the  alleged  loss  of  such  quartern 
rent. 

(a)  Vide  svpiB,  SOl,  n. 
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The  damages  found  were  in  respect  of  the  alleged  loss  of  reversionary 
interest. 

Copies  of  the  pleadings,  and  of  the  two  leases,  accompany,  and  are 
to  be  deemed  part  of,  the  case. 

The  questions  for  the  opinion  of  the  court  are — whether  the  plaintiff 
is,  under  the  circumstances  above  ^stated,  entitled  to  recover  r-i^n^n 
damages  beyond  the  sum  paid  into  court.  If  the  court  shall  be  *-  '^ 
of  opinion  that  the  plaintiif,  under  the  circumstances  above  stated,  is 
not  entitled  to  greater  damages  than  the  said  sum  paid  into  court,  then 
a  verdict  shall  be  entered  for  the  defendant ;  otherwise,  the  verdict  is  to 
stand  for  the  plaintiff,  for  such  sum  as  the  court  shall  think  proper, 
unless  the  court  shall  be  of  opinion  that  the  plaintiff  ought,  at  the  trial, 
to  have  proved  that  the  term  of  years  created  by  the  lease  to  the  plain- 
tiff and  others,  had  become  wholly  vested  in  himself,  and  shall  be  of 
opinion,  that,  on  the  facts  stated,  there  was  no  evidence  to  go  to  the 
jury  that  the  said  term  had  so  vested;  in  which  case,  the  verdict  is  to 
be  set  aside,  and  a  new  trial  granted,  as  for  misdirection  of  the  learned 
judge. 

BramweU  (with  whom  was  Peacock)  for  the  plaintiff.(a)  There  is 
abundant  evidence  on  the  face  of  the  case  that  the  reversion  expectant 
on  the  determination  of  the  leaise  of  the  80th  of  April,  1885,  vested 
solely  in  the  plaintiff.  The  defendants  executed  that  lease  with  notice 
of  the  lease  under  which  the  plaintiff  held,  and  they  have  paid  rent. 
The  covenants  in  that  *lease  having  been  broken  by  the  defend-  ^^^^  ^ 
ants,  there  can  be  no  reason  why  the  plaintiff  should  not  recover  ^ 
against  them  the  damage  he  has  sustained  in  consequence.  It  will  be 
haid,  on  the  other  side,  that  the  damage  sustained  by  the  plaintiff  is  not 
the  inevitable  and  necessary  consequence  of  the  defendants'  breaches  of 
covenant.  Suppose  that  the  superior  landlord,  instead  of  availing  him- 
self of  his  right  to  re-enter,  had  brought  an  action  against  the  plaintiff 
on  his  covenant,  could  it  be  said  that  the  plaintiff  could  only  have  reco- 
vered nominal  damages  against  the  present  defendants  7  The  fallacy 
lies  in  the  notion  that  special  damage  cannot  be  recovered,  unless  it  be  the 
sole  inevitable  result  of  the  defendants'  breach  of  covenant.  In  all  cases 
there  is  some  extraneous  circumstance  that  occasions  the  damage.  There 
is  no  inflexible  rule  of  law  as  to  what  shall  or  shall  not  be  recoverable 
as  special  damage :  each  case  must  depend  upon  its  own  peculiar  circum- 

(a)  The  points  marked  for  ailment  on  the  part  of  the  plaintiff,  were— That  he  was  enti- 
tied,  under  the  circumstances  stated  in  the  case,  to  recover  tlie  S40L  damages,  for  which  the 
JDiy  found  a  verdict  for  him,  or  such  other  sura  as  the  court  might  he  of  opinion  tliat  he  was 
entitled  to  recover,  as  the  value  of  the  reversionary  interest  which  he  lost  under  the  circum- 
stances mentioned  in  the  case ;  and  that  it  was  not  necessary  for  the  plaintiff  to  adduce  at 
the  trial  any  evidence  to  prove  that  the  term  of  years  granted  hy  the  lease  in  the  case  de- 
scribed as  •'the  said  lease  to  the  plaintiff  and  others,"  had  become  vested  in  the  plaintiff  alone; 
hut  that,  if  the  court  should  be  of  opinion  that  it  was  necessary  for  the  plaintiff  to  adduce 
such  evidence  at  the  trial,  then  the  plaintiff  would  contend  and  insist  that  there  was,  upon 
the  fects,  and  under  the  circumstances  stated  in  the  case,  evidence  to  go  to  the  jury  that  such 
term  had  become  vested  in  the  plaintiff  alone. 

2k2 
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stances  This  'ndentnre  is  an  arrangement  between  the  parties,  that  tie 
one  shall  enjoy  the  premises  for  a  given  period,  and  shall  pay  certain 
sums  of  money  to  the  other.  Every  covenant  is  framed  with  a  view  to 
the  carrying  oat  of  that  object,  or  to  afford  the  lessor  a  full  and  com- 
plete indemnity  for  the  lessees'  failure.  [Maulb,  J.  Does  a  man  who 
covenants  to  insure  do  more  than  covenant  to  increase  his  own  solvency?] 
A  court  of  equity  would  compel  the  application  of  the  specific  sum  to 
the  rebuilding  of  the  premises.  [Maule,  J.  In  case  of  bankruptcy  of 
the  tenant,  his  assignees  would  be  entitled  to  the  insurance  money.  The 
covenant  to  insure,  therefore,  does  not  evidently  do  any  good  to  tbe 
lessor;  nor  does  the  breach  of  it  evidently  do  him  any  harm.  In  order 
to  ascertain  the  actual  damage  resulting  from  a  breach,  we  must  look  at 
the  surrounding  circumstances.]  Precisely  so.  The  mesne  landlord  has 
♦6141  ^^  power  to  prevent  a  breach  by  his  sub-lessee  *of  the  coT^ 
•*  nant  to  repair.  To  what  extent  of  compensation  is  he  entitled 
if  a  breach  is  committed? 

Oromptofiy  (with  whom  was  Aiplandj)  eantrd.  The  forfeiture  in  re- 
spect of  which  the  plaintiff  seeks  to  recover  in  this  action,  was  inearred, 
by  reason  of  his  own  default.  This  is  an  attempt  to  put  the  defendants 
into  the  position  of  parties  who  have  indemnified  their  lessor  against  the 
consequences  of  their  breaches  of  covenant.  The  forfeiture  might  hare 
happened  although  the  defendants  had  performed  their  covenants  to  the 
very  letter.  [Maule,  J.  Though  the  sub-lessees  might  perform  their 
covenant  without  performing  the  covenant  of  their  lessor,  they  could  not 
break  their  covenant  without  also  causing  a  breach  of  his  covenant] 
That  would  be  so  as  to  the  covenant  to  insure,(a)  but  not  as  to  tbe  core 
nant  to  repair:  and  it  does  not  appear  for  the  breach  of  which  of  these 
covenants  the  ejectment  was  brought.(&)  In  Neale  v.  Wyttiej  3  B.  & 
G.  533,  5  D.  &  R.  442,  where  the  tenant,  under  a  lease  containing  a 
covenant  to  repair,  underlet  the  premises  to  one  who  entered  into  a 
similar  covenant,  and  the  original  lessor  brought  an  action  on  this  cor^ 
nant  in  the  first  lease,  and  recovered, — it  was  held  that  the  damages  and 
costs  recovered  in  that  action,  and  also  the  costs  of  defending  it,  might 
be  recovered,  as  special  damages,  in  an  action  against  the  undertenant 
for  the  breach  of  his  covenant  to  repair.  But  that  case  was  doubted  ia 
Penley  v.  TTattt,  7  M.  &;  W.  601,  and  expressly  overruled  in  the  subse 
quent  case  of  Walker  v.  Hatton,  10  M.  &  W.  249.  In  Penk}i  t, 
♦fiTil  WattSj  A.  leased  premises  *to  B.  from  the  25th  of  Mircht 
^  1828,  for  sixteen  years,  wanting  ten  days,  and  B.  covenanted 
with  A.  to  keep  the  premises  in  repair,  and  to  paint  once  in  every  fire 
years  of  the  term,  and  to  leave  the  premises  in  repair.    R  underleased 

(a)  If  the  tub-leMees  omitted  to  inmire,  their  covenant  would  be  broken ;  but  there  »w 
be  no  breech  of  covenant  on  tbe  part  of  Logan,  their  lessor,  unleiM  he  and  his  co-lesaees  onion) 
to  insure. 

(6)  Qx^Tf,  whether  a  party  who  enters  aAer  the  aocrual  of  two  rights  of  n^/oxcj^n^ 
necessarily  to  be  considered  as  in,  in  respect  of  both. 
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ihe  premises  to  G.  from  the  24lh  of  June,  1834,  for  four  years  and  three 
quarters,  wanting  eleven  days,  and  C.  covenanted  with  B.  to  keep  the 
premises  in  repair,  (the  covenants  so  far  being  in  the  same  terms  as  in 
the  original  lease,)  and  to  paint  once  daring  the  term,  and  to  leave  the 
premises  in  repair.  A.  sued  B.  for  breaches  of  this  covenant,  and  B. 
let  judgment  go  by  default,  and  upon  the  writ  of  inquiry,  the  damages 
were  assessed  at  64/.  10».,  being  the  amount  of  dilapidations  proved  by 
a  surveyor,  whose  estimate  had  been  laid  before  B,  previously  to  *he 
commencement  of  the  action.  B.  afterwards  sued  C.  for  the  amount  of 
the  dilapidations  and  the  costs  of  the  action  brought  against  him.  The 
jury  found  the  amount  of  the  dilapidations  to  be  57/.  10».:  and  it  was 
held  that  B.  was  not  entitled  to  recover  also  the  amount  of  the  costs  in 
the  former  action.  Parkty  B.,  in  the  course  of  the  argument  there, 
says:  <<The  lessee  and  his  €u»ignee  are  liable  to  precisely  the  same  ex- 
tent,(a)  and  the  assignee  is  a  surety  for  the  lessee ;  but  that  is  not  the 
case  in  a  sub-lease:  the  only  contract  of  the  sub-lessee,  is,  to  perform 
the  covenant  in  his  sub-lease:  and  the  only  question  here  is,  whether 
these  costs  were  the  necessary  consequence  of  the  breach  of  swh  cove- 
nant. There  is  clearly  *no  contract  of  indemnity."  And,  in  r*/i^/» 
his  judgment,  the  same  learned  Judge  says:  (<This  is  not  an  *- 
action  on  a  contract  of  indemnity ;  if  it  were,  the  defendants  would  be 
responsible,  unless  they  had  put  themselves  into  the  same  condition  as 
the  plaintiffs,  and  saved  them  from  all  harm,  and,  amongst  other  things, 
from  the  costs  of  the  action  brought  against  them :  and,  if  the  plaintiffs 
had  desired  to  be  so  secured,  they  might  have  made  themselves  safe  by 
taking  a  covenant  of  indemnity  against  any  breach  of  the  covenants  in 
the  original  lease;  and  then  they  might  have  recovered  these  costs: 
Jhiffield  V.  Seott^  8  T.  R.  864,(i)  is  an  authority  for  that.  But  this  is 
not  a  contract  of  indemnity,  but  only  a  covenant  to  keep  the  premises 
in  a  ceii;ain  state  of  repair,  and  a  covenant  materially  differing  in  its 
terms  from  that  of  the  plaintiffs."  And,  after  stating  the  terms  of  the 
respective  covenants,  his  lordship  proceeded — <<  These  two  covenants  are 
not  cul  idem,  either  in  substance  or  in  terms;  the  dates  are  different; 
and,  under  the  defendant's  contract,  the  amount  of  damages  is,  the 
damage  necessarily  sustained  by  the  breach  of  their  own  covenant,  viz. 
the  amount  necessary  to  put  the  premises  in  the  same  state  of  repair  in 
which  the  defendants  ought  to  have  kept  them."  The  sub-lessee  may 
satbfy  his  covenant  by  doing  that  which  would  not  be  a  performance  of 
the  covenant  of  his  lessor,  even  though  the  two  covenants  were  identical 

(a)  The  lessee  is  liable  for  breaches  of  covenant  incurred  during  the  term,  by  whomso- 
ever oommitted :  the  assignee  is  liable  for  breaches  of  covenant  incurred  after  the  assignment 
to  himself  and  before  any  assignment  over.  But,  with  regard  to  the  quality  of  the  acts  done 
by  them,  and  in  respect  of  which  they  are  liable  to  the  lessor,  the  position  of  the  lessee  ap' 
pears  to  be  identical  with  that  of  the  assignee,  provided  the  covenant  broken  be  either  one 
which  runs  with  the  land  ex  prtmnone  legis^  or  one  which  may  run  with  the  .and,  and  which 
actnally  does  so,  by  ibice  of  an  express  stipulation. 

(6)  And  see  Jona  ▼.  WilHami,  7  M.  &  W  493. 
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in  their  terms.  In  Walker  v.  Sattonj  a  messuage  and  premises  irera 
demised  to  the  plaintiff  by  a  lease  bearing  date  the  10th  of  May, 
1828,  for  twenty-one  years  from  the  25th  of  March  then  last;  which 
lease  contained  covenants  to  paint  the  outside  of  the  premises  once  in 
every  three  years,  and  the  inside  once  in  every  seven  years,  and  to 
repair  and  keep  in  repair  the  premises,  and  also  to  do  any  repairs, 

*f^1 71  '*'^^^^9  0^  ^  ^^^  of  ^^^  premises  by  the  lessor,  should  be  found 
-^  wanting,  of  which  notice  should  be  given.  By  lease  of  the  ISth 
of  June,  1830,  the  plaintiff  demised  the  premises  to  the  defendant  for 
the  residue  of  the  term,  wanting  ten  days.  This  lease  contained  cove- 
nants, with  the  exception  of  a  stipulation  as  to  painting  outside  wood- 
work, in  precisely  the  same  terms  as  those  contained  in  the  origiDal 
lease.  The  original  lessors  having  brought  an  action  against  the  plain- 
tiff for  breaches  of  the  covenant  to  repair,  he  applied  to  the  defendant 
to  perform  the  repairs,  and  for  instructions  as  to  the  course  he  should 
pursue  with  respect  to  the  defence  of  the  action.  The  defendant  denied 
that  any  notice  to  repair  had  been  given,  and  insisted  that  the  premisea 
did  not  require  repair.  The  plaintiff  thereupon  offered  to  suffer  judg- 
ment by  default,  which  the  defendant  refused  to  assent  to.  The  plain- 
tiff then  gave  the  defendant  notice,  that,  as  he  had  denied  that  any  no- 
tice to  repair  had  been  served,  and  insisted  that  the  premises  were  not 
out  of  repair,  he  should  traverse  the  breaches  of  covenant  assigned,  and 
try  the  question,  holding  the  defendant  responsible  for  the  costs.  This 
he  accordingly  did,  and  the  result  was,  that  the  original  lessors  recovered 
68/.  damages,  and  581.  12s.  for  costs,  and  he  (the  plaintiff)  himself  in- 
curred costs  amounting  to  53/.  Us,  4c2.  It  was  held,  that  the  plaintiff 
was  not  entitled  to  recover  from  the  defendant  the  costs  of  defending 
the  action,  as  they  were  not  necessarily  occasioned  by  the  defendant's 
breach  of  the  covenant  to  repair ;  and  that,  although  the  covenants  con- 
tained in  the  sub-lease  were  (with  the  exception  of  that  relating  to  paint- 
ing) in  form,  the  same  as  those  in  the  original  lease,  they  were,  in  effect, 
substantially  different,  the  periods  at  which  the  leases  were  granted, 
being  different.  In  the  course  of  the  argument.  Parks,  B.,  said :  »<The 
*R181  ^^^^^^^^  ^^  repair  being  general,  in  both  the  original  *and  the 
^  underlease,  they  would  be  different  in  effect ;  because  the  de- 
fendant, being  a  sub-lessee,  is  only  bound  to  put  the  premises  in  the 
same  condition  as  he  found  them  at  the  time  of  the  lease  to  him.  Sap- 
pose  this  were  a  lease  of  a  new  house  for  one  hundred  years,  and  there 
were  a  general  covenant  to  repair,  and  at  the  end  of  fifty  years  a  pe^ 
son  were  to  take  an  underlease,  with  a  covenant  in  the  same  words,  the 
latter  covenant  must  be  construed  with  reference  to  the  state  of  the 
premises  at  the  time.'*(a)  And  Lord  Abinger,  in  giving  judgment, 
said :  «<  I  do  that  think  that  the  covenant  entered  into  by  the  defendant. 

(a)  See  Stanley  y.  Towgood,  3  N.  C.  4, 3  Soott,  313;  Meaitz  t.  Qarwg,A  N.  C.  451, 6  Scott, sr 
(per  ivwi.  Ycunf^  v.  Goring:)  GuUeridge  v.  Munyard^  1  M.  &  Bob.  334. 
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extended  to  ihe  payment  of  the  whole  of  these  damages,  bat  only  of  that 
portion  of  them  which  was  necessarily  incurred  by  the  plaintiff.  Now, 
the  real  damage  he  sustained  was,  the  sum  of  68/.,  being  the  amount 
recovered  by  the  plaintiff  in  the  former  action.  The  costs  were  certainly 
incurred  by  the  present  plaintiff  in  his  own  wrong ;  for,  he  could  have 
put  an  end  to  the  controversy  between  him  and  his  lessor,  by  the  pay- 
ment of  that  sum  in  the  first  instance,  or  he  might  have  subsequently 
paid  it  into  court.  If  we  held  that  any  more  damages  were  recoverable, 
there  would  be  no  limit.  The  only  safe  rule  is,  to  confine  the  verdict  to 
those  which  were  the  neeeBsary  result  of  the  act  complained  of,  viz.  the 
want  of  repair:  and  I  cannot  see  how  it  can  be  contended  that  the 
<$ost8  of  both  the  plaintiff  and  the  defendant  in  the  former  action,  were 
the  natural  or  necessary  consequence  of  that  act.  I  think  the  case  of 
Neah  v.  Wyllie  is  not  law,  and  that  it  was  decided  on  a  mistaken  prin- 
ciple ;  and  I  think  it  better  that  I  should  at  once  express  that  opinion, 
than  attempt  to  make  a  distinction  between  that  case  and  the  present ; 
since  making  distinctions  '''which  have  no  solid  foundation,  only 


tends  to  keep  up  litigation.     I  concur  in  the  decision  of  the 
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court  in  PenUy  v.  WattSy  which  governs  the  present  case."  And  Parke, 
B.,  adds :  «  This  case  is  on  all-fours  with  that  of  PenUy  v.  WatU^  which 
certainly  makes  it  extremely  difficult  to  support  the  judgment  in  NeaU  v. 
Wyllie.  Although  the  covenants  contained  in  the  sub-lease  are,  with 
the  exception  of  that  relating  to  painting,  the  same  in  language  with 
those  contained  in  the  original  lease,  yet  they  are  different  in  substance  • 
the  periods  at  which  the  leases  were  granted  being  different.  It  is  now 
perfectly  well  settled,  that  a  general  covenant  to  repair  must  be  con- 
strued to  have  reference  to  the  condition  of  the  premises  at  the  time 
when  the  covenant  begins  to  operate ;  and,  as  the  one  lease  was  granted 
in  1828,  and  the  other  in  1830,  allowing  an  interval  of  two  years,  it  i&> 
clear  that  the  covenants  would  not  have  the  same  effect,  but  would  vary 
substantially  in  their  operation.  With  this  explanation,  there  is  no  dis 
tinction  between  this  case  and  Penley  v.  Watts,"  If  that  decision  be 
correct,  it  disposes  of  this  case.  It  is  no  answer,  to  say  that  the  plain- 
tiff could  not  enter  on  the  premises  for  the  purpose  of  doing  the  repairs 
himself.  He  might  have  reserved  to  himself  such  a  power.  In  Clow  v. 
Brogdefiy  2  M.  &  6.  89,  2  Scott,  N.  R.  308,  in  covenant,  the  declaration 
stated  that  the  plaintiffs  and  A.  B.,  since  deceased,  being  possessed  of  a 
certain  house  for  the  residue  of  a  certain  term  of  ninety-four  years 
wanting  twenty  days,  demised  the  same  to  the  defendants  for  twenty- 
one  years,  at  a  certain  rent,  by  an  indenture  containing  a  covenant  to 
repair,  and  alleged  a  breach  of  that  covenant ;  by  means  whereof  all 
the  estate  and  interest  of  the  plaintiffs  and  A.  B.  in  the  house  became 
and  was  forfeited,  and  the  same  reverted  to  C.  D.,  who  thereupon  r^oor^ 
availed  himself  of  the  '*'forf6iture,(a)  and  brought  an  ejectment,(6)     ^ 

(a)  Vide  supra,  600,  n.  (6)  Yid*  supra,  601,  a 

VOL.  IV,  60 
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in  which  he  recovered  jodgmenty  and  obtained  poasesaion  of  the 
house ;  by  means  of  which  premises  the  plaintiffs,  since  the  death  of  A. 
B.,  had  loftt  the  rents  covenanted  to  be  paid  bj  the  defendants,  kc.  The 
plea  traversed  the  alleged  breach  of  the  eovenant  to  repair ;  o\i  which, 
issue  was  joined.  At  the  trial,  the  plaintiffs  claimed  damages  for  the 
loss  of  their  term,  and  for  the  amount  of  dilapidations  in  the  house  de* 
mised  to  the  defendants.  It  appeared  by  the  particulars  delivered  in 
the  ejectment  brought  by  C.  D.,  that  such  ejectment  was  founded  upon 
the  breach  of  certain  covenants  contained  in  a  superior  lease  granted  by 
C.  D.,  for  ninety-nine  years,  and  that  the  breaches  of  covenant  relied 
on  were,  the  non-repair  of  various  houses,  including  the  house  in  ques- 
tion, (which  was  shown  to  be  out  of  repair,)  and  for  the  breach  of  a  cove- 
nant which  was  not  contained  in  the  lease  to  the  defendants.  It  was 
held,  that,  inasmuch  as  it  did  not  appear  that  C.  D.  might  not  have  re- 
covered possession  of  the  property  for  a  breach  of  the  covenant  not  con- 
tained in  the  lease  to  the  defendants,  the  plaintiffs  were  not  entitled  to 
recover  the  value  of  their  term  from  the  defendants.  Tindal,  G.  J.,  in 
the  course  of  the  argument,  observed  :(a)  «<  The  objection  arises  on  the 
per  quod;  it  is  not  a  part  on  which  a  traverse  can  be  taken ;  the  ques- 
tion is  whether  it  may  not  be  rejected."  And,  subsequently,  he  said:  (() 
(<  There  is  this  difficulty  in  the  way  of  the  plaintiffs.  In  the  particulars 
delivered  in  the  ejectment  brought  by  Lord  Somers,  it  appears  that  the 
action  was  brought  for  a  forfeiture  caused  by  a  breach  of  covenant  which 
is  not  contained  in  the  lease  to  the  defendants.  How  are  we  to  know 
that  Lord  Somers  did  not  recover  in  respect  of  that  breach  alone?"  So, 
♦R911  ^^^^'  ^^  ^  ^impossible  for  the  court  to  say  that  the  superior 
^  landlord  entered  for  our  non-repair  or  non-insurance.  The  cove- 
nants in  the  two  leases,  though  corresponding ,  are  not  identical.  The 
terms  being  different,  it  is  impossible  to  refer  the  re-entry  to  the  defend- 
ants* neglect  to  repair.  And,  with  regard  to  the  covenant  for  insurance, 
if  the  defendants  had  performed  their  covenant  in  this  respect,  still  the 
original  lessor  might  have  entered,  as  that  would  not  have  satisfied  the 
plaintiff's  covenant. 

The  plaintiff  was  bound  to  show  that  he  was  $olely  possessed  of  the 
term.  Upon  the  evidence,  it  appeared  that  the  title  was  in  Kinnear,  the 
plaintiff,  and  Campbell.  [Cbbsswell,  J.  Kinnear  and  Campbell  may 
have  been  dead.]  Then  that  fact  ought  to  have  been  proved.  [Maulb, 
J.  Logan  takes  upon  himself  to  deal  solely  with  the  property.  You 
have  taken  an  underlease  from  him,  with  notice  of  the  lease  under  which 
he  hehl ;  and  you  have  paid  rent  to  him.(e)  Is  not  that  evidence  enough 
that  he  had  the  whole  interest  he  affected  to  deal  with?]  It  is  submitted 
that  no  such  presumption  arises.     The  inducement  was  not  traversable. 

(a)2M.&G.51.  (6)aM.&6. 53. 

(c)  The  defendants  having  accepted  an  underlease,  by  indtnharty  from  Logan  akioe,  wei«» 
imnng  the  eonlinuanet  of  the  term,  even  eatcpped  from  saying  that  he  had  not  an  estate  entitliog 
Him  to  demise  tMff,    Vide  4  N.  &  M.  296. 
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Peaeock,  in  reply.  [The  court  directed  him  to  confine  himself  to  the 
main  question.]  It  is  quite  clear  that  the  plaintiff  would  not  be  entitled 
to  recover  the  rent  reserved :  the  defendant,  if  sued  for  rent,  might 
plead  eviction  by  title  paramount.  [Maulb,  J.  Might  not  the  plain- 
tiff reply,  that  the  eviction  was  caused  by  the  default  of  the  defendant?] 
That,  it  is  submitted,  would  not  be  a  good  replication ;  rent  being  only 
incident  to  a  holding.  The  plaintiff  may  be  entiUed  to  recover  dam- 
ages, but  not  the  865/.  claimed,  which  the  plaintiff  ^claims,  p^c^oo 
though  he  is  not  liable  to  pay  that  sum  to  the  superior  landlord.  ^ 
The  defendant  says  that  his  covenants  are  not  the  same  as  those  con* 
tained  in  the  original  lease  from  Middleton.  He  contends,  that,  if  Hall 
insures,  he  may  get  the  money,  and  run  away ;  whereas  the  landlord 
has  stipulated  for  an  insurance  by  his  immediate  lessees.  The  question 
is,  whether  the  damages  here  claimed,  viz.  the  value  of  the  term,  are 
the  necessary  and  immediate  consequences  of  the  defendant's  default. 
It  appears  that  the  premises  are  situate  within  the  city  of  London,  and 
therefore  subject  to  the  provisions  of  the  building  act,  14  G.  8,  c.  78,  s. 
83,  which  was  in  force  at  the  time  these  breaches  were  committed.  A 
covenant  to  insure,  within  that  act,  is  a  covenant  running  with  the  land : 
Vernon  v.  Smith,  5  B.  &  Aid.  l.(a)  Where  fraud  is  suspected,  the  in* 
aurance  office  may  reinstate  the  premises,  instead  of  paying  the  amount 
of  the  loss ;  and,  where  no  such  suspicion  attaches,  they  may  do  it,  on 
the  application  of  that  party*  The  substance  of  the  defendants'  cove- 
nant to  insure,  is,  that  an  insurance  shall  be  kept  on  foot  which  will 
be  available  to  the  extent  of  25001.,  to  be  laid  out  in  reinstating  the 
premises,  in  case  of  damage  by  fire.  Suppose  an  insurance  to  be 
effected  in  the  name  of  a  trustee,  that  would  be  a  sufficient  insurance 
within  the  act.  A  forfeiture  for  not  insuring  is  one  that  equity  will  not 
in  general  relieve  against :  but  it  clearly  would  relieve  in  a  case  of  this 
sort,  where  the  covenant  is  substantially,  though  not  literally,  performed. 
|]Maulb,  J.  Suppose  the  premises  insured,  and  burnt  down  under  cir- 
cumstances  that  would  give  the  insurance  office  a  defence  as  against  the 
sub-lessees ; — if  the  insurance  were  effected  by  the  plaintiff,  the  office 
would  be  liable ;  otherwise,  if  effected  by  the  defendants.  The  perform* 
ance  of  the  defendants'  oovenants  would,  under  such  circum-  ^niono 
stances,  ^afford  no  indemnity  to  the  plaintiff.  The  effect  of  the  ^ 
statute  is,  to  make  the  party  insuring  a  trustee  for  the  landlord.  Sup* 
pose  an  under-lessee  to  insure,  and  afterwards  to  set  the  house  on  fire, 
the  landlord  could  derive  no  benefit  from  the  insurance.  The  meaning 
of  the  covenant  is,  that  the  covenantor  shall  insure /or  himaelfj  either 
in  his  own  name  or  in  the  name  of  a  trustee.]  The  plaintiff  has  done  by 
another  what  he  had  engaged  to  do.  [Maulb,  J.  He  has  not  done  by 
another  that  which  he  was  bound  to  do,  but  something  different.  The 
landlord  would  have  no  means  of  preventing  the  lessee  from  assigning  the 

(a)  And  see  Shepp.  Touch  »t.  176. 
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policy.]  The  defendant  corenants  not  merely  to  insure,  but  also  to  pro- 
duce the  receipts,  &c.  The  defendants  are  liable  for  the  natural  con- 
sequences of  their  own  acts,  without  any  express  indemnity.  If  an  at- 
torney undertakes  to  enter  an  appearance,  the  court  will  enforce  a  com- 
pliance with  the  undertaking.  [Coltman,  J.  There,  the  attorney  un- 
dertakes to  do  that  which  his  client  should  have  done.]  With  respect  to 
the  covenant  to  repair,  it  is  said  that  the  covenant  relates  to  distinct 
periods.  Each  party  is  bound  to  keep  the  premises  in  repair,  regard 
being  had  to  their  condition  at  the  time  of  entering  into  the  respective 
covenants.  If  the  defendants  have  incurred  a  forfeiture,  it  is  no  answer 
for  them  to  say  that  there  were  other  non-repairs  for  which  they  were 
not  liable.  The  amount  of  damage  was  for  the  jury,  regard  being  had 
to  all  the  circumstances  of  the  case.  [Goltman,  J.  If  the  plaintiff  is 
not  entitled  to  recover  the  value  of  the  whole  of  the  reversionary  inte- 
rest, he  is  not  entitled  to  recover  any  thing.]  If  the  lessor  enters  part^ 
ly  for  the  act  or  omission  of  his  tenant,  and  partly  for  the  act  or 
omission  of  his  sub-lessee,  the  sub-lessee  is  liable  to  his  immediate  les- 
sor. [Maulb,  J.  What  would  be  the  value  of  the  plaintiff's  reversion, 
if  the  covenant  to  insure  had  alone  been  broken?  He  would  have 
*f)941  ^^^^™^  *^  mere  tenant  at  will.(a)  If  he  was  an  honest  man, 
-^  he  would  describe  himself  in  an  abstract  of  title  as  a  tenant  at 
will.] 

CoLTMAN,  J.(()  It  appears  to  me  that  this  is  an  attempt  on  the  part 
of  the  plaintiff  to  turn  this  into  what  it  is  not,  viz.  a  covenant  of  indem- 
nity.' It  seems  that  the  plaintiff  had  entered  into  covenants  with  the 
superior  landlord,  to  repair  and  keep  the  premises  in  repair,  and  to 
insure ;  and  that  a  forfeiture  has  been  incurred  by  his  breach  of  those 
covenants.  He  now  seeks  to  recover  from  the  defendants,  damages 
which  are  the  result  of  his  own  breaches  of  covenant.  It  appears  to  me, 
upon  the  authority  of  Penhy  v.  WatU  and  Walker  v.  Hattan^  that  he 
cannot  do  this,  in  the  absence  of  a  covenant  of  indemnity.  It  was  once 
supposed, — by  the  Court  of  King's  Bench,  in  NedU  v.  WyUie,  3  B.  &  C. 
638,  5  D.  &  R.  442, — that,  the  first  lessee  not  having  a  right  to  enter 
for  the  purpose  of  repairing,  the  sub-lessee  was  liable  for  all  the  damages 
resulting  from  the  breach  of  the  first  lessee's  covenant  to  repair.  But 
that  was  overruled  by  the  cases  above  referred  to ;  and,  I  think,  with 
reason,  because  it  was  competent  to  the  first  lessee  to  stipulate  for  a 
right  to  enter,  or  to  exact  a  covenant  of  indemnity.  And  it  is  much  less 
inconvenient  that  it  should  be  so ;  for,  then,  the  party  knows  the  effect 

(a)  Substantially  he  would  have  been  so,  although,  strictly  speaking,  the  whole  tenn  would 
have  remained  in  him,  subject  to  being  defeated  by  his  lessor  at  any  time  before  any  act  had 
been  done  by  the  latter  to  waive  the  right  of  re-entry  resulting  from  the  breach  of  covenant, 
and  affirm  the  continuance  of  the  lease. 

In  one  respect,  a  tenant  so  circumstanced,  would  be  in  a  worse  condition  than  a  tenant  at 
will,  inasmuch  as  he  would  not  be  entitled  to  emblements. 

(6)  Wilde,  C  J.,  having  been  engaged  as  counsel  in  the  cause,  took  no  part  in  the  arga 
meut 
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of  the  covenant,  and  the  full  extent  of  the  '^'liability  he  incnrs.  rtaotz 
It  is  true  that  the  Bub-lessees  here,  had  notice  of  the  covenants  *- 
contained  in  the  original  lease.  Bat  the*  only  presumption  that  arises 
from  that  fact,  is,  that  they  took  care  to  exclude  all  but  the  limited 
liability  imposed  upon  them  by  the  ordinary  covenants.  It  seems  to  me 
that  the  plaintiff  ought  not  to  be  allowed  to  cast  upon  the  defendants  all 
the  damage  resulting  from  his  own  laches. 

Maulb,  J.  I  am  of  the  same  opinion.  The  sub-lessees  have  simply 
covenanted  to  repair  and  to  insure ;  they  have  not  covenanted  to  pay  to 
the  plaintiff  any  damages  that  may  result  from  the  breach  of  the  cove- 
nants he  has  entered  into  with  the  superior  landlord.  The  result  is,  that 
the  defendants  are  liable  only  for  such  damages  as  naturally  and  neces- 
sarily result  from  their  own  breaches  of  contract.  The  covenants  in  the 
two  leases  are  different.  But,  assuming  them  to  be  identical,  I  think 
the  loss  of  the  term  here,  was  not  the  result  of  the  defendants'  breaches 
of  covenant,  but  of  the  breach,  by  the  plaintiff  himself,  of  the  covenants 
entered  into  by  him  with  his  lessor. 

Grbsswell,  J.  I  am  entirely  of  the  same  opinion.  The  loss  of  the 
term  was  the  consequence  of  the  plaintiff's  own  breach  of  covenant;  and 
the  defendants  have  not  covenanted  to  indemnify  him.  The  argument 
that  the  covenants  to  repair  in  the  two  leases  are  identical,  is  contrary 
to  the  cases  in  the  Exchequer. 

Judgment  for  the  defendants,  (a) 

(a)  And  see  Blyth  y.  Smith,  5  M.  &  G.  405. 


*In  the  Matter  of  SOPHIA,  the  Wife  of  W.  C.  CRAWFORD.     [*626 

June  7. 

In  the  case  of  an  acknowledgment  taken  abroad,  the  court  wilt  not  dispense  with  an  affidavit 
of  Terification  sworn  and  authenticated  according  to  the  local  law,  unless  it  be  distinctly 
shown  that  great  inconvenience  would  result  from  a  strict  adherence  to  the  ordinary  rule. 

Ghannell,  Serjt.,  in  the  last  term,  moved  that  the  certificate  of  the 
taking  of  this  acknowledgment  might  be  received  and  filed  by  the  pro- 
per officer,  notwithstanding  that  the  affidavit  verifying  the  same  was  not 
sworn  before  the  proper  officer.  The  application  was  founded  upon  the 
affidavit  (sworn  before  the  British  consul  at  Frankfort-on-the-Maine)  of 
one  of  the  commissioners,  a  gentleman  residing  at  Wiesbaden,  in  the 
grand-duchy  of  Nassau,  who  deposed  <'  that  he  applied  to  Dr.  Anton 
Lambinet,  one  of  the  justices  of  the  peace  in  Mentz,  in  the  grand-duchy 
of  Hesse-Darmstadt,  authorized  to  administer  oaths  in  proceedings  of 
the  peace  in  Mentz,  there  to  be  sworn  to  an  affidavit  of  the  due  acknow- 
ledgment of  Sophia,  the  wife  of  William  Cooper  Crawford,  now  residing 
in  Mentz,  mentioned  and  set  forth  in  the  said  certificate ;  that  he  also 

2L 
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applied  to  Dr.  Frantz  Klein,  a  notary  public  residing  in  Mentz,  to  be 
present  at  the  time  of  swearing  such  affidavit,  for  the  purpose  of  obtain- 
ing a  certificate  from  him  that  he  was  present  when  such  affidavit  was 
made,  and  that  the  party  administering  such  oath  was  legally  authorized 
for  that  purpose  ;  and  that  both  the  said  justice  of  the  peace  and  the 
said  notary  public  informed  the  deponent,  that,  according  to  the  laws 
of  that  country,  neither  the  said  justice  of  the  peace,  nor  any  other  per- 
son, was  authorized  to  sign  documents  and  administer  oaths  written  in 
any  other  than  the  German  language ;  thaJ;  there  is  no  British  consul 
resident  at  Mentz;  and  that  the  consul  residing  at  Frankfort-on-the 
Maine  is  the  nearest  resident  British  consul  to  Mentz." 
%A971  *'^^^  court  requiring  an  affidavit  explaining  why  the  affidavit 
^  of  verification  was  sworn  before  a  British  consul,  instead  of  be- 
fore the  proper  local  functionary,  the  papers  were  again  sent  out,  and 
returned  with  letters  from  the  commissioner  (verified  by  affidavit)  statmg 
that,  by  the  law  of  the  country,  the  subject-matter  being  of  greater 
value  than  150  florins,(a)  no  affidavit  could  be  sworn  without  the  whole 
history  of  the  transaction  being  translated  into  the  German  language, 
and  embodied  in  a  suit  or  '^an  act  of  court."     Upon  these  materials, 

Channelly  Serjt.,  now  renewed  the  application.  He  submitted,  that, 
although  the  difficulty  of  the  affidavit  being  required  to  be  sworn  in  the 
German  language,  might  be  got  over  by  annexing  a  translation  thereto, 
—In  re  Birch  ^  Bell,  4  N.  C.  894,  6  Scott,  185 ;  In  re  Eady,  6  Dowl. 
P.  C.  615, — yet  that  it  was  impossible  to  comply  with  the  other  requisite 
of  the  German  law,  viz.  that  the  transaction  must  form  the  subject  of  an 
act  or  suit  in  the  local  courts. 

Wilde,  G.  J.  In  the  case  of  commissions  directed  to  persons  resi- 
dent in  foreign  parts,  the  court  requires  the  affidavit  verifying  the  tak- 
ing of  the  acknowledgment,  to  be  sworn  before  an  officer  duly  authorized, 
by  the  laws  of  the  place,  to  administer  oaths.  It  appears,  that,  by  the 
laws  which  prevail  at  Mentz,  all  affidavits  are  required  to  be  administered 
in  the  German  language,  and  with  the  formality  of  what  is  called  an  act 
of  court.  We  are  now  called  upon  to  dispense  with  an  affidavit  sworn 
and  authenticated  in  the  manner  required  by  the  foreign  court,  without 
a  suggestion  that  that  course  will  be  attended  with  such  a  degree  of  in- 
convenience as  to  justify  us  in  so  doing.  If  it  had  been  shown  that  great 
♦fi9Rl  *^®'*y  ^'  expense  would  result  from  the  proceeding  in  the  foreign 
-'  court,  this  court  would  have  considered  that  as  equivalent  to  a 
case  of  total  absence  of  any  accessible  local  authority  to  administer  an 
oath.  I  think  enough  is  not  shown  here  to  justify  a  departure  from  the 
ordinary  rule. 

The  rest  of  the  court  concurring,  ChanneU  took  nothing. 

(a)  132.  2f.  6i2.,  at  the  ordinaiy  exchange  of  2  Id  to  the  florin  (gulden.) 
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WHITE  V.  CHAPPLE  and  Another.    June  8. 

The  sherifT  having  seized  goods  under  process  oat  of  this  court,  an  officer  of  the  palace  cooit, 
during  the  temporary  absence  of  the  sheriff's  officer,  (whose  son  remained  on  the  premises 
with  the  warrant,)  took  the  goods  under  process  of  that  coort  This  court  refused  to  inter- 
fere, either  by  granting  an  attachment  against  the  officer  of  the  palace  court,  or  by  ordering 
him  to  refund  a  sum  paid  to  him  in  order  to  obtain  the  release  of  the  goods. 

On  the  23d  of  April  last,  the  sheriff  of  Middlesex  seized  certain  effects 
belonging  to  the  defendants,  by  virtue  of  a  writ  of  fi,  fa.^  directing  him 
to  levy  1552.  10«.  for  debt  and  costs  in  this  action.  An  officer  was  left 
in  possession,  the  premises  on  which  the  effects  were  seized  consisting 
of  skeletons  of  houses,  in  an  unfinished  state,  and  the  effects  seized  being 
contained  in  two  workshops  and  a  yard  belonging  thereto.  On  the  lltb 
of  May,  the  officer  so  left  in  possession  absented  himself  from  the  pre- 
mises for  a  few  minutes,  for  the  purpose,  as  he  alleged,  of  procuring 
necessary  food  and  refreshment,  the  warrant  in  the  meantime  being 
entrusted  to  his  son,  who  remained  on  the  premises  therewith.  On  his 
return,  he  found  one  Herrick,  an  officer  of  the  palace  court,  in  posses- 
sion, under  a  warrant,  upon  a  judgment  of  that  court  for  27Z.  10s.  2c2., 
who  refused  to  withdraw,  notwithstanding  the  first  warrant  was  shown 
to  him,  and  who  afterwards  '^'removed  the  goods.  The  goods  so  rn^i^ack 
carried  away  were  worth  about  lOOZ.  ^ 

The  amount  of  the  palace  court  judgment,  and  costs,  having  been 
paid,  in  order  to  release  the  goods, 

Wordsworth,  on  behalf  of  the  sheriff,  moved  for  an  attachment  against 
Herrick,  or  that  he  might  be  ordered  to  refund  the  money  paid  to  him. 
He  submitted  that  this  improper  interference  with  an  officer  of  the  court 
in  the  execution  of  his  duty,  was  a  contempt  of  its  process ;  and  that, 
at  all  events,  the  court  would  afford  the  sheriff  protection.  [Wilde,  C.  J. 
The  sheriff's  officer  not  being  actually  on  the  premises  at  the  time  the 
second  seizure  was  made,  how  can  we  say  there  has  been  an  intentional 
contempt  of  the  process  of  the  court  ?  It  resolves  itself  into  a  mere 
case  of  disputed  possession.  Goltman,  J.  It  appears  that  the  sheriff 
cannot  return  a  rescous  of  goods  taken  under  a  fi.  fa, ;  (a)  for,  he  may 
raise  the  posse  comitatus.  (()  Maulb,  J.  If  there  has  been  no  rescue, 
there  can  be  no  contempt.]  No  doubt,  the  application  is  of  the  first 
impression.  The  only  question  is,  whether  the  officer  is  not  entitled  to 
some  protection.  [IV^ilde,  G.  J.  The  only  case  that  occurs  to  me  as 
at  all  analogous,  is,  that  of  a  contempt  of  the  great  seal,  in  seizing 
goods  in  the  possession  of'  the  messenger  of  the  court  of  bankruptcy. 
In  those  cases  I  know  Lord  Eldon  was  always  very  shy  of  granting  at- 
tachments.] The  sheriff  is,  at  all  events,  entitled  to  have  the  money 
refunded. 

(a)  Goik..  i>ig.  tit  Raeoma,  (D.  4),  (D.  7),  citing  1  Show.  180,  2  Roll  Ahr.  4^9, 1.  ST 
^19  Yin.  Abr.  182,  pi.  2»)  2  Saund.  244,  Litt  Rep.  296. 
(6)  Id.  citing  Bunea,  430. 
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Wilde,  C.  J.  The  court  certainlj  never  will  be  disposed  to  sur- 
render any  part  of  its  jurisdiction,  and  will  always  be  prepared  to  sup- 
♦fi^Ol  ^^  ^^  oflScers  in  the  *proper  exercise  of  their  duty.  This, 
-^  however,  is  not  a  case  in  which  any  actual  force  has  been  used, 
or  any  language  importing  any  thing  like  contempt  of  this  court  or  its 
process.  It  is  simply  the  case  of  an  officer  of  an  inferior  court,  with- 
out undue  violence  asserting  a  legal  right  to  execute  process,  and  per- 
forming what  he  supposes  to  be  his  duty.  There  could  be  no  contempt 
until  the  palace-court  officer  had  removed  the  goods.  I  do  not  see  why 
we  should  interfere  to  prevent  him  from  trying  the  right  to  do  so. 
Finding  the  sheriff's  officer  out  of  possession,  he  peaceably  enters  and 
executes  the  warrant  intrusted  to  him.  What  other  course  was  open 
to  him  ?  The  sheriff  does  not  make  any  application  to  the  court  in  the 
first  instance,  but  pays  the  demand,  in  order  to  release  the  goods :  and 
now  he  wishes  to  try  the  right,  by  asking  us  for  an  attachment  against 
the  officer  of  the  inferior  court,  or  for  a  rule  directing  him  to  refund  the 
money  so  paid.  If  any  precedent  could  have  been  found  for  it,  the 
court  would  have  looked  narrowly  at  the  circumstances,  to  see  whether 
or  not  they  furnished  ground  for  its  interposition.  None,  however,  has 
been  cited  ;  nor  is  the  court  aware  of  any  case  that  is  strictly  analogous. 
It  is  admitted  that  this  is  a  matter  of  the  first  impression.  The  case  is, 
therefore,  to  be  decided  upon  principle ;  and  it  seems  to  me,  that,  as 
there  is  no  ground  for  charging  the  officer  of  the  palace-court  with  any 
intentional  contempt  of  this  court,  or  with  any  violent  resistance  to  its 
process,  there  is  no  foundation  for  the  present  application.  The  court, 
fully  preserving  its  authority  to  protect  its  officers,  ought  not,  I  think, 
to  grant  a  rule. 

The  rest  of  the  court  concurring,  Rule  refused. 


*631]  *In  Re  MARY  DIXON.    June  8. 

The  court  refused  to  allow  a  certificate  of  acknowledgment  by  a  feme  covert,  under  the  3  & 
4  W.  4,  c.  74,  to  be  filed,  where  it  appeared  from  her  answers  to  the  inquiry  of  the  com- 
missioner as  to  whether  she  intended  to  give  up  her  interest  in  the  estate,  without  any 
provision  being  made  for  her  in  lieu  thereof,  that  the  consideration  for  her  consent  was  a 
provision  made  f<r  abt  by  her  husband's  will,— although  it  was  shown,  by  anothar  afiJatfii^ 
that  she  perfee^y  understood  that  to  be  no  provision,  inasmuch  as  the  will  was  revocable. 

By  the  79th  section  of  the  3  &  4  W.  4,  c.  74,  it  is  enacted  « that 
every  deed  to  be  executed  by  a  married  woman  for  any  of  the  purposes 
of  this  act,  except  such  as  may  be  executed  by  her  in  the  character  of 
protector,  for  the  sole  purpose  of  giving  her  consent  to  the  disposition 
of  a  tenant  in  tail,  shall,  upon  her  executing  the  same,  or  afterwards^ 
be  produced,  and  acknowledged  by  her  as  her  act  and  deed,  before  a 
judge  of  one  of  the  superior  courts  at  Westminster,  or  a  master  in  Chan- 
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eery,  or  before  two  of  the  perpetual  commissioiierB,  or  two  special  com- 
missiouers,  to  be  respectively  appointed  as  hereinafter  provided."  And 
the  80th  section  enacts,  <<  that  such  judge,  master  in  Chancery,  or  com- 
missioners as  aforesaid,  before  he  or  they  shall  receive  the  acknowledg- 
ment by  any  married  woman  of  any  deed  by  which  any  disposition, 
release,  surrender,  or  extinguishment  shall  be  made  by  her  under  this 
act,  shall  examine  her,  apart  from  her  husband,  touching  her  knowledge 
of  such  deed,  and  shall  ascertain  whether  she  freely  and  voluntarily  con- 
sents to  such  deed ;  and,  unless  she  freely  and  voluntarily  consents  to 
such  deedy  shall  not  permit  her  to  acknowledge  the  same ;  and  in  such 
case  such  deed  shall,  so  far  as  relates  to  the  execution  thereof  by  such 
married  woman,  be  void." 

By  the  rules  of  Hilary  term,  4  W.  4,  made  for  the  purpose  of  carry- 
ing that  statute  into  effect,  it  is  ordered,  that,  before  the  commissioners 
shall  receive  such  acknowledgment,  they,  or  one  of  them,  «  do  inquire 
of  every  married  woman,  separately  and  apart  from  her  '^'hus-  r4tf>q9 
band,  and  from  the  attorney  or  solicitor  concerned  in  the  trans-  *- 
action,  whether  she  intends  to  give  up  her  interest  in  the  estate  to  be 
passed  by  such  deed,  without  having  any  provision  made  for  her  in  lieu 
of,  or  in  return  for,  or  in  consequence  of,  her  so  giving  up  such  interest ; 
and,  where  such  married  woman,  in  answer  to  such  inquiry,  shall  declare 
that  she  intends  to  give  up  such  her  interest  without  any  provision,  and 
the  said  commissioners  shall  have  no  reason  to  doubt  the  truth  of  such 
declaration,  and  shall  verily  believe  the  same  to  be  true,  then  they  shall 
proceed  to  receive  the  said  acknowledgment ;  but,  if  it  shall  appear  to 
them,  kcj  that  it  is  intended  that  provision  is  to  be  made  for  any  such 
married  woman,  then  the  commissioners  shall  not  take  her  acknowledg- 
ment until  they  are  satisfied  that  such  provision  has  been  actually  made 
by  some  deed  or  tmtiny  produced  to  them^  or,  if  such  provision  shall  not 
have  been  actually  made  before,  then  the  commissioners  shall  require 
the  terms  of  such  intended  provision  to  be  shortly  reduced  into  writing, 
and  shall  verify  the  same  by  their  signatures  in  the  margin,  at  the  foot, 
or  at  the  back  thereof." 

The  certificate  of  the  taking  the  acknowledgment  in  this  case  was  in 
the  form  provided  by  the  84th  section  of  the  statute,  stating  that  Mrs. 
Dixon  was  examined  by  the  certifying  commissioners,  apart  from  her 
husband,  touching  her  knowledge  of  the  contents  of  the  deed,  and  that 
A'she  freely  and  voluntarily  consented  to  the  same."  In  the  affidavit 
verifying  the  certificate,  however,  the  deponent  (one  of  the  commi&> 
sioners)  stated  that  he  inquired  of  Mrs.  Dixon  whether  she  intended  to- 
give  up  her  interest  in  the  estate  in  respect  of  which  sueh  acknowledg- 
ment was  taken,  without  having  any  provision  made  for  her  in  lieu  of^ 
or  in  return  for,  or  in  consequence  of,  her  so  giving  up  her  interest 
in  such  estate ;  that  in  answer  to  such  inquiry,  she  declared  r^oosk 
*that  a  provision  was  to  be  made ;  and  that  such  provision  was    ^ 
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made  by  a  writing  purporting  to  be  the  last  will  of  her  husband  John 
Dizon. 

The  registrar  having  declined  to  receive  the  acknowledgment,  on  the 
ground  that  this  was  not  such  a  provision  as  was  contemplated  by  the 
rule, — a  provision  by  a  revocable  instrument  being  in  fact  no  provision 
at  all, 

T.  JoncB  now  moved  that  the  registrar  might  be  directed  to  receive 
and  file  it.  He  produced  an  affidavit, — sworn  by  one  of  the  commis- 
sioners taking  the  acknowledgment, — stating  that  he  had  explained  to 
the  lady  <<  that  the  will  was  no  provision,  being  revocable,  and  that  the 
provision  intended  by  law  was  a  provision  by  some  deed  in  writing ;  bnt 
that  she  said,  in  answer,  that  she  was  quite  aware  of  the  nature  of  the 
provision,  but  that  she  had  such  confidence  in  her  husband,  that,  if  he 
made  a  will,  she  would  accept  the  provision  thereby  made,  although 
revocable ;  for,  that  her  husband  was  of  a  procrastinating  disposition, 
and  might  put  off  his  intentions  till  too  late,  and  'that  she  therefore 
insisted  on  the  will  being  made,  with  a  provision  for  her."  It  was  sub- 
mitted, that,  inasmuch  as  there  was  no  necessity  for  any  provision  being 
made,  as  a  condition  to  the  taking  of  the  acknowledgment,  the  circum- 
stance of  the  provision,  in  this  case  in  reality  amounting  to  no  provision 
at  all,  afforded  no  substantial  reason  for  refusing  to  receive  the  acknov- 
ledgment. 

Wilde,  C.  J.     It  does  not  appear  to  me  that  the  affidavit  in  this  case 
is,  by  any  means,  sufficient.     The  statute  (s.  85)  requires  the  certificate, 
together  with  the  affidavit  verifying  the  same,  to  be  filed  of  record,  in 
order  that  purchasers  may  see  that  the  wife  has  "^properly  parted 
with  her  interest  in  the  estate.     The  certificate  states  that  Mrs. 
Dixon  was  examined  by  the  commissioners,  touching  her  knowledge  of 
the  contents  of  the  deed,  and  that  she  freely  and  voluntarily  consented 
to  the  same.     And  the  affidavit  states,  that,  when  asked  whether  she 
intended  to  give  up  her  interest  without  having  any  provision  made  for 
her  in  lieu  thereof,  she  answered  that  she  parted  with  it  upon  the  tenii« 
of  a  provision  being  made  for  her ;  thus  leaving  her  interest  in  the  estate, 
charged  with  an  equitable  right  to  a  provision  in  lieu  thereof.     The  de- 
ponent then  goes  on  to  state  that  such  provision  was  made  by  a  writin;; 
purporting  to  be  the  last  will  of  her  husband.     This  inconsistencv  is 
sought  to  be  helped  by  another  affidavit,  to  be  filed  in  a  different  office,{a) 
as  part  of  the  evidence  of  title,  showing  that  the  lady  was  made  clearlv 
to  understand  that  a  provision  by  will  was  not  the  sort  of  provision  con- 
templated by  law,  inasmuch  as  a  will  is  revocable.     The  statement, 
therefore,  of  the  provision  in  the  affidavit,  in  truth,  amounts  to  no  pro> 
vision  at  all. 
The  rest  of  the  court  concurring,  Rule  refused. 

(a)  The  affidavit  used  for  this  purpose  would  be  filed  in  the  Hasten^  office 
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ALDER  V.  BOYLE,    /une  7.  [*685 

rpon  a  negotiation  between  A.  and  B.  for  an  exchange  of  advowsons.  A.  agrees  to  pny  to  the 
agent,  C^  lOOl^  *< one-third  down,  the  remaining  two^thlrds  when  the  abttraei  ofconotytmct 
is  dmwn  out"  The  one-third  is  paid.  A.  delivers  an  abstract  of  kk  title,  but  no  abatraot 
is  delivered  on  the  part  of  B. ;  and  the  negotiation  drops:— C.  cannot  maintain  an  action 
against  A.  for  the  remaining  two-thirds  of  his  oommission,— >the  event,  on  the  happening 
of  which  his  right  to  it  was  to  arise,  not  having  occurred. 

Assumpsit,  for  work  and  labour  and  commission.    Plea,  non  assumpsit. 

The  cause  was  tried  before  Y.  Williams,  J.,  at  the  second  sitting  in 
Middlesex,  in  the  present  term.  It  appeared  that  the  plaintiff,  who  was 
a  clerical  agent,  had  negotiated  a  proposed  exchange  between  the  defend^ 
ant,  the  rector,  and  owner  of  the  advowson  of  the  rectory,  of  Freshford, 
near  Bath,  and  the  Rev.  W.  Brown,  the  rector,  and  owner  of  the  advow* 
son,  of  the  rectory  of  Little  Kimble,  in  Buckinghamshire,  of  their  respec- 
tive rectories ;  and  that,  on  the  10th  of  Decemoer,  1846,  the  following 
Agreement  was  signed  by  the  defendant : — 

«  The  undersigned  agrees  to  sell  to  the  Rev.  W.  Brown,  the  advow-' 
son  of  the  rectory  of  Freshford,  for  the  sum  of  4600?.,  and  to  purchase 
of  him  the  advowson  of  the  rectory  of  Little  Kimble,  in  Buckingham- 
shire, for  1000?.  The  undersigned  also  agrees  to  pay  to  Mr.  G.  Alder, 
the  agent  in  the  transaction,  the  sum  of  100?.,— one-third  down,  the 
remaining  two-thirds  when  the  abstract  of  conveyance  is  drawn  out.** 

On  the  24th  of  November,  the  defendant  paid  the  plaintiff  83?.  6^.  8(2. 
On  the  Ist  of  December,  he  delivered  an  abstract  of  his  title  to  the  ad- 
vowson of  Freshford,  and  no  objection  was  made  to  it.  No  abstract  was 
ever  delivered  on  the  part  of  the  Rev.  W.  Brown ;  nor  was  any  thing 
farther  done ;  the  negotiation  ultimately  proving  abortive. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  words  «  abstract 
of  conveyance,"  in  the  memorandum  of  the  10th  of  November,  meant 
«  draft  deed  of  conveyance ;"  or,  if  they  meant  "  abstract  of  title,"  the 
♦action  was  equally  premature,  no  abstract  of  the  Rev.  W.  r#/»qfj 
Brown's  title  having  been  delivered.  It  was  also  contended  that  '- 
the  construction  of  the  agreement  was  for  the  judge,  and  not  for  the 

The  learned  judge  was  of  opinion  that  the  period  had  not  arrived  at' 
which  the  plaintiff  was  entitled  to  the  residue  of  the  commission :  but  he 
put  it  to  the  jury ;  and  they,  agreeing  in  the  view  taken  by  his  lordship, 
returned  a  verdict  for  the  defendant. 

BifleSj  Sexjt.,  pursuant  to  leave  reserved  to  him,  now  moved  for  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff  for  66?.  13«.  id.  Undoubtedly 
«( abstract  of  conveyance"  is  not  the  correct  phrase.  '  But  it  is  quite 
evident  that  it  did  not  mean  <<  deed  of  conveyance."  If  ambiguous^  the- 
language  of  the  agreement  being  that  of  the  defendant,  it  comes  within 
the  maxim,  "  Verba  accipiuntur  fortiits  contra  prof erentem.** 

WiLDB,  C.  J.    I  think  there  ought  to  be  no  rule  in  this  case.    It  ap 
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pears  to  me  to  be  perfectly  plain,  that  the  money  was  to  be  paid  only 
upon  the  happening  of  an  event  that  has  not  occurred.  Whether  the 
particular  expression  used  in  this  agreement  meant  <<  abstract  of  title," 
or, — an  abstract  of  title  having  been  delivered,  and  the  title  approved 
of, — it  points  to  a  "draft  conveyance,"  showing  some  beneficial  result  of 
the  plaintiflf's  agency,  may  be  open  to  argument.  No  doubt,  it  meant 
the  one  or  the  other.  It  is  quite  immaterial  which :  for  neither  event 
has  happened.(a)  It  does  not  appear  that  the  parties  had  the  means  of 
carrying  the  agreement  into  effect.  No  abstract  had  been  delivered  on 
the  part  of  the  Rev.  W.  Brown ;  nor  did  the  defendant's  title  appear  to 
*R^71  ^^^^  ^^^^  finally  approved.  However  ^uncertain  the  agreement 
^  may  be  in  one  respect,  there  is  no  uncertainty  in  the  conclusion 
that  the  period  has  not  arrived  at  which  the  plaintiff  was  entitled  to 
claim  the  stipulated  commission. 

The  rest  of  the  court  concurring,  Bule  refused. 

(a)  Qiuart,  whether  as  between  plaintiff  and  defendant,  the  agreement  was  not  Toid  fcr 

uncertainty. 


FRANKLYN  t^.  LAMOND  and  Others.    June  7. 

A.  bought  at  auction  three  lots  of  one  hundred  railway  shares  each,  one  of  the  conditions  of 
sale  being  <*  the  balance  of  the  purchase-money  shall  be  paid  at  the  office  of  the  auctioneers 
on  the  day  following  the  sale,  except  in  cases  where  any  special  transfers  are  required, 
and  to  such,  the  utmost  expedition  will  be  given."  After  the  sale,  A.  received  the  three 
hundred  shares,  together  with  a  bill  of  parcels  describing  the  transa  lion  as  a  sale  of  « three 
hundred  shares,"  and  paid  the  price.  The  name  of  the  owner  of  be  shares  was  not  dis- 
closed at  the  time  of  the  sale ;  but,  upon  A.  applying  for  a  transfer,  -the  constitution  of  the 
company  requiring  a  transfer  by  deed, — ^the  auctioneers  informed  him  that  they  were  only 
agents  in  the  transaction,  and  referred  him  to  B.,  as  their  principal,  and  as  the  party  who, 
alone,  could  procure  the  transfer  to  be  executed. 

In  an  action  against  the  auctioneers  for  not  transferring  >—Hdd^  first,  that  inasmuch  as  diey 
had  not  disclosed  their  principal  at  the  time  of  the  sale,  they  were  personally  liable, — 
secondly,  that  the  bill  of  parcels  was  evideixse  of  an  entire  contract  for  the  sale  pf  three 
hundred  shares^ — ^thirdly,  that,  by  referring  A.  to  B.,  the  defendants  discharged  A.  from 
tendering  a  transfer  to  than. 

Assumpsit,  for  not  transferring  and  delivering,  pursuant  to  conditions 
of  sale,  certain  railway  shares  sold  by  the  defendants,  as  auctioneers. 

The  first  count  of  the  declaration  stated,  that  the  defendants,  on  the 
12th  of  May,  1846,  put  up  and  exposed  to  sale  by  auction,  amongst 
other  shares,  divers,  to  wit,  three  hundred  shares  in  a  certain  company 
or  partnership  undertaking,  called  PUbrow's  Atmospheric-Railway  and 
Canal-Propulsion  Company,  under  and  subject  to  the  following  condi- 
tions, that  is  to  say  [The  conditions  of  sale  were  set  out ;  and,  amongst 
i^ooort  them,  the  '^'fobowing] : — <^The  highest  bidder  to  be  the  pur- 
^  chaser,  &o.  Purchasers  to  give  in  their  names,  and  to  pay  a 
deposit,  if  required.  The  balance  of  the  purchase-money,  in  every  case, 
tQ  be  paid  at  the  office  of  the  auctioneers,  at  the  Hall  of  Commerce,  W 
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tween  the  hours  of  ten  and  four,  on  the  day  following  the  sale ;  except 
in  cases  where  any  special  transfers  are  required ;  and  to  such,  the  ut- 
most expedition  will  be  given."  Averment,  that,  on  such  exposure  to 
sale,  to  wit,  on,  &c.,  the  plaintiff  was  declared  to  be,  and  was,  the  pur- 
chaser of  the  said  three  hundred  shares  of  and  in  the  said  company  or 
undertaking;  and  the  defendants  then  bargained  with,  and  agreed  to 
transfer  and  deliver  to  the  plaintiff  the  said  shares,  at  and  for  a  certain 
sum  of  money,  to  wit,  15Z.  then  bid  by  the  plaintiff  for  the  same ;  and 
the  plaintiff  did  thereupon  then  give  in  to  the  defendants  his  name,  and 
did  then  pay  to  the  defendants,  who  then  accepted  and  received  of  him, 
the  amount  of  the  said  purchase-money,  and  exonerated  and  discharged 
him  from  any  further  payment  on  account  thereof;  that,  in  consideration 
of  the  premises,  and  that  the  plaintiff,  at  the  request  of  the  defendants, 
then  promised  the  defendants  to  perform  the  said  conditions  of  sale  in 
all  things  on  his  part  to  be  performed,  the  defendants  then  promised  the 
plaintiff  to  perform  the  said  conditions  in  all  things  on  their  part  to  be 
performed,  and(a)  to  transfer  and  deliver  to  the  plaintiff  the  said  three 
hundred  shares :  Breach,  that,  although  the  plaintiff  had  always  from 
the  time  of  the  said  promise,  been  ready  and  willing  to  accept  and  re- 
ceive from  the  defendants  a  transfer  and  delivery  of  the  said  shares ; 
and  although  the  plaintiff  had  always,  from  the  time  of  making  his  said 
promise,  well  and  truly  performed  the  said  conditions  of  sale  in  all  things 
to  be  performed  on  his  part,  as  the  buyer  of  the  said  shares ;  and  al- 
though a  *reasonable  time  for  the  defendants  to  transfer  and  r^tf^oq 
deliver  to  him  the  said  shares,  had  elapsed  before  the  commence-  ^ 
ment  of  the  suit, — of  which  premises  the  defendants,  during  all  the  time 
aforesaid,  had  notice;  and  although  the  defendants,  during  the  time 
aforesaid,  and  before  a  reasonable  time  had  elapsed  for  the  plaintiff's 
preparing  the  same,  to  wit,  &c.,  had  exonerated  and  discharged  the 
plaintiff  from  preparing,  or  tendering  to  the  defendants,  any  instru- 
ment, deed,  or  document  for  the  transfer  to  him  of  the  said  shares ;  and 
although  the  plaintiff,  afterwards,  and  after  the  lapse  of  a  reasonable 
time  for  the  defendants  to  transfer  and  deliver  to  the  plaintiff  the  said 
shares,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  1st  of 
January,  1847,  requested  the  defendants  to  transfer  and  deliver  to  him 
the  said  shares ;  yet  the  defendants  did  not,  nor  would,  when  so  requested 
as  aforesaid,  or  within  the  said  reasonable  time  for  that  purpose,  or  at 
any  other  time,  transfer  and  deliver  to  the  plaintiff  the  said  shares^  or 
any  of  them,  but  had  wholly  neglected  and  refused  so  to  do ;  and  that 
by  means  of  the  premises  the  plaintiff  had  lost  and  been  deprived  of 
divers  great  gains  and  profits,  which  otherwise  would  and  might  have 
accrued  to  him  from  the  shares,  had  the  defendants  transferred  and 
delivered  the  same  to  him,  and  performed  their  promise  in  respect 
thereof. 

(a)  VSde  ElderUm  t.  Emmem,  ante,  p.  479. 
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There  were  also  counts  for  money  had  and  received,  and  for  money 
found  due  upon  an  account  stated. 

The  defendants  pleaded — first,  as  to  151.  parcel,  &c.,  nou  assump- 
serunt, — secondly,  to  the  first  count,  that  they  did  not  expose  to  sale 
the  said  shares,  &c. — thirdly,  to  the  first  count,  that  the  plaintiff  did 
not  become  the  purchaser  of  the  shares — fourthly,  to  the  first  count, 
that  the  defendants  did  not  agree  to  transfer  the  shares — fifthly,  to  the 
first  count,  that  the  defendants  did  not  exonerate,  absolve,  or  discharge 
*flim  *^®  *plaintiff  from  preparing,  and  tendering  to  them,  the  de- 
^  fendants,  any  instrument,  deed,  or  document  for  the  transfer 
to  him  of  the  shares — sixthly,  as  to  15/.,  payment  of  that  sum  into 
court,  and  no  damages  ultra. 

The  plaintiff  joined  issue  on  the  first  five  pleas,  and  took  the  152.  oat 
of  court,  in  satisfaction  of  the  damages  pro  tantOj  replying  damages 
ultra. 

The  cause  was  tried  before  Y.  Williams,  J.,  at  the  second  sitting  at 
Westminster,  in  the  present  term,  when  the  following  facts  appeared  in 
evidence: — The  defendants  are  auctioneers.  On  the  12th  of  May,  1846, 
the y  put  up  for  sale  by  public  auction,  at  the  Hall  of  Commerce,  in  the 
city  oi'  London,  certain  railway  shares,  subject  to  certain  printed  con- 
diti(ins, — amongst  others,  those  mentioned  in  the  declaration.  At  this 
salo  the  plaintiff  was  the  highest  bidder  for,  and  was  declared  the  pur- 
ch}u  er  of,  three  lots,  numbered  respectively  233,  234,  and  235,  in  the 
pririted  catalogue,  of  one  hundred  shares  each  in  a  joint-stock  compaoy 
called  Pilbrow's  Atmospheric  Railway  and  Canal  Propulsion  Company. 
On  the  day  after  the  sale,  the  plaintiff  called  at  the  defendants'  office, 
and  paid  157.  on  account  of  these  three  hundred  shares,  and  received 
the  certificates  for  the  same,  together  with  an  invoice  or  bill  of  parcel 
of  which  the  following  is  a  copy : — 

(c  Hall  of  Commerce,  London,  May  12th,  1846. 
"  E.  Franklyn,  Esq.,  Dr. 

To  Lamond,  Smale,  k  Lamond, 
For  shares  at  public  sale. 

«<    20  Midland  Eastern  Counties,  12a 12  0  0 

u    300  Pilbrow*s  Atmospheric  and  Canal  Propulsion  Com- 
pany, Is 15  0  0 

^RdM  *The  names  of  the  proprietors  of  the  several  lots  did  not 
-^  appear  in  the  catalogues  circulated  by  the  defendants :  but  die 
lots  did,  in  fact,  belong  to  different  individuals,  for  whom  the  defend- 
ants were  agents.  A  few  days  after  the  sale,  the  plaintiff  went  to  the 
defendants'  oflice,  and  demanded  a  transfer  of  the  shares  in  qnestioa. 
He  was  then  informed  that  the  defendants  were  not  in  a  situation  to 
make  a  transfer ;  and  they  referred  him  to  one  Blankford,  on  whose 
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behalf  they  had*  sold  the  ahares,  and  who,  thej  said,  would  procure  the 
truisfer  to  be  made. 

It  appeared  in  evidence,  that,  according  to  the  regulations  of  the 
company,  Pilbrow's  Atmospheric  Railway  shares  were  required  to  be 
transferred  by  deed  in  writing ;  that  one  Briggs  was  the  original  allottee 
of  the  shares  in  question ;  and  that,  although  they  had  many  times 
changed  hands,  before  Blankford  became  possessed  of  them,  Briggs  was 
still  the  registered  owner,  and  he  was  therefore  the  only  person  who 
could  execute  a  valid  transfer.  It  further  appeared  that  the  defendants 
had  made  repeated  inquiries  for  their  principal,  but  were  unable  to  find 
him. 

After  many  fruitless  applications  had  been  made  to  the  defendants 
for  a  transfer,  they,  in  answer  to  a  demand  by  the  plaintiflf 's  attorney, 
on  the  27th  of  January  last,  wrote  as  follows  :— 

<<  Sir,  in  reply  to  your  letter  of  this  date,  we  have  to  inform  you  that 
we  shall  be  perfectly  ready  to  hand  you  the  name  of  the  vendor  of  the 
shares,  we  having  simply  acted  as  agents  in  the  matter." 

On  the  part  of  the  defendants,  it  was  objected — first,  that  the  plain- 
tiffs, as  auctioneers,  were  not  personally  responsible — ^secondly,  that 
there  was  no  evidence  that  the  defendants  had  exonerated  and  dis- 
charged the  plaintiff  from  preparing  and  tendering  a  transfer — and, 
thirdly,  that  there  was  a  fatal  variance  between  the  ^contract  r^oAo 
declared  on  and  that  proved,  the  declaration  alleging  one  entire  *- 
contract  for  the  three  hundred  shares,  and  the  evidence  showing  thre» 
separate  and  distinct  contracts  for  one  hundred  shares  each. 

The  learned  judge  proposed  to  obviate  this  last  objection  by  amend* 
ing  the  declaration.  This,  however,  the  plaintiff  declined ;  and  it  was 
left  to  the  jury  to«6ay  whether  there  was  a  contract  for  the  sale  of  three 
hundred  shares.  They  found  a  verdict  for  the  plaintiff,  damages  40a., 
the  learned  judge  reserving  to  the  defendants  leave  to  move  to  enter  a 
nonsuit,  or  a  verdict  for  the  defendants,  if  the  court  should  be  of  opinion 
that  any  of  the  grounds  of  objection  ought  to  prevail. 

Byle9^  Serjt.,  now  moved  accordingly.  The  defendants,  as  auctioneers, 
having  disclosed  the  name  of  their  principal  before  action  brought,  are 
not  personally  liable.  The  plaintiff  at  the  time  of  the  sale  had  notice 
that  they  were  mere  agents.  The  case  of  Sanson  r.ltoberdeauj  Peake, 
N.  P.  G.  163,(a)  seems  somewhat  adverse.  But,  though  it  is  conceded 
that  an  auctioneer  may  be  personally  liable  where  the  money  remains 
in  his  hands,  it  is  submitted  he  is  not  liable  on  the  special  contract. 

There  was  no  evidence  that  the  defendants  ever  agreed  to  transfer ; 
And  therefore  the  issue  on  the  fourth  plea,  at  all  events,  should  have 
been  found  for  them. 

(a)  In  which  case  Lord  Kenyon  ruled  that,  where  an  auctioneer  does  not  diacloee  the  namr 
of  bk  principal  at  tkttmtof  tkt  ioU^  he  if  penona  ly  liable  to  an  action  for  damagHs  for  na 
ocmpletix^  the  eootraet 


6i2  Franklyn  v.  Lamond.  T.  T.  1847. 

There  was  no  eyidence  whatever  that  the  defendants  liad  exonerated 
or  discharged  the  plaintiflf  from  his  obligation  to  prepare,  and  tender 
them,  a  deed  of  transfer.  All  that  appeared,  was,  that  the  plaintiff  went 
to  the  office  and  asked  for  a  transfer  of  the  shares,  and  was  informed 
^^ .  o-i  that  the  name  of  the  vendor  was  Blankford,  ^and  that  the  de- 
^  fendants  knew  nothing  more  about  him.  The  defendants'  letter 
of  the  27th  of  January  carries  the  matter  no  further.  It  contains  no 
refusal  to  do  any  thing  they  were  legally  bound  to  do.  [Maule,  J. 
The  declaration  states  that  the  defendants  sold  and  agreed  to  transfer 
and  deliver  the  shares  to  the  plaintiff,  and  that  they  exonerated  ands> 
discharged  him  from  preparing  or  tendering  to  them  any  instrument, 
deed,  or  document  for  the  transfer  to  him  of  the  said  shares.  One  of 
the  conditions  of  sale  implies  that  the  purchaser  shall  get  a  transfer  of 
the  shares  by  going  to  the  office  for  it.  It  is  clearly  no  answer  to  a 
demand  of  a  transfer,  that  you  are  ready  to  furnish  the  name  of  the  ven- 
dor, a  man  who  is  not  to  be  found.  If  it  is  impossible  for  the  auctioneers 
to  get  a  transfer  executed,  what  is  the  position  of  the  purchaser  ?] 

There  was  a  clear  and  fatal  variance  between  the  declaration  and  the 
proof.  The  plaintiff  declares  upon  an  entire  contract  for  the  sale  of 
three  hundred  shares.  The  proof  was,  that  the  shares  were  knocked 
down  to  the  plaintiff  in  three  separate  lots  of  one  hundred  each.  The 
point  arose,  upon  the  stamp  act,(a)  in  the  case  of  £mmersan  v.  ffeeUsj 
2  Taunt.  38,(6)  where  it  was  held,  that,  if,  on  a  sale  by  auction,  the 
same  person  is  declared  the  highest  bidder  for  several  lots,  a  distinct 
contract  arises  for  each  lot ;  and,  although  all  the  lots  together  amount 
to  a  greater  value  than  20/.,  no  stamp  is  required,  if  the  l^^s  were  sepa- 
rately of  less  value  than  202.  [Wilbe,  G.  J.  Has  not  the  contrary 
been  determined  since  ?((?)  Goltman,  J.  The  question  has  also  arisen 
upon  the  statute  of  frauds,  29  Gar.  2,  c.  3,  s.  17.  Gresswell,  J.  In 
Baldet/  v.  Farker,  2  B.  &;  G.  87,  3  D.  &  B.  £20,  A.  went  to  the  shop  of 

*(\Adl  ^*  ^  ^^*'  li^®i^<li*^P^^s>  ^^^  contracted  for  the  purchase  *of 
-'  various  articles,  each  of  which  was  under  the  value  of  10{.,  but 
the  whole  amounted  to  70/.  A  separate  price  for  each  article  was 
agreed  upon ;  some  A.,  marked  with  a  pencil ;  others  were  measured  in 
his  presence ;  and  others  he  assisted  to  cut  from  larger  bulks.  He  then 
desired  that  an  account  of  the  whole  should  be  sent  to  his  house,  and 
went  away.  A  bill  of  parcels  was  accordingly  sent,  together  with  the 
goods,  when  A.  refused  to  accept  them.  It  was  held  that  this  was  all 
one  contract,  and  therefore  within  the  29  Gar.  2,  c.  3,  s.  17.](d)  Janu9 
V.  ChapmaUj  1  Stark.  N.  P.  G.  427,  is  precisely  in  point.  It  was  there 
held,  that,  were  different  lots  are  sold  at  an  auction  for  different  sums, 
the  contracts  are  separate,  both  in  law  and  fact :  and,  in  a  special  action 

(a)  And  aim  npoo  the  statute  of  frands. 

(6)  S.  P.  Boalu  V.  Lord  Dormer,  4  &  &  Ad.  77,  1  N.  &  M.  667.  (r) 

{d^  And  Me  Grimbly  v.  Aykrmfd^  in  re,  17  Law  Journ.  N.  S^  Ezoh.  157. 
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for  refusing  to  adhere  to  the  conditions  of  sale,  the  plaintiff  cannot  con- 
solidate the  two  contracts.  Here,  the  declaration  states  a  sale  by  aue* 
turn.  If  the  bill  of  parcels  constituted  a  new  and  entire  contract,  it  was 
not  a  sale  bi/  atiction.  [Maule,  J.  Your  bill  of  parcels  is  surely  evi- 
dence that  there  was  one  entire  contract  for  the  sale  of  the  three  hun- 
dred 8hares.](a) 

Wilde,  C.  J.  The  first  objection  urged  in  this  case,  is,  that  the 
mere  fact  of  the  defendants'  being  announced  in  the  catalogue  as 
«  auctioneers"  was  such  an  indication  of  agency  as  to  absolve  them  from 
l^rsonal  responsibility,  though  their  character  of  agents  was  no  other- 
wise intimated  to  the  purchaser.  I  apprehend  it  to  be  very  old  law, 
that  an  auctioneer  who  sells,  without  at  the  time  of  sale  disclosing  the 
name  of  his  principal,  contracts  personally.  This  is  the  simple  case  of 
parties  who  have  sold  as  principals,  turning  round  afterwards  and  say- 
ing that  they  were  merely  agents  in  the  transaction.  That  objection, 
therefore,  fails. 

*With  regard  to  the  second  point, — ^whether  or  not  there  was  r^cAr. 
evidence  of  a  dispensation  with  a  tender  of  a  transfer, — a  re-  *- 
mark  has  been  made  as  to  the  absence  of  a  tender  of  a  transfer  to 
Briggs,  the  original  allottee  of  the  shares.  That,  however,  is  not  the 
issue.  The  declaration  alleges  a  sale  and  an  agreement  by  the  defend- 
ants to  transfer  and  deliver  the  shares  to  the  plaintiff,  and  that  they 
exonerated  and  discharged  him  from  preparing  or  tendering  to  them  any 
deed  or  instrument  of  transfer:  and  the  fifth  plea  is,  that  the  defend- 
ants did  not  exonerate,  absolve,  or  discharge  the  plaintiff  from  prepar- 
ing and  tendering  to  them  any  instrument  or  deed  for  the  transfer  to 
him  of  the  said  shares.  What  is  the  evidence?  It  all  tends  to  show 
that  the  defendants  did  dispense  with  a  tender  to  them  of  a  transfer: 
for,  when  applied  to,  the  only  answer  they  give,  is,  that  they  are  merely 
agents ;  and  they  refer  the  purchaser  to  Blankford,  as  the  seller  of  the 
shares.  Is  not  that  in  effect  saying — (<We  are  not  the  persons  to 
make  the  transfer;  and  therefore  it  is  useless  to  tender  a  transfer  to  us 
for  execution  ?"  Unless  it  amounts  to  a  dispensation,  it  is  mere  idle 
talk.  It  seems  to  me  that  the  verdict  was  quite  correct  on  that  issue 
also. 

The  third  objection  is,  that  the  declaration  alleges  as  a  fact,  that  the 
defendants  and  the  plaintiff  purchased  three  hundred  shares  in  Pilbrow's 
Atmospheric  Railway  and  Canal  Propulsion  Company ;  and  the  evidence 
showed  that  the.  shares  were  purchased  at  three  distinct  biddings.  The 
question  is,  i  whether  there  is  any  difference  in  this  respect  between  a 
purchase  in  this  way  at  a  public  auction,(6)  and  going  into  a  shop  and 

(a)  Vile  infm,  647  (a). 

(6)  When  articles  under  10/.  are  knocked  down,  the  sale  of  each  is  complete  upon  thr 
verbal  absent  of  the  auctioneer  acting  as  agent  for  tlie  bidder :  where  the  price  of  each  ex« 
eeetls  10/.  there  is  no  sale  until  a  contiact  is  tigntd,  when  one  entire  sale  of  all  the  articlef 
to  which  tlie  signature  applies  is  efiieotixl. 
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buying  three  distinct  artioles,  which  are  put  down  together  in  a  bill  of 
*fUf)1  P^^^^^*  ^  ^™  ^f  opinion  that  the  note  delivered  *to  the  plain* 
^  tiff  after  the  sale  was  cogent  evidence  of  an  entire  contract  foi 
the  sale  of  three  hundred  shares.  It  was  left  to  the  jury,  whether  the 
parties  had  agreed  that  the  contract  should  be  considered  as  a  contract 
for  the  sale  of  three  hundred  shares  for  15Z.  The  note  was  in  the  hand- 
writing of  one  of  the  defendants.  I  think  there  was  abundant  evidence 
to  warrant  the  jury  in  finding  that  question  affirmatively.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  there  ought  to  be  no  rule. 

GoLTMAN,  J.  I  am  of  the  same  opinion.  Upon  the  first,  and  the 
main  point,  viz.,  whether  the  defendants  are  personally  liable,  I  think 
the  case  of  ffamon  v.  Rcherdeau  is  conclusive.  The  question  arising 
on  the  fourth  plea,  is  substantially  the  same.  The  defendants  underlie 
the  ordinary  responsibility  of  a  seller.  Not  having  disclosed  their  prin- 
cipal at  the  time  of  the  sale,  it  must  be  assumed  that  they  contracted  to 
make  a  good  title  to  the  things  sold.  Secondly,  it  is  said  there  was  no 
proof  that  the  defendants  agreed  to  exonerate  and  discharge  the  plain- 
tiff from  tendering  a  transfer.  When  applied  to,  they  refer  the  plain- 
tiff to  Blankford,  disclaiming  all  power  to  make  the  transfer  themselrea 
That  clearly  amounts  to  a  dispensation.  As  to  the  third  point,  I  agree 
that  there  was  evidence  for  the  jury  of  a  contract  for  the  sale  of  three 
hundred  shares. 

Maule,  J.  I  also  think  there  ought  to  be  no  rule  in  this  case.  This 
is  an  action  upon  a  contract  of  sale  by  auction.  The  first  question  is^ 
what  was  the  contract?  That  is  evidenced  by  the  conditions  of  sale, 
and  by  what  passed  at  the  time  of  the  sale ;  and,  upon  that  evidence, 
the  proper  result  is,  that  the  defendant  agreed  to  sell  to  the  plaintiff  three 
hundred  railway  shares  for  15/.  That  arises  in  this  way.  As  each  lot  wis 
knocked  down  to  the  plaintiff,  there  was  a  distinct  contract  for  the  nle 
i^^A^-i  of  one  hundred  shares,  which  would  be  satisfied  '^'by  the  deli- 
^  very  of  any  shares  in  that  company  to  that  amount.  But  the 
subsequent  delivery  and  receipt  of  the  three  hundred  shares,  with  the 
bill  of  parcels  produced,  and  the  payment  of  the  15{.,  showed  that  the 
parties  treated  the  transaction  as  one  entire  sale  of  three  hundred 
shares,  (a)  If  the  three  contracts  remained  severable,  I  am  of  opinion 
that  this  declaration  would  have  been  satisfied  by  proof  of  one  of  them.(i) 
This,  then,  being  a  contract  for  the  sale  of  three  hundred  shares,  the 
question  is,  upon  what  terms  were  they  sold,  and  who  were  the  sellers? 
The  defendants  call  themselves  auctioneers.  The  purchaser's  name  was 
known  to  them ;  but  the  name  of  the  owner  of  the  shares  was  not  oom- 

(a)  QutfTf,  whether  the  contract,  as  evidenced  by  the  bill  of  parcels,  was  not  diderent  fioi 
that  declared  on,  as  it  embraced  twenty  other  sliares. 

(6)  In  that  view  of  the  case,  the  plaintiff  would  appear  not  tc  be  entitled  to  retain  a  «r 
diet  for  damages  which  were  assessed  in  respect  of  tlie  non-delivery  of  thru  hundreil  shaic^ 
«nd  to  be  entitled  to  bring  one  actiou  or  two  actions  in  respect  of  the  remaining  iwo  ho» 
dred  shares. 
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municated  to  him.(a)  One  of  the  conditions  of  sale  was,  that  purchasers 
were  to  give  in  their  names,  and  to  pay  a  deposit,  if  required;  another, 
«that  the  balance  of  the  purchase-money  shall,  in  every  case,  be  paid  at 
the  office  of  the  auctioneers,  at  The  Hall  of  Commerce,  between  the  hours 
of  ten  and  four  on  the  day  following  the  sale,  except  in  cases  where  any 
special  transfers  are  required;  and  to  such,  the  utmost  expedition  will 
be  given/'  The  obvious  meaning  of  that  is,  that,  if  the  shares  sold  do 
net  require  any  special  transfer,  the  defendants  are  to  do  at  their  office 
all  that  remains  to  be  done  to  put  the  plaintiff  into  possession  of  the  full 
benefit  of  his  position  as  purchaser.  That  is  only  modified  to  this  extent, 
in  cases  requiring  special  transfers, — that  the  same  persons  who  were  to 
make  the  ordinary  transfer,  will  make  the  special  transfer  as  soon  as 
they  conveniently  can.  Such  being  the  state  '*'of  the  liabilities  rutcAo 
between  the  parties,  it  is  quite  clear  that  the  defendants  did  *- 
agree  to  make  the  transfer  of  these  shares.  To  enable  them  to  enter  into 
such  a  contract,  it  was  not  essential  that  they  should  be  the  registered 
proprietors.  It  was  perfectly  practicable  for  them  to  procure  a  transfer 
to  be  made,  although  they  themselves  might  not  be  the  actual  owners 
of  the  shares.  I  also  think  the  issue  on  the  dispensation  with  a  tender 
of  a  special  instrument  of  transfer,  was  properly  found  for  the  plaintiff. 
By  handing  him  over  to  Blankford,  the  principal^  the  defendants,  in 
effect,  say — <<  Blankford  is  the  only  person  who  is  bound  to  make  the 
transfer:  it  is  useless  to  come  to  us  with  it."  Their  conduct  amounted 
to  a  clear  dispensation. 

Crbsswell,  J.,  concurred*  Rule  refused. 

(a)  And  fee  Morgan  ▼.  Cordety  Paley,  Prino.  &  Agent,  250. 


JOHN  ROBERT  HARGRAVE,  an  Infant,  by  MARY  HARGRAVB, 
Widow,  his  Mother  and  next  Friend,  v.  WILLIAM  JOSOELINE 
HARGRAVE.    Junel. 

A  commission  baring  been  gmnted  by  tbe  Court  of  Chancery,  for  the  examination  upon  inter- 
icgafories,  of  a  witness  for  the  defendants  in  an  issue^^^his  court  refused  to  vary  the  terma 
of  timt  commi:$sion,  by  empowering  tbe  plaintiff  to  cross-examine  the  witness  under  it, 
viva  vocty  or  to  issue  another  commission  for  that  purpose. 

This  was  an  issue  directed  bj  Lord  Langdalb,  M.  R.,  to  try  whether 
tbe  plaintiiT  was  the  child  of  one  John  Hargrave. 

F.  Pulling^  on  behalf  of  the  plaintiff,  moved  for  a  rule  calling  upon 
the  defendant  to  show  cause  why  the  plaintiff  should  not  be  at  liberty 
to  cross-examine  vivd  voeey  on  oath,  before  the  commissioners,  on  the 
commission  directed  to  be  issued  by  an  order  of  the  Master  of  the  Rolls 
made  on  the  1st  of  December,  *1846,  Betsy  Head  Tune,  a  r^cAq 
witness  on  the  part  of  the  defendant,  residing  at  Boulogne;  *- 
such  cross-examination  to  take  place  at  the  same  time  and  place  with  the 
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examination  under  the  said  commission ;  and  why  the  cross-examination 
and  answers  should  not  be  reduced  into  writing,  and  returned  with  the 
commission ;  or,  why  a  commission  should  not  issue  out  of  this  court, 
for  the  cross-examination  of  the  said  Betsy  Head  Tune,  such  cross- 
examination  to  take  place  at  the  time  and  place  of  executing  the  said 
commission  out  of  Chancery ;  and  why  the  defendant's  attorney  should 
not,  within  four  days  previous  to  the  execution  of  the  commission,  fur- 
nish the  plaintiff's  attorney  with  a  copy  of  the  interrogatories  to  be  ad- 
ministered to  the  said  Betsy  Head  Tune  on  the  part  of  the  defendant. 
The  motion  was  founded  upon  an  affidavit,  which  stated  that,  by  a 
decree  made  by  the  Master  of  the  Rolls,  on  the  22d  of  July,  1844,  in  a 
suit  wherein  the  above-named  John  Robert  Hargrave,  an  infant,  bj  his 
mother  and  next  friend,  is  plaintiff,  and  William  Josceline  Hargrave 
and  others  are  defendants,  his  lordship  ordered  that  the  parties  should 
proceed  to  a  trial  at  law  in  this  court,  in  Middlesex,  after  the  then  next 
Michaelmas  term,  before  a  special  jury,  upon  the  following  issue,  rii., 
whether  the  plaintiff  is  the  child  of  John  Hargrave  in  the  pleadings  of 
the  said  suit  in  Chancery,  named ;  that,  in  Michaelmas  term,  1845,  the 
defendant  obtained  a  rule  for  a  commission  to  issue  out  of  this  court,  for 
the  examination  de  bene  e%»e^  vivd  voce,  of  Betsy  Head  Tune  and  Fran- 
cois Daudenthum,  witnesses  on  the  behalf  of  the  defendant  William 
Joceline  Hargrave,  and  any  other  witnesses  on  the  part  of  the  said  de- 
fendant who  might  be  resident  either  at  Calais  or  Boulogne,  in  the 
kingdom  pf  France,  with  liberty  for  the  plaintiff  to  cross-examine  the 
*fi^m  said  witnesses  respectively,  (a)  that  *a  commission  issued,  pur- 
^  suant  to  such  rule,  out  of  this  court,  and  the  said  Francois  Bao- 
denthum  and  Claudine  his  wife  were  examined  on  the  part  of  the  defend- 
ant, and  cross-examined  on  the  part  of  the  plaintiff,  but  the  said  Betsy 
Head  Tune  (who  is  an  Englishwoman)  was  present  at  the  Hotel  des 
Bains,  at  Boulogne  aforesaid,  where  the  said  commission  was  executed, 
but  declined  or  refused  to  be  examined ;  that  the  said  issue  was  tried 
before  Tindal,  C.  J.,  and  a  special  jury,  at  the  sittings  after  Hilary 
term,  1846,  and  a  verdict  found  for  the  plaintiff;  that,  by  an  order  of 
the  Master  of  the  Rolls,  dated  the  1st  of  December  last,  upon  the  ap- 
plication of  the  defendant,  it  was  ordered  that  the  parties  should  pro- 
ceed to  a  new  trial  of  the  said  issue,  at  the  sittings  after  this  present 
Trinity  term,  and  that  the  defendant  William  Josceline  Hargrave  should 
be  at  liberty  to  sue  out  a  commission  for  the  examination  of  Betsy  Head 
Tune,  now  residing  at  Boulogne  aforesaid, — the  depositions  of  the  said 
witness,  and  also  the  depositions  of  Francois  Daudenthum  and  Claudine 
Daudenthum,  taken  under  the  said  commission  issued  by  the  Court  of 
Common  Pleas,  and  read  on  the  former  trial  of  the  said  issue,  to  be  read 
as  evidence  on  behalf  of  the  defendant  William  Josceline  Hargrave,  on 
the  new  trial  of  the  said  issue ;  that  an  application  on  behalf  of  the 

(a)  This  rule  was  made  by  conmnt. 
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plaintiff  had  since  been  made  to  the  Master  of  the  Rolls,  for  liberty  to 
the  plaintiff  to  cross-examine,  vivd  voce,  the  said  Betsy  Head  Tune,  un- 
der the  said  commission ;  that  his  lordship  expressed  a  wish  to  grant  the 
application,  but  stated  that  he  could  not  do  so  without  speaking  to  the 
Lord  Chancellor  on  the  subject,  the  rules  of  the  Court  of  Chancery  not 
extending  to  vivd  voce  examinations,  but  only  to  examinations  on  written 
interrogatories ;  that  his  lordship,  upon  refusing  the  application,  stated 
that  he  had  had  an  interview  with  the  Lord  Chancellor  on  the  subject, 
and  that  his  lordship  ^regretted,  with  him,  that  he  could  not  r^f^e-i 
make  the  order  asked  for,  in  a  particular  case ;  that  a  summons  ^ 
was  taken  out  before  V.  Williams,  J.,  on  the  2d  instant,  to  show  cause, 
why  the  plaintiff  should  not  be  at  liberty  to  cross-examine  vivd  voce^  on 
oath,  before  the  commissioner  or  commissioners  to  be  named  in  the  com- 
mission directed  to  be  issued  by  an  order  of  the  Master  of  the  Rolls, 
dated,  &c.,  Betsy  Head  Tune,  a  witness  on  the  part  of  the  defendant, 
residing  at  Boulogne,  out  of  the  jurisdiction  of  this  court, — such  cross- 
examination  to  take  place  at  the  same  time  and  place  with  the  examina- 
tion under  the  said  commission ;  and  why  the  cross-examination  should 
not  be  reduced  into  writing,  and  returned  with  the  commission ;  that, 
upon  the  hearing  of  this  summons  on  the  4th  instant,  Y.  Williams,  J., 
refused  to  make  any  order  at  chambers,  but  considered  it  a  fit  applica- 
tion for  the  court ;  that  the  deponent  had  heard,  and  believed,  that  the 
said  Betsy  Head  Tune,  during  the  lifetime  of  John  Hargrave,  the  father 
of  the  plaintiff,  lived  with  him  at  Boulogne,  as  his  wife,  and  had  children 
by  him,  and,  it  was  surmised,  would  be  examined  on  the  part  of  the  de- 
fendant to  endeavour  to  prove  non  access  between  the  said  John  Har- 
grave and  his  wife,  the  plaintiff's  mother,  within  the  time  during  which, 
according  to  the  law  of  nature,  the  said  plaintiff  must  have  been  begot- 
ten ;  and  that  therefore  the  deponent  was  advised,  and  believed, — con- 
sidering the  evidence  likely  to  be  given  by  the  witness, — that  her  cross- 
examination,  vivd  vocCy  was  most  important  to  the  plaintiff's  case,  and 
that  it  was  impracticable  to  prepare  such  written  interrogatories  for  her 
cross-examination,  as  would  be  at  all  satisfactory,  or  lead  to  a  full  and 
fair  investigation  of  the  case.  [WiLDB,  C.  J. — All  motions  relative  to 
the  course  of  proceeding  in  the  issue,  should  be  made  in  the  court  by 
which  the  issue  is  directed.  This  application  should  '''have  been  rn^o^n 
made  to  the  Master  of  the  Roll8.(a)  It  would  be  very  inconve-  '- 
nient  to  take  examinations  under  a  commission  which  the  court  has  no 
authority  to  issue.  The  power  given  to  the  courts  by  the  4th  section  of 
the  1 W.  4,  c.  22,(5)  is  expressly  limited  to  the  issuing  of  commissions  in 

(a)  Vide  tapra,  650,  651 

(6)  It  enacts,  "that  it  ahai(  be  lawful  to  and  for  each  of  the  said  courts  at  Westminster  (t. 
e.  any  of  his  migesty's  courts  of  law  at  Westminster,)  and  also  the  Court  of  Common  Pleas 
iff  the  county  palatine  of  Lancaster,  and  the  Court  of  Pleas  of  the  ooimty  palatine  of  Durham, 
and  the  several  judges  tliereofj  in  every  action  depending  in  tuck  courts  (post,  654,  n^)  upon  the 
mpplication  of  any  of  the  parties  to  such  suit,  to  order  the  examination  on  oath,  upon  inter- 
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uctioM  depending  in  9ueh  court8»'\  The  case  of  Bourdeaux  t.  iZof^e,  1 N. 
G.  721,(a)  shows  that  the  application  is  properly  made  to  this  court.  The 
Court  of  Chancery  and  this  court  have  a  concurrent  jurisdiction  in  the 
matter.  (6)  [Wildb,  C.  J. — There  is  an  insuperable  difficulty  in  oar 
interfering  with  a  commission  out  of  Chancery.]  That  difficulty,  at  all 
eyents,  does  not  apply  to  the  latter  branch  of  the  proposed  rule,  which 
prays  for  the  issuing  of  a  separate  commission.  [Mauls,  J. — A  com- 
mission to  cross-examine  witnesses  is  somewhat  new.]  Although  the 
usual  course  is,  to  order  the  examination  upon  written  interrogatories^  a 
power  is  frequently  added,  to  enable  the  opposite  party  to  cross-examine 
„j^-o-i  the  witnesses  vivd  voce:  *Duckett  v.  Williams^  1  Tyrwh.  502, 
^  J  1  C.  &  J.  610,  1  Dowl.  P.  C.  291 ;  Pole  v.  Rogers,  3  N.  C.  780, 
4  Scott,  479.  [Wildb,  C.  J. — That  is  for  the  regulation  of  a  proceed- 
ing emanating  from  this  court.  But  did  you  ever  know  an  instance  of 
a  commission  issued  out  of  one  court  to  cross-examine  witnesses  who  are 
examined  under  a  commission  granted  by  another  court.]  There  is  no- 
thing inequitable  in  such  a  course. 

Wilde,  C.  J.  I  am  of  opinion  that  we  have  no  authority  to  grant 
that  which  is  asked  for.  This  is  an  issue  out  of  Chancery,  for  the  par- 
pose  of  obtaining  the  opinion  of  a  jury  as  to  the  legitimacy  of  the  plain- 
tiff. If  any  circumstances  should  arise  to  render  a  revision  of  their  ver- 
dict necessary,  it  is  to  the  Court  of  Chancery  alone  that  the  applicaticn 
must  be  made.  This  court  acts  altogether  in  aid  of  the  court  of  eqnitj, 
in  the  matter.  The  case  of  Bourdeaux  v.  Rowe  is  no  authority  for  this 
motion.  The  Court  of  Chancery  possesses  more  than  the  ordinary 
means  of  exercising  a  discretion  on  the  subject.  It  appears,  that  on  tbe 
former  occasion,  a  commission  issued  out  of  this  court  for  the  examina- 
tion of  this  particular  witness,  amongst  others ;  and  that  one  of  the  terms 
of  that  commission  was,  that  the  cross-examination  should  be  vivd  voce. 
The  witness  at  that  time  declined  to  be  examined.  A  verdict  having 
been  found  for  the  plaintiff,  the  Master  of  the  Bolls,  not  deeming  it 
satisfactory,  directed  a  new  trial.  If  he  had  thought  it  more  expedient 
that  a  commission  should  be  issued  by  this  court,  as  before,  it  is  but  rea- 
sonable to  suppose  that  he  would  have  directed  an  application  to  be 
made  here.  Instead,  however,  of  doing  that,  he  himself  grants  a  com- 
mission for  the  examination  of  this  identical  witness.  The  court  of 
*fi^41  ^^"^^y  having  thus  *exercised  its  discretion,  we  are  called  npon 
^    to  alter  or  control  the  terms  of  the  commission  so  issued.    It 

mgntories  or  otherwise,  before  the  master  or  prothonotary  of  the  said  court,  or  other  perwn 
or  persons  to  be  named  in  such  order,  of  any  witnesses  wilhin  the  jurisdiction  of  the  court 
where  the  action  shall  be  depending;  or  to  order  a  oommiasion  to  issue  for  the  examioatioa 
of  witnesses  on  oath,  at  any  place  or  places  out  of  such  jurisdiction,  by  interrogatories  or 
otherwise ;  and,  by  the  same  or  any  subsequent  order  or  orders,  to  give  all  such  direction 
touching  the  time,  place,  and  manner  of  such  examination,  as  well  within  the  jurisdiciioa 
of  tlie  court  wherein  the  action  shall  be  depending,  as  without,  and  all  other  matters  and 
circumstances  connected  with  such  examinations,  as  may  appear  reasonable  and  just" 

(a)  S.  C,  by  its  true  name  of  Bourttieu  v.  i^otor,  1  Scott,  608,  1  Hodges,  93. 

(b)  Vide  post,  654  (a). 
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seems  to  me,  that,  that  court  having  in  the  very  case, — and  its  authority 
to  do  80  is  not  denied, — tissued  a  commission  for  the  examination  of  the 
very  witness,  and  having  expressly  refused  to  compel  the  defendants  to 
oonsent  to  the  introduction  of  the  special  terms  now  suggested,  but  hav- 
ing thought  fit  to  grant  the  commission  with  the  ordinary  powers  only, 
it  would  be  an  incorrect  and  unwarrantable  proceeding  on  the  part  of 
this  court,  either  to  vary  the  terms  of  the  commission  so  issued,  or  to 
grant  another.  And  it  appears  also  that  it  would  be  utterly  useless ; 
the  party  having  already  refused  to  be  examined  at  all.  It  is  enough, 
however,  to  say,  that,  if  we  acceded  to  this  application,  we  should  be 
most  improperly  interfering  with  a  proceeding  of  another  court. 

CoLTMAN,  J.  I  also  think,  that,  the  court  of  equity  having  already 
granted  a  commission  for  the  examination  of  the  particular  witness,  we 
have  no  authority  to  interfere  with  it  by  granting  a  second  commission 
for  the  same  purpose. 

The  rest  of  the  court  concurring,  Bule  refused.(a) 

(a)  Upon  an  issue  joined  in  Chancery^  upon  pleadings  in  the  petty-bag  office,  and  sent 
into  the  Court  of  Common  Pleas,  by  writ  of  mittimus,  for  trial,  a  commission  to  examine  wit- 
nesses, issuing  from  this  court,  would  be  within  the  terms  of  the  statute,  as  the  cause  would, 
upon  the  return  of  the  mittimuMy  be  depending  here.  So,  in  B.  R.,  where  the  issue  joined  in 
Ute  petty-bag  office,  is  delivered  by  the  Chancellor,  proprid  manUy  to  the  justices  of  B.  R  for 
trial.  And  see  Bro.  Abr.  tit  Jwitdktvm,  pl-  41;  Ih.  tit  Prwx$^  pi.  154  ;  lb.  tit  Venire  fadoMy 
pi.  29;  i2ec  V.  Lord  Yarborough,  2  Bligh,  N.  S.  147,  S.  C.  1  Dow  &  Clarke,  178,  6  M.  &  6. 
208,  n. 


♦RICHARD  TUCKET,  Executor  of  JOHN  TUCKET,  de-    [*655 

ceased,  v.  HAWKINS.    June  8. 

In  an  action  by  an  executor  upon  a  bond  given  to  his  testator,  a  demurrer  to  a  replication 
traversing  a  payment  alleged  in  the  plea  to  have  been  made  to  a  party  stated  to  have  been 
a  cfvexecutor  with  the  plaintiff,  but  not  shown  to  be  alive,— on  the  ground  that  the  plain- 
tiffhas  omitted  to  describe  himself  as  turvwing  executor, — is  a  frivolous  demurrer. 

To  debt  on  a  bond  bearing  dnte  on  a  day  more  than  twenty  years  before  the  commencement 
of  the  action^  the  defendant  pleadeil  that  the  debt  and  cause  of  action  in  the  declaration 
mentioned,  did  not  accrue  at  any  time  within  twenty  years  next  before  the  commencement 
of  the  suit  Replication,  that  the  debt  and  cause  of  action  did  so  accrue.  At  the  trial,  the 
bond  was  produced,  and  appeared  to  l>e  a  pott  obit  bond ;  and  it  was  proved  that  the  party 
upon  whoso  death  the  sum  secured  was  made  payable,  died  within  twenty  years :— J3e^ 
that  the  plaintiff  was  entitled  to  the  verdict. 

Stmble,  that  the  replication  would  have  been  bad  on  special  demurrer. 

Debt  on  bond,  by  the  plaintiff  as  executor  of  the  last  will  and  testa- 
ment of  'John  Tuckey  deceased. 

The  declaration  stated,  that,  in  the  lifetime  of  John  Tuckey,  to  wit, 
on  the  16th  of  September,  1814,  the  defendant,  by  his  certain  writing 
obligatory,  sealed  with  his  seal, — ^profert, — ^became  held  and  firmly  bound 
to  the  said  John  Tuckey  in  the  sum  of  6000/.,  to  be  paid  to  the  said 
John  Tuckey,  his  certain  attorney,  &c. :  yet  that  the  defendant,  although 
often  requested  so  to  do,  had  not  paid  the  said  sum  of  60002.,  or  any 
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part  thereof,  and  the  same  remained  wholly  due  and  unpaid, — ^to  the 
damage  of  the  plaintiff,  as  executor  as  aforesaid,  of  1002.  &c. 

The  defendant  pleaded — ^first,  non  est  factum. 

Secondly,  that  the  said  John  Tuckej,  deceased,  in  and  by  his  last 
irill  and  testament,  named  and  appointed  one  Anthony  Gay,  one  Richard 
Tuckey,  the  yoanger,  and  the  plaintiff,  executors  thereof,  and  that,  after 
the  death  of  the  said  John  Tuckey,  deceased,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  1st  of  March,  1844,  the  said  A.  Gkiy, 
R.  Tuckey  the  younger,  and  the  plaintiff,  duly  proved  the  said  last  will 
and  testament,  and  took  upon  themselves  the  burden  of  the  execation 
*(\^({'\  *^^^^^^^  9  thskt^  afterwards,  and  before  the  commencement  of  this 
-^  suit,  to  wit,  on  the  20th  of  May,  1845,  the  said  A.  Guy  and  the 
said  R.  Tuckey  the  younger  died,  leaving  the  plaintiff  them  surviving ; 
and  that  the  plaintiff  then  became  and  was,  and  from  thenceforth  had 
been,  and  still  was,  surviving  executor  of  the  last  will  and  testament  of 
the  said  John  Tuckey,  deceased ;  without  this,  that  the  plaintiff  had 
been  or  was  executor  of  the  said  last  will  and  testament  of  the  said  John 
Tuckey,  deceased,  in  manner  and  form  as  the  plaintiff  had  above,  in  his 
said  declaration  alleged— concluding  to  the  country. 

Thirdly,  that  the  said  John  Tuckey  deceased,  in  and  by  his  said  last 
will  and  testament,  named  and  appointed  one  A.  Guy,  one  R.  Tuckey 
the  younger,  and  the  plaintiff,  executors  thereof, — which  said  A.  Gay, 
R.  Tuckey  the  younger,  and  the  plaintiff,  duly  proved  the  said  last  will 
and  testament,  and  took  upon  themselves  the  burden  of  the  execation 
thereof ;  that,  after  the  death  of  the  said  John  Tuckey,  deceased,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  5th  of  April,  1844, 
the  defendant  paid  to  the  said  A.  Guy,  and  the  said  A.  Guy  then  ac- 
cepted and  received  of  and  from  the  defendant,  divers  sums  of  money, 
in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
7000^.,  in  full  satisfaction  and  discharge  of  the  debt  and  cause  of  action 
in  the  declaration  mentioned — verification. 

Fourthly,  that  the  debt  and  cause  of  action  in  the  declaration  men- 
tionedj  did  not  accrue  at  any  time  within  twenty  years  next  before  the 
commencement  of  this  suit;  wherefore  the  defendant  prayed  judgment, 
if  the  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas ;  and  replied 
to  the  third  by  traversing  the  alleged  payment  to  Guy,  concluding  to 
the  country,  and  adding  the  similiter ;  and  to  the  fourth,  replied  that 
*f{^71  ^^^  ^^^  ^^^  *cause  of  action  in  the  declaratian  mentioned^  did 
^  accrue  unthin  twenty  years  next  before  the  commencement  of  this 
suity  concluding  to  the  country,  and  adding  the  similiter. 

The  defendant  struck  out  the  similiter  to  the  replication  to  the  third 
plea,  and  demurred  specially  thereto,  assigning  for  causes — that  the 
replication  was  dubious,  uncertain,  and  calculated  to  embarrass  and  per- 
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plex,  inasmuch  as  it  did  not  thereby  appear,  nor  could  the  defendant 
teU  whether  the  plaintiff,  in  and  by  his  said  replication,  intended  to  put 
in  issue  the  fact  of  payment  to  Guy,  being  joint-executor  with  the  said 
R.  Tuckey  the  younger  and  the  plaintiff,  or  whether  the  plaintiff,  in 
and  by  his  said  replication,  intended  to  put  in  issue  the  fact  of  payment, 
and  also  the  fact  of  Guy  being  such  executor  as  in  the  said  third  plea 
alleged ;  that  the  said  replication  was  capable  of  several  and  different 
constructions,  viz.  that  the  defendant  did  not  pay  Guy,  being  joint-exe- 
cutor with  the  said  R.  Tuckey  the  younger  and  the  plaintiff, — that 
the  defendant  did  not  pay  Guy,  being  an  executor  of  the  said  John 
Tackey,  deceased, — that  neither  the  defendant  paid  Q-uy  as  executovj 
nor  fPM  Cruy  executor  ;  that  the  replication  indirectly  and  argumenta- 
tively  put  in  issue  the  fact  of  the  death  of  the  said  John  Tuckey,  de* 
ceased,  and  also  the  time  of  the  death  of  the  said  John  Tuckey,  deceased ; 
and  that  the  replication  was,  in  other  respects,  uncertain,  informal,  and 
insufficient. 

The  plaintiff's  attorney  thereupon  took  out  a  summons  to  set  aside 
the  demurrer  as  frivolous  and  irregular.  At  the  hearing  of  this  sum- 
mons, before  the  lord  chief  baron,  on  the  12th  of  August,  1846,  it  was 
urged,  on  the  part  of  the  defendant,  in  addition  to  the  causes  of  demur- 
rer specially  assigned,  that  it  appeared  on  the  face  of  the  record,  that 
the  right  of  action  in  respect  of  the  bond  had  vested  in  two  other  persons 
jointly  with  the  plaintiff,  and  that  the  plaintiff  could  not  *sue  r^aco, 
alone  in  respect  thereof.  The  lord  chief  baron  made  an  order  ^ 
<'  that  the  demurrer  to  the  replication  to  the  defendant's  third  plea  be 
set  aside,  with  costs,  as  frivolous  and  irregular,  and  that  the  issue  and 
notice  of  trial  delivered  herein,  stand ;  the  defendant  to  be  at  liberty  to 
apply  next  term  to  set  aside  the  order,  if  necessary,  but  without  preju- 
dice to  the  plaintiff's  applying  for  speedy  execution  at  the  trial." 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  Liverpool 
assizes.  The  bond,  which  bore  date  the  16th  of  September,  1814,  was  in 
the  ordinary  form,  and  contained  the  following  condition : — «  The  con- 
dition of  this  obligation  is  such,  that,  if  the  above-bounden  G.  Hawkins, 
his  heirs,  &c.,  shall  and  do  well  and  truly  pay  or  cause  to  be  paid  unto 
the  above-named  John  Tuckey,  his  executors,  &c.  the  sum  of  S000{.  of, 
fcc.,  within  the  space  of  six  calendar  months  after  the  death  of  Elizabeth 
Branthwayt,  without  fraud  or  further  delay,  then  this  obligation  to  be 
void  and  of  none  effect,  or  else  to  remain  in  full  force  and  virtue." 

Evidence  was  given  that  Mrs.  Branthwayt  had  died  within  twenty 
years  next  before  the  commencement  of  the  suit ;  and  that  the  plaintiff 
was  the  surviving  executor  of  John  Tuckey. 

On  the  part  of  the  defendant,  it  was  contended,  that,  the  plaintiff  having 
declared  upon  the  bond  as  a  single  bill,  he  was  concluded  by  the  issue  ha 
had  accepted,  and  could  not,  upon  the  mere  production  of  the  bond, 
insist,  that,  inasmuch  as  it  contained  a  condition  (not  appearing  upon 
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record)  which  was  not  broken  until  within  twenty  years  of  the  com- 
mencement of  the  suit,  therefore  the  cause  of  action  accrued  within 
twenty  years. 

The  learned  judge,  however,  was  of  opinion  that  the  sum  mentioned 
in  the  bond  was  debitum  in  prcesentt,  solvendum  in  fuiuro  ;  and  that^ 
the  condition  being  shown  to  have  been  broken  within  twenty  years, 
♦fi'^Ql  *^®  fourth  *plea  was  disproved.  And,  no  evidence  being  offered 
■*  in  support  of  the  third  plea,  he  directed  the  jury  to  find,  ge- 
nerally, for  the  plaintiff.  Whereupon  a  verdict  was  returned  for  the 
plaintiff,  upon  the  three  issues  joined. 

Murphy^  Serjt.,  in  Michaelmas  term  last,  moved  to  rescind  the  order 
of  the  12th  of  August,  and  also  for  a  new  trial,  on  the  ground  of  mis- 
direction. Generally  speaking,  no  doubt,  a  defendant  sued  under  cir- 
cumstances like  the  present,  by  pleading  non  e$t  factum,  waives  the  ob- 
jection that  all  the  executors  are  not  joined,  or  otherwise  disposed  of. 
The  rule  is  thus  laid  down  in  the  notes  to  Cabell  v.  Vaughan^  1  Wms. 
Saund.,  6th  edit.  291  k,  n.  (3) :  « In  actions  by  executors,  they  ought 
all  to  join — Brooke's  Abridgment,  tit.  HxeciUars,  pi.  88  ;  (a)  thouTh 
some  be  within  the  age  of  seventeen  years — Wentw.  Executors,  95; 
Smith  V.  Smith,  Yelv.  130;  or  have  not  proved  the  will — Brookes  x» 
Stroud,  1  Salk.  3 ;  (6)  or  refused  before  the  ordinary — Hensloe's  m*^, 
9  Co.  Rep.  87  a.  But,  if  one  only  bring  an  action,  either  of  debt  upon 
bond,  or  assumpsit,  as  well  as  tort,  it  seems  settled  that  the  defendant 
can  only  take  advantage  of  it  by  pleading  in  abatement,  after  oyer  of 
the  probate,  that  the  other  executor  mentioned  therein,  is  alive,  not  named. 
If  the  defendant  plead  the  general  issue,  he  is  too  late :  he  cannot  then 
come  at  the  fact  of  there  being  another  executor."  That  rule,  however, 
does  not  apply  here ;  for,  issue  having  been  taken  on  that  part  of  the 
third  plea,  which  alleges  payment  to  one  of  three  executors,  it  is  appar- 
ent, on  the  face  of  the  record,  that  there  are  executors  not  joined,  who, 
for  any  thing  that  appears,  may  yet  be  living.  If  the  demurrer  was 
arguable,  it  was  not  within  the  province  of  a  judge  at  chambers,  to  set 
*H601  ^^  ^^^®  ^  *frivolous — Bird  v.  Holman,  9  M.  k  W.  761,  where 
-*  Aldkrson,  B.,  says :  "  It  should  be  a  very  clear  proposition  in- 
deed that  is  to  give  the  court  a  right  to  take  away  the  subject's  writ 
(rf  error."  [Wildb,  C.  J.  What  authority  is  there  for  saying  that 
the  plaintiff  must  describe  himself  as  surviving  executor  f  Maulb,  J. 
There  is  no  plea  in  abatement.  The  plaintiff  says  he  is  executor ;  and 
the  proof  is  that  he  is  so.  There  is  nothing  in  the  objection.] 
;  The  learned  Serjeant  further  submitted,  that,  in  order  to  avail  him- 
self of  the  condition,  the  plaintiff  was  bound  to  show  it  upon  the  record; 
aod  that  i<  the  debt  and  cause  of  action"  pleaded  to,  was  that  which 

{a\  Citing  9  E.  3,  12,  14 ;  but  the  rpference  should  have  been  to  T.  9  E.  4,  la  R  i4. 
{b)  And  see  SeoU  v.  Briant,  6  N.  ^  M.  381. 
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appeared  in  the  declaration.     He  cited  Sander%  v.  Coward^  13  M.  h 
W.  65. 

A  rule  nisi  having  been  granted  on  this  point, 

TT.  H^  Watson  and  Cleashy  showed  cause.  This  being  a  pont  oUt 
bond,  there  was  no  necessity  to  assign  breaches :  Murray  v.  The  Earl 
of  Stair,  2  B.  &  C.  82,  8  D.  &  R.  278.  The  only  question  upon  the  fourth 
bsue  is, — when  did  the  cause  of  action  accrue.  It  clearly  accrued  six 
months  after  the  death  of  Mrs.  Branthwayt.  The  declaration  does  not 
necessarily  import  that  the  instrument  was  a  single  bill  at  the  time  of  the 
making  of  it :  it  did  not  become  capable  of  being  declared  on  as  such, 
until  the  condition  was  broken.  The  plea  is  to  be  construed  as  alleging 
that  the  plaintiff  had  a  cause  of  action  upon  this  bond,  more  than  twenty 
years  before  the  commencement  of  the  suit.  Unless  it  means  that,  it  is 
insensible.  In  Sanders  v.  Cowardj  a  plea, — after  oyer  of  the  bond,  and 
of  the  condition,  which  was  for  payment  of  money  pursuant  to  a  covenant 
in  an  indenture  of  the  same  date,  and  for  performance  of  the  covenants 
in  that  indenture, — alleging  that  the  cause  of  action  in  the  declara- 
tion mentioned,  did  not  accrue  within  twenty  years  next  before  the 
^commencement  of  the  suit,  was  held  bad  on  special  demurrer,  f^cc-t 
on  the  ground  that  it  did  not  appear  whether  the  defendant  *- 
was  pleading  to  the  cause  of  action  in  respect  of  the  demand  of  the 
penalty  of  the  bond,  or  to  any  of  the  causes  of  action  arising  on  breaches 
of  the  condition.  «  The  action,  no  doubt,"  says  Pollock,  C.  B.,  in 
delivering  the  judgment  of  the  court,  "  is  brought  for  the  recovery  of  the 
penalty  of  the  bond;  and,  in  one  sense,  it  may  be  said  that  the  penalty 
is  the  *•  cause  of  action ;'  that  it  is  which  the  plaintiff  recovers ;  and, 
having  obtained  a  verdict  on  one  breach,  the  judgment  would  be  for  the^ 
penalty,  and  execution  would  be  taken  out  for  the  damages  on  that 
breach,  the  judgment  standing  as  a  security :  but  the  cause  of  action 
also,  in  another  sense,  is,  the  breach  or  breaches  of  the  condition  of  the 
bond.  Now,  it  certainly  is  left  doubtful  what  the  defendant  meant  by 
saying  that  the  cause  of  action  in  the  declaration  mentioned  did  not 
accrue  at  any  time  within  twenty  years  next  before  the  commencemetit 
of  the  suit.  If  the  action  was  brought  for  the  breach  of  non-payment 
only,  that  might  be  so ;  but  the  defendant  has  no  right  to  limit  the 
plaintiff  to  a  single  breach :  the  action  may  be  brought  for  any  number 
of  breaches.  It  appears  to  us,  therefore,  that  the  plea  ought  to  hav^ 
shown  distinctly,  that  the  defendant's  allegation  was  that  there  had 
been  no  breach  of  the  condition  of  the  bond  within  twenty  years  next 
before  the  commencement  of  the  suit.  That  not  being  stated  distinctly, 
and  the  ambiguity  being  pointed  out  as  cause  of  demurrer,  we  are  of 
opinion  that  the  plea  cannot  be  sustained."  All  that  was  there  laid 
down,  is,  that  the  cause  of  action  is,  the  breach  of  the  condition,  (a) 
The  plea  having  been  amended,  and  again  demurred  to,  that  case  oame 

^a)  But  it  appears  to  rank  non-payment  of  the  penalty  with  breaches  of  the  conditioB. 
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^r.r.q-x  again  before  the  *court.(a)  By  the  amended  plea,  the  defend- 
^  ant, — ^after  setting  out  the  bond  and  condition  upon  oyer, — 
pleaded,  that  no  cause  of  action  in  respect  of  the  said  writing  obligatory, 
by  reason  of  any  breach  of  the  said  condition,  or  of  the  covenants, 
&c.,  in  the  indenture  contained,  had  occurred  at  any  time  within  twenty 
years  next  before  the  commencement  of  the  suit :  and  the  court  held 
that  the  plea  was  bad, — first,  for  not  setting  out  the  indenture,  as  it 
might  contain  impossible  covenants,  in  which  case  the  bond  would  be 
single,  and  the  plea  to  the  breaches  only,  would  be  bad, — secondly,  in 
not  properly  confessing  a  breach  of  the  condition.  Parke,  B.,  in  giving 
the  judgment  of  the  court,  suggested  that  the  proper  form  would  hare 
been  to  set  out  the  indenture,  to  aver  performance  of  all  that  was  per- 
formed within  twenty  years,  and  to  admit  the  breaches  beyond  that  time, 
and  to  those  breaches  to  plead  the  statute  of  limitations.  [Maule,  J. 
The  plaintiff  might  have  set  out  the  bond  and  the  condition,  and  alleged 
that  Mrs.  Branthwayt  died  within  twenty  years  next  before  the  com- 
mencement of  the  suit.]  That  would  have  been  contrary  to  the  com- 
mon form  of  pleading.  The  defendant  might  have  set  out  the  condition 
upon  oyer,  and  then  he  must,  to  make  his  plea  good,  have  averred  that 
Mrs.  Branthwayt  died  more  than  twenty  years  before  the  commence- 
ment of  the  suit.  [CoLTMAN,  J.  The  defendant  might  have  demurred 
to  the  replication  to  the  fourth  plea.  But,  the  question  is,  whether, 
having  gone  to  the  jury,  he  has  not  thrown  it  all  open.]  Whether  or 
not  the  cause  of  action  accrued  within  twenty  years,  must,  at  all  events, 
be  question  of  fact,  for  the  jury. 

Hurlstanej  in  support  of  the  rule.  The  plaintiff  should  have  set  ont 
*({({91  ^^  condition  either  in  the  declaration  or  in  *the  replication : 
-^  Blewet  V.  Appleby ^  1  Lutw.  680.  Having  elected  to  treat  the 
sum  mentioned  in  the  bond,  as  a  debt  and  cause  of  action  existing  at 
the  moment  of  the  execution  of  the  instrument,  the  fourth  plea,  alleging 
that  the  debt  and  cause  of  action  in  the  declaration  mentioned  did  not 
accrue  at  any  time  within  twenty  years  next  before  the  commencement 
of  the  suit,  is  a  gooi,  primd  facie  answer  to  the  action.  The  conditiola 
ia  no  part  of  the  contract ;  it  is  a  mere  defeasance.  Sanders  v.  Coward 
shows  that  the  penalty  of  the  bond,  and  the  breaches  of  condition,  give 
separate  causes  of  action ;  and  that  the  plaintiff  has  his  election  to  de- 
clare on  either,  or  to  assign  breaches  in  his  replication.  Where  a  de- 
fendant seeks  to  avail  himself  of  the  condition,  he  is  bound  to  set  it  ont, 
and  discharge  himself  of  the  whole  obligation  contained  therein :  AMu  v. 
Pidduckj  1  M.  &  W.  564.  The  same  rule  must  apply  to  a  plaintiff. 
The  bond  and  the  condition  are  different  instruments,  and  oyer  must  be 
demanded  of  each  of  them,  to  entitle  the  defendant  to  oyer  of  each: 
Cook  V.  JtemifigUny  6  Mod.  237 ;  1  Wms.  Saund.  9  b,  n.  (1),  289,  n.  (2) , 
Skepp.  Touchst.  871.    [Wilde,  C.  J.    They  may  be  different  iastrii- 

(a)  15M.&W.48. 
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meBtB :  but  here  the  execution  of  the  one  is  the  execution  of  both.]  The 
bond  is  complete  without  the  condition.  The  plaintiff's  cause  of  action 
is  complete  upon  the  bond  alone.  If  the  plaintiff  had  wished  to  defeat 
the  operation  of  the  statute  of  limitations,  8  &  4  W.  4,  c.  42,  s.  8,  he 
should  have  set  out  the  condition.  One  of  the  grounds  upon  which  the 
plea  was  held  bad  in  Sanders  v.  Coward^  15  M.  &  W.  48,  was,  that,  in- 
asmuch as  the  indenture  was  not  set  out,  the  court  could  not  see  that 
the  covenants  were  capable  of  being  performed.  So,  here,  if  the  plain- 
tiff had  set  out  the  condition,  it  might  have  appeared  to  be  impossible 
of  *performance ;  and  then  the  bond  would  have  been  absolute  r*^^^^ 
from  its  execution :  Shepp.  Touchst.  872.  It  is  enough  for  the  ^ 
defendant  to  give  a  primd  facie  answer  to  the  declaration.  [Cress- 
well,  J.  The  question  is,  whether  that  primd  facie  answer  is  not 
capable  of  being  repelled  by  the  production  of  the  bond.]  In  that  case, 
the  jury  would  have  to  try  a  totally  collateral  issue. 

Wilde,  C.  J.  This  is  a  rule  to  set  aside  a  verdict  for  the  plaintiff, 
on  the  ground  of  misdirection.  The  plaintiff  has  declared  upon  the  bond 
as  a  common  money  bond ;  to  which  the  defendant  has  pleaded,  that  the 
debt  and  cause  of  action  in  the  declaration  mentioned,  did  not  accrue 
within  twenty  years  next  before  the  commencement  of  the  suit ;  and  the 
replication  takes  issue  upon  that  allegation.  At  the  trial,  the  bond, 
upon  its  production,  appeared  to  be  a  post  obit  bond ;  and  it  was  proved 
that  the  individual  upon  whose  death  the  sum  secured  by  the  bond  be- 
came payable,  had  died  within  twenty  years, — in  other  words,  that  the 
cause  of  action,  contrary  to  the  language  of  the  plea,  did  accrue  within 
twenty  years  next  before  the  commencement  of  the  suit.  The  learned 
judge  being  called  upon  to  decide  whether  the  evidence  sustained  the 
plea,  directed  the  jury,  that  the  bond  produced  was  consistent  with  that 
declared  on,  and,  coupled  with  the  other  evidence,  disproved  the  plea. 
I  am  of  opinion  that  that  direction  was  correct,  and  consequently  that 
this  rule  must  be  discharged.  The  statute  of  limitations  involves  vari- 
ous anomalies,  which  are  nevertheless  well  recognised. (a)  Where  the 
statute  is  pleaded  to  an  action  on  a  bill  of  exchange,  a  subsequent  ac- 
knowledgment of  the  debt,  within  six  years,  will  negative  the  plea,  though 
the  bill,  upon  the  face  of  it,  appears  to  have  arrived  at  maturity  more 
than  '^'six  years  before  the  commencement  of  the  action,  and 
therefore  precisely  bears  out  the  language  of  the  plea.  That  is 
now  clearly  recognised  by  the  statute  9  G-.  4,  c.  14,  where  the  promise 
is  in  writing.  The  statute  8  &  4  W.  4,  c.  42,  s.  8,  provides  that  all 
actions  of  debt  upon  any  bond  or  other  specialty  shall  be  brought  within 
twenty  years  after  the  cause  of  8tu!h  actions  or  suits.  What  does  the 
legislatuio  mean  by  the  << cause  of  action?"  The  object  of  the  statute 
of  limitations  was,  to  prevent  parties  from  being  harassed  by  stale  de- 

{a)  The  ansmalii;!  appear  to  have  been  engraAed  on  the  statute  by  the  oouits,  in  ease  of 
phuutiflfl. 
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mauds,  brought  forward  against  them  at  a  period  when  all  their  witnesses 
might  reasonably  be  presumed  to  be  dead,  and  when  the  circumstance 
of  tbe  plaintiffs'  having  lain  by  so  long  without  challenging  them  to  make 
payment,  afforded  fair  ground  for  presuming  that  the  debt  had  been 
paid.  The  legislature  has  thought  twenty  years  a  convenient  period  be- 
yond which  tbe  obligor  in  a  bond  ought  to  be  relieved  from  the  necessity 
of  preserving  evidence  in  discharge  of  his  liability.  Bearing  in  mind, 
therefore,  that  the  sole  object  of  the  legislature  was,  to  discharge  parties 
from  demands  that  might  and  ought  to  have  been  enforced  at  an  earlier 
period,  we  have  plain  means  of  ascertaining  the  intention  with  which 
they  used  the  words  "  cause  of  action," — that  is,  a  cause  of  action  capa- 
ble of  being  enforced.  We  must  read  the  words  "  debt  and  cause  of 
action'*  in  the  fourth  plea,  in  the  same  sense  in  which  the  statute  makes 
such  a  ]ilea  a  bar  to  tlie  action.  What,  then,  is  the  meaning  of  tiiis 
plea  ?  That  the  action  might  have  been  brought  more  than  twenty  years 
before  it  was  brought.  Apply  that  to  this  record,  and  see  how  ii  sus- 
tains the  objection  to  the  ruling.  It  is  a  well- recognised  mode  of  declar- 
ing upon  a  bond  that  is  subject  to  a  condition,  as  well  before  as  since 
the  statute,  to  declare  on  it  as  if  it  were  a  single  bill ;  and  there  are 
prescribed  modes  by  which  either  party  may  bring  forward  the  condi- 

♦firfil  ^^^"»  ^^  ^^^  interests  *of  either  may  require  it  to  be  shown.  In 
-'  declaring,  therefore,  as  he  has  done  in  this  case,  the  plaintiff  is 
not  to  be  understood  absolutely  and  conclusively  as  declaring  upon  a 
single  bill.  The  declaration  is  equally  consistent  with  its  being  a  bond 
with  a  condition.  Assuming,  however,  that  it  is  to  be  taken  conclusively 
upon  this  declaration,  to  have  been  a  single  bill,  any  subsequent  plead- 
ing showing  the  instrument  to  be  otherwise  than  a  single  bill,  would  be 
a  departure.  The  declaration  charging  the  defendant  upon  a  single  bill, 
and  showing  upon  the  face  of  it  an  instrument  more  than  twenty  years 
old,  the  defendant  pleads  that  the  debt  and  cause  of  action  did  not  ac- 
crue at  any  time  within  twenty  years  next  before  the  commencement  of 
the  action.  Now,  inasmuch  as  the  non-commencement  of  the  action 
witiiin  twenty  years  is  a  matter  which  the  defendant  is  privileged  to  set 
up  as  a  defence,  the  plaintiff  meets  that  by  replying  that  the  cau&>e  of 
action  did  accrue  within  twenty  years,  .If  the  defendant's  construction 
of  tiie  declaration  be  right,  the  replication  denies  a  matter  of  law  appa- 
rent on  the  record  ;(a)  and  the  proper  course  for  the  defendant  wus,  to 
demur.  But,  supposing  the  plea  to  mean  what  the  statute  means,  viz., 
that  the  jdaintiff  might  have  sued  upon  the  bond  more  than  twenty  years 
before,  that  would  be  matter  of  fact  as  well  as  matter  of  law :  and  the 
plea  would  be  well  met  by  the  replication,  the  effect  of  which  is, — the 
bond,  though  with  a  condition,  has  become  single  by  the  non-perforin- 

('{)  The  aUcgHtion  in  the  declaration  that  the  bond  was  made  in  1816  would  have  been 
salifftK'il  by  proortliat  it  was  ma<]e  in  1846.  Tlie  time  is  fir^tmade  material  by  tbe  negatire 
alleiiHiiuii  in  the  plea,  which  allegation  it  would  be  necessary  for  the  plaintiif  to  txaTersc.— 
wheilier  the  bead  was  single  or  was  subject  to  a  condition. 
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ancc  of  the  condition;  and  therefore  I  so  declare  upon  it.  The  truth  is, 
that  the' plea  is  framed  with  reference  to  the  well-known  mode  r*/>/^PT 
of  *declaring  upon  bonds.  When  the  parties  go  down  to  trial,  •- 
it  appears  that  the  bond,  which  is  declared  on  in  a  form  consistent  with 
either  description  of  instrument,  is  a  bond  with  a  condition ;  and  that 
that  condition  was  first  broken  within  twenty  years.  It  seems  to  me, 
therefore,  that  the  plea  was  negatived,  and  that,  if  the  argument  urged 
on  the  part  of  the  defendant  was  well  founded,  it  should  have  led  to  a 
different  course  of  pleading. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  evidence  was  properly 
received  at  the  trial,  and  warranted  the  verdict.  The  intention  of  the 
statute  was,  that  the  claim  should  not  be  barred,  if  the  plaintiff  could 
show  a  cause  of  action  accruing  within  twenty  years  next  before  the 
commencement  of  the  suit.  The  cause  of  action  must,  undoubtedly,  be 
referred  to  the  bond.  And  it  appeared  upon  the  evidence  that  there 
was  a  cause  of  action  accruing  in  respect  of  the  bond  within  twenty 
years.  This  construction  puts  the  defendant  under  no  sort  of  diflSculty. 
He  might,  if  he  had  a  good  defence  under  the  statute,  have  craved  oyer 
of  the  bond  and  condition,  and  pleaded  to  it.  He  has  not,  however, 
attempted  to  do  that.  I  am  rather  disposed  to  agree  with  Mr.  Hurl- 
gtoney  that  the  plaintiff  might,  in  his  replication,  have  set  out  the  condir 
tion,  and  averred  a  breach  of  it  within  the  twenty  years.  And,  possibly, 
the  replication,  as  it  now  stands,  was  open  to  a  special  demurrer ;  be« 
cause  it  is  rather  to  be  inferred,  from  the  frame  of  the  declaration,  that 
the  twenty  years  ought  to  run  from  the  date  of  the  bond.(a)  However 
that  might  be,  it  is  quite  clear  that  the  defendant  has  passed  by  the 
proper  time  for  availing  himself  of  that,  and  has  chosen  *to  put  r^c^/^o 
the  whole  before  the  jury.  Upon  the  evidence,  it  is  clear  that  ^ 
there  was  a  breach  within  twenty  years.(6) 

V.  Williams,  J.  I  am  of  the  same  opinion.  The  plaintiff  went  down 
to  nisi  prius  to  prove,  and  did  prove,  that  the  cause  of  action  in  respect 
of  which  he  was  suing,  did  accrue  within  twenty  years. 

Cre8SW£LL,  J.  I  continue  to  entertain  the  opinion  I  expressed  at 
the  trial.  According  to  Mr.  Hurlstonen  argument,  the  declaration  is 
consistent  with  the  bond  being  a  bond  with  a  condition ;  otherwise,  the 
replication  could. not  have  been  in  the  form  suggested.  Having  joined 
issue  on  the  replication,  in  its  general  form,  the  defendant  has  waived 
any  objection  that  might  have  been  open  to  him,  had  he  taken  a  different 
course.  Rule  discharged. 

(a)  The  date,  thoagh  pnmA  facie  evidence  of  the  day  of  execution,  appears  to  be  otherwise 
material  onlf  for  the  purpose  of  iiientitication.  Where  a  bond  dated  in  Januar/i  is  executed 
in  March,  the  twenty  years  will  expire  in  March. 

(6)  From  the  evidence,  it  might  al.io  be  inferred  that  there  had  been  no  earlier  breach. 
Where  there  are  breaches  beyond  and  within  the  twenty  years,  the  statute  will,  it  is  con- 
ceived, run  from  the  day  oo  which  the  first  breach  occurred. 
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F.  M.  YOUNG  V,  GROVE.    June  8. 

llie  testator  devised  all  bis  real  and  personal  estate  to  trustees,  upon  trust  tn  sell,  and,  after 
payment  of  debts  and  legacies,  to  invest  the  residue  of  the  moneys,  and  to  stand  possessed 
thereof  in  trust  to  pay  the  annua]  proceeds  to  the  testator  s  widow  for  her  life ;  and,  after 
her  death,  as  toone-thinl,  to  certain  charitable  uses: — Hddf  that,  at  all  events  the  devise 
10  the  trustees  was  valid  during  the  lifetime  of  the  widow. 

Debt,  for  money  had  and  received,  and  money  found  dae  upon  an 
account  stated.     Plea,  never  indebted. 

At  the  trial,  before  Erle,  J.,  at  the  last  summer  assizes  for  Devon, 
the  plaintiff  claimed,  as  brother  and  heir  of  G.  M.  Toung,  a  sum  of  30/., 
the  rent  of  lands  received  by  the  defendant,  as  surviving  devisee  in  trust, 
*f{Mi  ^^^  executor,  under  the  will  of  C.  M.  Young.  One  *Kingdon 
-*  produced  a  lease,  by  indenture,  of  part  of  the  lands  of  C.  M. 
Young,  made  to  him  by  C.  M.  Young,  and  proved  that  the  defendant 
had  demanded  and  received  the  rent  reserved  upon  that  lease  accruing 
since  the  death  of  C.  M.  Young.  It  was  objected,  on  the  part  of  the 
defendant,  that  it  was  not  competent  to  the  plaintiff  to  try  his  title  to 
the  inheritance,  in  an  action  for  money  had  and  received.  It  was  an- 
swered, on  the  part  of  the  plaintiff,  that  the  rule  of  law,  that  the  title  to 
land  cannot  be  tried  in  an  action  for  money  had  and  received,  applies 
only  to  cases  in  which  the  law  has  provided  a  more  direct  remedy,  and 
not  to  a  case  where  the  heir  is  seeking  to  obtain  the  rent  of  land  de- 
mised by  the  ancestor ;  that  the  heir,  having  no  right  to  the  possession 
during  the  term,  could  enforce  his  claim  against  the  defendant  only  by 
taking  the  course  which  he  had  adopted.  The  learned  judge  having 
overruled  the  objection,(a)  the  will  was  put  in,  by  which  C.  M.  Young 
devised  and  bequeathed  his  real  and  personal  estate  to  the  defendant 
and  one  Putt,  their  heirs,  &c.,  upon  trust  to  sell  and  convert  the  same 
into  money,  and,  out  of  the  moneys  to  arise  therefrom,  to  pay  debts  and 
legacies  therein  mentioned,  and  to  invest  the  residue  in  the  public  funds, 
or  upon  real  security,  and  to  stand  possessed  of  the  same  upon  trust  t^ 
pay,  out  of  the  annual  proceeds,  a  certain  annuity  (o  the  testator's  mo- 
ther for  life,  and,  subject  thereto,  upon  trust  to  pay  the  rest,  residae 
and  remainder  of  such  annual  proceeds,  to  his  wife  for  life,  and,  after 
her  death,  upon  trust  equally  to  divide  and  apportion  the  said  funds  and 
securities  into  three  equal  parts.  After  disposing  of  two  of  these  third 
*f?7m  P^^^^'  ^^^  *^®  benefit  of  the  children  of  the  attorney  who  *pre 
-'  pared  the  will,  and  of  the  surgeon  who  attended  the  testator  in 
his  last  illness,(6)  the  testator  proceeded — <<  and  the  last  third  part  I 
hereby  direct  my  trustees  to  pay  and  divide  equally  between  The  Devon 
and  Exeter  Hospital,  The  Deaf  and  Dumb  Institution,  and  The  Exeter 

(a)  And  see  JrrU  ▼.  Stukely,  2  Mod.  200,  262;  Mtmyptnnjf  ▼.  Brittmo,  3  Russell  &  M.ThWb 
117.     Sed  vide  Cufoangham  v.  Lawrtniz^  1  Bac.  Abr.  tit.  jitiumpsU^  (A). 
(6)  Vide  Code  CivU,  No.  909. 
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Dispensary,  to  the  use  of  the  said  respective  institutions,  "(a)  By  a 
codicil  the  testator  devised  to  the  plaintiff  the  Hundred  of  Black  Tor- 
rington,  a  bare  franchise  to  which  no  lands  or  rents  were  attached.  The 
widow  of  the  testator  is  still  living. 

On  behalf  of  the  plaintiff,  it  was  insisted,  that,  the  devise,  being,  as 
to  one  third  part,  within  the  prohibition  of  the  mortmain  act,  9  G.  2, 
c.  36,  83.  1,  8,  (b)  was  altogether  void. 

*The  learned  judge,  however,  being  of  opinion  that  the  devise  ri^ofj-t 
was  valid,  nonsuited  the  plaintiff.  *- 

Manning^  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a 
new  trial,  against  which 

Orowder  and  Montagtie  Smith  now  showed  cause.  The  only  question 
is,  whether  the  devise  is  entirely  void,  by  reason  of  the  charitable  be- 
quests ;  otherwise,  the  heir  can,  at  all  events,  take  nothing  until  tl)e 
death  of  the  widow.  The  authorities  upon  this  subject  are  all  one  way. 
Although  the  statute,  in  express  terms,  avoids  limitations  to  charitable 
uses — Doe  d.  Burdett  v.  Wrighte^  2  B.  &  Aid.  710,  1  Jarman  on  De- 
vises, 200 ;  yet  it  does  not  therefore  avoid  other  limitations  in  the  same 

(a^  These  bequests  had  been  revoked  by  a  codicil,  wliicb  the  defendant,  for  some  cause 
DOt  ai:>clo>e(I,  did  not  put  in.  The  action  was  really  brought  to  prevent  the  heir  from  being 
di:»inherited  for  the  benefit  of  strangers,  whom  the  testator  had  never  seen. 

(Jb)  After  reciting  that  "  gifls  or  alienations  of  lands,  tenements,  or  hereditaments  in  mort- 
main, are  prohibited  or  restrained  by  Magna  Charta,  and  divers  other  wholesome  laws,  as 
prejudicial  to  and  against  the  common  utility;  nevertheless,  this  public  mischief  has  of  late 
greatly  increased,  by  many  large  and  improvident  alienations  or  dispositions  made  by  lan- 
guisliing  or  dying  persons,  to  uses  called  charitable  use«,  to  take  place  aAer  their  death,  to 
the  di^slierison  of  their  lawful  heirs," — for  remedy  thereof  s.  1,  enacts,  **  that  no  manors, 
lands,  tenements,  rents,  advowsons,  or  other  hereditaments,  corporeal  or  incorporeal,  what- 
soever, nor  any  sum  or  sums  of  money,  goods,  chattels,  stock  in  the  public  fimda,  securities 
fox  money,  or  any  other  personal  estate  wliat:<oever,  to  be  laid  out  or  disposed  of  in  the  pur- 
chase of  any  lands,  tenements,  or  hereditaments,  shall  be  given,  granted,  aliened,  limited, 
releasetl,  transferred,  assigned,  or  appointed,  or  any  way  conveyed  or  settled,  to  or  upon  any 
person  or  por^^ons,  bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or  interest  whatso- 
ever, or  any  ways  charged  or  encumbered  by  any  person  or  persons  whatsoever,  in  trust  or 
for  the  benefit  of  any  charitable  uses  wtiatsoever;  unless  such  gif\,  conveyance,  appointment, 
or  settlement  of  any  such  lauds,  tenements,  or  hereditaments,  sum  or  sums  of  money,  or  per- 
sonal estate,  (other  than  stocks  in  the  public  funds,)  be  and  be  made  by  deed  indented, 
sealed,  and  dcliverecl,  in  the  presence  of  two  or  more  credible  witnesses,  twelve  calendar 
months  at  lea.<t  before  the  death  of  such  donor  or  grantor,  (including  the  days  of  execution 
and  <leath,)  and  be  enrolled  in  his  majesty's  high  court  of  Chancery  within  six  calendar 
months  next  aAer  the  execution  thereof;  and  unless  such  stocks  be  transferre  1  in  the  pub.'io 
LooIls  usually  kept  for  the  transfer  of  bto.'ks,  six  calendar  months  at  least  before  the  death  *A 
such  donor  or  grantor  (including  the  days  of  the  transfer  and  death,)  and  unless  the  same 
be  made  to  take  efi*ect  in  potteession  for  the  charitable  use  intended,  immefiiaUly  fttmi  the  making 
thereof  J  and  be  without  any  power  of  revocation,  reservation,  trust,  condition,  limiii>ti«»n,  clause. 
or  agre^'uient  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  of  any  perron  or  j^ersons 
claiming  under  him/' 

And,  by  sect  3,  •<  all  giils,  grants,  conveyances,  appointments,  assurances,  transfers,  and 
aetfleoieuts  whatsoever,  of  any  lands,  tenements,  or  other  hereditaments,  or  of  any  estate  or 
interest  herein,  or  of  any  charge  or  encumbmnce  affecting  or  to  affect  any  land:^,  &c.,  or  of 
any  stoc;k,  money,  goods,  chattels,  or  other  personal  estate,  or  securities  for  mon>y,  to  be  laid 
out  or  di.-«potieil  of  in  the  purchase  of  any  lands,  &c.,  or  of  any  estate  or  interest  theroin,  or  of 
an/  charge  or  encumbrance  alfecting  or  to  afifect  die  same,  to,  or  in  trust  for,  any  charitable 
uses  whatsoever,  which  shall  at  any  time  be  made  in  any  other  manner  or  form  than  b^ 
this  act  is  directed  and  appointee!,  shall  be  absolutely,  and  to  all  intents  and  purposes,  nu. 
■ad  void/' 

VOL.  IV.  54  2  N  2 
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deed  which  are  not  within  the  act — Doe  d.  Thompson  v.  Pitcher^  6  Taunt. 
*fi791     ^^ '  *  Willet  V.  Sandfordy  1  Ves.  sen.  186.     In  Doe  d,  Tho^np- 
''•^     son  V.  Pitcher^  GiBBe,  C.  J.,  says :  « I  cannot  find  in  this  act 
any  words  which  make  the  entire  deed  void.     The  words  are,  « all  gifts, 
grants,  conveyances,  appointments,  assurances,  transfers,  and  settle- 
ments whatsoever  of  any  lands,  or  of  any  estate  or  interest  therein, 
shall  be  absolutely  and  to  all  intents  void.'     I  think  this  grant  of  that 
interest  in  land  w^hich  by  the  terms  of  the  grant  is  to  be  applied  to  a 
charitable  use,  is  void ;  but  I  think  the  statute  makes  nothing  more  void, 
and  that  the  deed,  so  far  as  it  passes  other  lands,  not  to  a  charitable  use, 
is  good."     In  Doe  d.  Toone  v.  Copestake^  6  East,  828,  2  J.  P.  Smith, 
495,  a  devise  to  trustees,  of  a  reversion  in  land,  (after  payment  of  debts, 
&c.,  which  were  found  to  be  paid,)  to  be  applied  by  them  and  their  suc- 
cessors, and  the  officiating  ministers,  for  the  time  being,  of  a  Methodist 
congregation,  as  they  should  from  time  to  time  think  fit  to  apply  the 
same,  was  held  not  to  be  a  devise  to  charitable  uses^  within  the  statute 
And  Lord  Ellenborough  said :  <<  The  application  in  this  case  is  left 
to  the  trustees  still  more  indefinitely  than  it  was  in  Morice  v.  The  Bishop 
of  Durham,  9  Ves.  899.     They  may  build  houses  with  it,  or  do  what  else 
they  think  fit."     '<But,"  added  his  lordship,  addressing  himself  to  the 
defendant's  counsel,  «« what  answer  can  be  given  to  the  other  point,  that 
the  legal  estate,  being  given  to  the  trustees,  must  rest  with  them,  and 
they  must  be  entitled  to  recover  at  law  upon  their  legal  title,  in  what- 
ever manner  the  Court  of  Chancery  may  hereafter  deal  with  their  appli- 
cation of  it."     The  law  is  similarly  laid  dOwn  by  the  Master  of  the 
Rolls  in  Hopkinsbn  v.  Ellis,  16  Law  Journ.,  N.  S.,  Chanc.  59.     The 
most  recent  case  upon  the  subject  is  that  of  Doe  d.  Chidgey  v.  Harm, 
16  M.  &  W.  517,  16  Law  Journ.,  N.  S.,  Exch.  190.     There,  a  testator 
*fi7^l     ^®^'^s^^  houses  to  *trustees,  to  sell  the  same,  and  to  apply  the 
^     proceeds  in  payment  of  legacies  to  religious  and  charitable 
societies :  he  also  gave  legacies  to  various  persons,  and  made  his  bro- 
ther residuary  legatee :  and  it  was  held  that  the  trust  estate  was  not 
void  under  the  statute.     Parke,  B.,  says :  <<  In  the  2d  vol.  of  Powell 
on  Devises,  8d  edit.,  by  Jarman,  pp.  20,  21,  it  is  laid  down,  that,  if 
part  of  a  devise  is  charitable,  and  part  not,  but  the  two  objects  are  in- 
separably connected,  the  whole  is  void ;  but,  if  they  are  unconnected, 
the  will  may  be  good  for  that  part  which  is  good,  and  bad  for  the  part 
that  is  bad.     That  was,  in  effect,  decided  by  The  Attorney- General  y. 
Ward,  3  Ves.  827."    And  Alderson,  B.,  added:  "This  view  of  the 
case  is  supported  by  the  judgment  of  Lord  Hardwicke,  in  Arnold  r. 
Chapman^  1  Ves.  sen.  108." 

Manning,  Serjt.,  and  TapreU,  (with  whom  was  Kinglake^  Serjt.,)  in 
support  of  the  rule.  The  8d  section  of  the  act  does  not  simply  declare 
void  the  charitable  uses,  but  expressly  enacts  that  "  the  gifts,  grants. 
«ad  conveyances,"  &c.|  shall  be  absolutely  and  to  all  intents  and  piir> 
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t)060s  null  and  void :  and  the  reason  given  by  Batlsy,  J.,  in  Doe  cL 
jBurdett  v.  Wrightey  is  that,  "  if  that  were  not  so,  a  party  might  con- 
sider himself  bound  in  honour,  though  not  In  law,  to  convey  the  estate 
to  the  uses  prohibited.*'  This  point  did  not  arise  in  Willet  v.  Sandford: 
Lord  IIardwigks's  judgment  there  proceeded  upon  a  supposed  analogy 
of  the  mortmain  act  to  the  popery  acts,  which  in  truth  does  not  exist  :(a) 
Adams  and  Lambert' %  casey  4  Go.  Rep.  112  b,  118  a ;  Whetstons  ease^ 
cited,  4  Co.  Rep.  116  b ;  Sir  Barthokmew  Read's  case^  Sir  F.  Moore, 
654.  [V.  Williams,  J.  You  do  not  deny  that  the  gift  to  the  wife  for 
life  would  be  *good,  notwithstanding  the  devise  of  the  residue  ruiO^jA 
were  void  by  the  mortmain  act  ?]  They  are  two  separate  trusts.  ^ 
It  is  contended,  however,  that  the  devise,  so  far  as  it  affects  to  dispose 
of  the  legal  estate,  is  void  altogether.  The  act  is  a  remedial  one,  and 
to  be  construed  liberally  in  favour  of  the  heir-at-law.  (6)  In  Greenwood 
v.  The  Bishop  of  London^  5  Taunt.  727, 1  Marsh.  292,  the  patron,  being 
also  rector,  of  B.,  agreed  for  8750/.  to  convey  to  D.,  clerk,  the  advow- 
son  in  fee,  and  immediately  to  resign  the  rectory,  and  present  D.  thereto, 
pay  all  expenses,  and  allow  D.  601,  for  dilapidations,  and  that  D.  should 
have  the  profits  from  a  day  then  past.  The  ordinary  refused  to  accept 
the  vendor's  resignation,  whereupon  D.  agreed  with  the  patron  for  the 
purchase  of  the  advowson  at  8000/.,  allowing  60/.  for  dilapidations,  and 
he  was  to  be  entitled  to  the  profits  of  the  rectory  from  the  same  past 
day :  and,  four  days  after,  the  vendor  agreed  to  grant  him  a  lease  of 
the  tithes,  for  the  vendor's  life,  at  a  peppercorn  rent.  The  conveyances 
were  accordingly  executed,  and  the  money  paid.  Upon  the  death  of 
the  vendor,  the  king  presented  to  that  turn,  for  simony ;  and,  upon  the 
death  of  the  king's  clerk,  the  heir  of  the  vendor  disturbed  the  purchaser, 
insisting  that  the  grant  of  the  advowson  was  void,  by  reason  of  simony. 
It  was  contended,  that  the  conveyance,  purporting  to  carry  the  whole 
advowson,  including  the  next  presentation,  was  at  all  events  (assuming 
the  contract  to  be  simoniacal)  no  further  void  than  the  simoniacal  part 
of  the  transaction, — which  could  touch  only  the  next  presentation,—* 
extended ;  and  that  so  much  of  the  conveyance  as  applied  to  the  legal 
part, — the  fee  of  the  advowson, — was  to  be  supported.  Gidbs,  C.  J., 
in  delivering  the  judgment  of  the  court,  said :  <<  There  can  be  no  doubt 
that  the  conveyance  even  of  an  advowson  in  '''fee,  which  in  itself  ri^n^jr 
is  legal,  if  it  be  made  for  the  purpose  of  carrying  a  simoniacal  ^ 
contract  into  execution,  is  void,  as  to  so  much  as  goes  to  effect  that 
purpose ;  and,  if  the  sound  part  cannot  be  separated  from  the  corrupt^ 
is  void  altogether.**  The  true  distinction  is  this — ^where  a  will  or  a  deed 
creates  several  distinct  estates,  the  instrument  is  valid  as  to  such  estates 
as  are  not  burdened  with  any  illegal  object ;  but,  where  one  entire 
estate^ — as  the  fee  devised  to  the  defendant, — is  partly  subjected  to  the 
fiarrying  out  of  an  illegal  purpose,  the  whole  of  that  estate  is,  by  thf 

(a)  And  see  1  Edw.  6,  c.  14.  (6)  Shelford  on  Mortmain,  164. 
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express  words  of  the  statute,  void.  The  statute  will  have  little  force  if 
a  legacy  of  a  few  shillings  is  to  vest  the  legal  estate  in  a  trustee  for 
raising  100,0002.  for  a  charitable  use.  How  far  the  fee  which  has  de- 
scended to  the  brother,  may,  in  equity,  be  chargeable  with  the  trusts 
created  in  favour  of  the  mother  and  widow,  it  is  ^uinecessary  to  inquire. 
Wilde,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharge^l. 
The  question  turns  upon  the  statute  9  G.  2,  c.  36,  the  language  of  which 
is  certainly  very  general.  We  are  not,  however,  now  called  upon,  for 
the  first  time,  to  construe  that  statute.  The  construction  that  has  been 
put  upon  it  in  several  cases,  ancient  as  well  as  modern,  is,  that  it  was 
intended  to  avoid  the  gift  or  conveyance  so  far  as  it  relates  to  the  chari- 
table use,  and  no  further.  Let  us  see  how  the  authorities  stand.  In 
Arnold  v.  Chapman^ — a  decision  which  took  place  in  1748, — ^there  was  a 
devise  of  an  estate  to  Chapman,  subject  to  a  charge  of  lOOOf.  for  a 
charitable  purpose.  In  one  sense,  that  clearly  was  a  devise  to  charitable 
uses :  but,  mixed  up  with  that  devise,  was  a  devise  for  the  benefit  of 
Chapman  that  was  free  from  objection.  It  was  held  that  the  devise  was 
good,  but  the  charge  void  so  far  as  concerned  the  application  of  the 
*f{7(\l  ^^^^7  y  ^^^  ^^^^  Chapman  took  the  estate,  subject  '''to  the  charge 
-^  of  the  10007.  for  the  benefit  of  the  heir-at-law.  Then  comes  the 
case  of  Willet  v.  Sandford.  The  will  is  not  set  out  further  than  as  Lord 
Hardwigkb  refers  to  it  in  his  judgment.  <«By  the  will,*'  says  his  lord- 
ship, <<  the  estate  in  the  land,  and  the  use,  are  devised  to  the  three  trus- 
tees and  their  heirs :  for,  a  devise  of  land,  by  force  of  the  statute  enabling 
to  devise,  carries  the  estate  in  the  lands,  and  the  use  too,  without  say- 
ing to  the  use  of  the  devisee ;  but  the  trust  and  beaeficial  interest  is  to 
the  charity.  By  the  codicil,  the  estate  in  the  land,  and  the  use,  are 
given  to  the  same  trustees  and  two  others :  the  trust  for  the  charity  is 
exactly  the  same ;  but  there  is  some  variation  of  the  surplus  profits. 
It  is  undoubtedly  a  new  devise  of  the  legal  estate ;  and  therefore  it  was 
objected,  that,  being  subsequent  to  the  mortmain  act,  it  is  void,  as  well 
as  the  trust :  but  that  was  soon  given  up  at  the  bar ;  because  the  varia- 
tion of  the  trusts  of  the  surplus  profits,  being  good,  is  sufficient  to  sup- 
port it :  as  it  was  held  in  all  those  acts  which  on  a  devise  to  unlawful 
trusts  make  the  legal  estate  as  well  as  the  trust  void:  but,  with  this  dis- 
tinction, that,  if  part  of  the  trust  is  good,  it  will  support  the  legal 
estate ;  as,  upon  the  popery  act,  if  part  of  a  trust  is  for  a  protestant  as 
well  as  for  papists;  and  then  the  only  consideration  of  equity  is,  W 
far  the  trust  is  made  void  by  the  act."  The  difierence  in  the  terms  of 
the  acts  referred  to,  is  not  material  to  the  judgment  of  the  court  there 
Willet  v.  Sandfordy  therefore,  is  also  a  distinct  and  express  statement  of 
Lord  Hardwicke's  opinion,  that  the  devise  is  void  only  to  the  exten' 
of  the  illegality.  Then  we  come  to  Doe  d.  Burdett  v.  WrighU.  Look* 
ing  attentively  at  the  whole  of  Mr.  Justice  Baylby's  judgment  in  that 
case,  it  will  be  found  to  be  adverse  to  the  present  plaintiff.     The  deviie 
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there  was,  <<to  G.  Sharp,  his  heirs  and  assigns,  for  ever:  but  my  wish 
and  desire  is,  that  the  said  G-.  Sharp  do,  *in  his  lifetime,  by  pro-  r^f^TT 
per  deeds,  convey,  &c.,  the  said  manor,  &c.,  to  some  charitable  ^ 
uses,  to  take  place  at  his  decease,  and  not  before:  the  particular  uses  to  be 
limited  I  leave  entirely  to  his  discretion,  having  the  fullest  confidence, 
as  well  in  his  judgment  of  the  choice  of  proper  objects,  as  in  his  integ- 
rity in  the  disposal  thereof  according  to  the  wish  by  me  expressed ;  but 
it  is  my  intent  and  meaning  that  the  said  G.  Sharp  shall  enjoy  the  said 
estate  to  his  own  proper  use  and  behoof,  during  his  life."  That  was,  in 
effect,  a  devise  to  G.  Sharp  for  life,  and  for  charitable  uses  afterwards. 
Nothing  can  be  more  entire  than  that  devise :  and  yet  the  court  divide 
it,  and  say,  that,  as  the  estate  was  given  to  Sharp  for  a  legal  purpose 
daring  his  life,  although  the  ultimate  disposition  was  illegal,  the  devise 
was  good  as  to  the  former,  though  void  as  to  the  latter  part ;  and  there- 
fore that  the  heir-at-law  took  the  estate  on  the  death  of  Sharp.  Some 
of  the  cases  turn  rather  upon  the  question  whether  the  uses  declared 
were  charitable  uses  or  not.  In  addition  to  these  cases,  we  have  the 
recent  decision  of  the  Court  of  Exchequer  in  Doe  d.  Ohidgey  v.  HarriSy 
in  which  my  brother  Manning'%  argument  failed  to  induce  the  court  to 
grant  a  rule  upon  this  point,  although  they  granted  it  upon  another.  In 
addition  to  this,  we  have  the  highly  respectable  authority  of  Mr.  Jar- 
man's  Treatise  on  Wills,  tending  the  same  way.  Upon  every  principle 
of  justice,  it .  appears  to  me  that  full  effect  is  given  to  the  statute,  by 
supporting  so  much  of  the  devise  as  is  not  strictly  within  its  prohibition. 
I  am,  therefore,  of  opinion  that  this  devise  is  perfectly  good,  at  all  events, 
to  an  extent  sufficient  to  support  the  widow's  life-interest;  and  that  is 
enough  for  the  purpose  of  to-day. 

CoLTMAN,  J. .  I  am  of  the  same  opinion.  I  think  the  matter  is  con- 
clusively settled  by  the  decisions  of  *Lord  Hardwicke,  a  r^icz^Yo 
judge  whose  authority  is  pre-eminently  entitled  to  weight  in  *■ 
cases  of  this  sort.  The  only  case  that  could,  for  a  moment,  induce  a 
doubt,  is  that  of  Doe  d.  Burdett  v.  Wrighte:  but  that,  when  properly 
understood,  is  in  strict  accordance  with  our  present  decision ;  which  is 
also  fortified  by  the  reoent  case  of  Doe  d,  Ohidgey  v.  Harris. 

Cresswell,  J.     I  am  of  the  same  opinion^     I  know  no  point  that  can 
be  considered  as  settled,  if  this  is  not.  Rule  discharged. 
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lo  sn  action  against  a  surety  npon  a  bond  conditioned  for  the  dae  payment  to  the  receiver- 
gciieral  of  ail  sums  received  by  a  collector  of  assessed-taxes,  a  judge  at  chambers  has  no 
authority  to  order  the  proceedings  to  be  stayed  as  to  certain  items  in  the  plaintiflTs  particu- 
lars of  demand,  upon  payment  of  their  amount  into  court. 

Debt,  upon  a  bond  in  the  penal  sum  of  8000{.,  bearing  date  the  6th 
of  October,  1846,  given  by  the  defendants  and  one  James  Lee,  deceased. 
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to  secure  the  due  collection  and  application  by  Lee,  of  the  property  and 
income  tax  for  a  portion  of  the  parish  of  St.  Martin-in-the-Fields. 

Before  the  delivery  of  the  declaration,  viz,  on  the  6th  of  May,  1847, 
the  following  particular  of  demand  was  delivered,  pursuant  to  a  judge^s 
order : — 

"  This  action  is  brought  to  recover  the  sum  of  8000Z.,  being  the  amount 
of  the  penalty  of  a  bond  dated  the  6th  of  October,  1846,  given  by  the 
defendants  and  James  Lee,  deceased,  to  secure  the  due  collection  and 
application  by  Lee  of  the  several  duties  in  the  said  bond  and  condition 
mentioned;  being  the  duties  on  profits  arising  from  property,  profes- 
sions, trades,  and  offices,  within  the  wards  of  New  Street,  Bedfordbury, 
Drury  Lane,  and  Long  Acre,  in  the  parish  of  St.  Martin-in-the-Fields, 
i^nPTQ-t  in  the  division  of  the  city  and  liberty  of  Westminster,  in  *thc 
-^  county  of  Middlesex,  for  the  year  ending  the  5th  of  April,  1847 ; 
the  penalty  of  which  bond,  the  plaintiffs  contend,  hath  become  forfeited. 
And  the  plaintiffs,  without  prejudice  to  such  other  breaches  as  they  may 
be  enabled  to  prove,  will  particularly  rely  on  the  misapplication  or  non- 
payment by  the  said  James  Lee,  of  the  several  amounts  received  by  him 
in  respect  of  such  duties,  of  the  several  persons  hereinafter  mentioned, 
in  or  about  the  months  of  August,  September,  and  October,  1846,  that 
is  to  say, 

«  Messrs.  Coombe  &  Co.,  Castle  Street,     . 

«  Mr.  Bickers,  Long  Acre, 

<<  Mr.  Watts,  Woburn  Street,     .... 
«  Mr.  Cookings,  Long  Acre,  .... 

(<  Mr.  Blunt,  Hemmings  Row,    .         •         •         • 
"  Mr.  Weston,  Mercer  Street,        .        •        •        • 
«'  Mr.  Huntley,  Castle  Street,    .... 
«  Mr.  Huggins,  Bedfordbury,         .... 


On  the  6th  of  May,  a  declaration  was  delivered,  not  setting  out  the 
8ondition  of  the  bond.  On  the  21st,  after  two  summonses  for  time  to 
plead,  the  defendants  took  out  a  summons  calling  upon  the  plaintiffs  to 
show  cause  "why,  upon  payment  to  the  plaintiff,  or  to  the  receiver- 
general  of  her  majesty's  taxes,  of  the  last  seven  sums  or  items  mentioned 
in  the  particulars  of  the  plaintiff's  demand,  amounting  in  the  aggregate 
to  12Z.  18a.  5d.,  with  costs,  to  be  taxed,  all  further  proceedings  should 
not  be  stayed ;  or  why,  upon  payment  of  the  said  sum  of  12Z.  IBs.  Sd.y 
with  6«.  8^.  for  the  costs  of  that  application,  the  said  several  items  should 
not  be  struck  out  of  the  particulars  of  the  plaintiffs*  demand  in  this 
action." 

*  '•«m        *This  summons  was  attended  before  V.  Williams,  J.,  on  the 

^     22d,  when,  it  being  alleged,  on  the  part  of  the  defendants,  that 

the  first  sum  mentioned  in  the  particulars  had  been  received  by  Lee  be* 
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%re  the  execution  of  the  bond,  the  learned  judge  inclined  to  make  an 
order  in  one  or  other  of  the  alternatives.  Bat,  doubting  his  power  to 
do  so,  he  adjourned  the  hearing,  and,  ultimately,  on  the  28th,  he  made 
the  following  order : — 

«<  Upon  hearing  the  attorneys  or  agents  on  both  sides,  I  do  order, 
that,  upon  payment  into  court  of  12Z.  ISa.  5c?.,  the  amount  of  the  second 
and  subsequent  items  in  the  particulars  of  demand,  all  further  proceed- 
ings in  this  cause,  as  to  those  items  be  stayed, — the  plaintiffs  being  at 
liberty  to  sign  judgment  as  a  security  for  any  future  breaches  of  the 
condition  of  this  bond,  if  any ;  but  such  judgment  not  to  be  signed  until 
after  the  trial  of  an  issue  or  issues  raised,  or  to  be  raised,  upon  the  de- 
fendant's liability  to  the  first  item  in  the  particulars,  or  until  the  further 
order  of  the  court  or  a  judge  herein." 

Channellj  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
rescind  this  order.  He  submitted,  that,  this  not  being  a  bond  for  the 
payment  of  a  specific  sum,  within  the  4  &  5  Ann.  c.  16,  s.  13,  and  not 
being  a  case  in  which  the  party  was  entitled  to  relief  under  the  8  &  9 
W.  3,  c.  11,  s.  8,  the  learned  judge  had  no  power  to  make  such  an  or- 
der: and  he  referred  to  Mar  sen  v.  ToiLchet^  2  W.  Blac.  706;  Oowlett 

V.  HanfoHh,  2  W.  Blac.  958 ;    Van  Sandau  v. ,  1  B.  &  Aid.  214 ; 

Tighe  v.  CrafUr,  2  Taunt.  387 ;  and  Steel  v.  Bradfield,  4  Taunt.  227. 

*Byle8^  Serjt.,  showed  cause.  It  may  be  conceded,  that,  before  r^jt/^o-i 
the  8  &  9  W.  3,  c.  11,  the  court,  or  a  judge,  had  no  power  to  ^ 
afford  the  r.elief  given  by  this  order.  But  it  is  quite  clear  that  the  order 
only  carries  out  the  object  of  that  act ;  and  it  imposes  no  hardship  on 
the  plaintiffs.  In  Brunsdon  v.  Austitiy  1  Tidd's  Practice,  9th  edit.  p. 
545,  where  trover  was  brought  by  the  assignees  of  a  bankrupt,  for  a 
steam-engine,  &c.,  the  court  made  a  special  rule  for  staying  the  proceed- 
ings, on  delivering  to  the  plaintiffs  a  part  of  the  goods  for  which  the 
action  was  brought,  and  payment  of  costs  up  to  that  time,  provided  the 
plaintiffs  would  accept  thereof  in  discharge  of  the  action ;  or  otherwise, 
that  the  articles  delivered  should  be  struck  out  of  the  declaration,  and 
the  plaintiffs  be  subject  to  costs,  unless  they  should  obtain  a  verdict  for 
the  remainder  of  the  goods,  or  prove  a  deterioration  of  the  part  delivered 
up.  So,  in  Earle  v.  Soldemess,  4  Bingh.  462, 1  M.  &  P.  254,  in  trover  for 
a  packet  of  letters,  the  defendant  was  allowed  to  stay  the  proceedings  as 
to  one  of  the  letters,  upon  delivering  it  up  and  paying  the  costs.  In  Fisher 
V.  Prince^  3  Burr.  1364,  Lord  Mansfield  and  Wilmot,  J.,  concurred  ia 
the  following  distinction, — « that,  where  trover  is  brought  for  a  specific 
chattel  of  an  ascertained  quantity  and  quality,  and  unattended  with  any 
circumstances  that  can  enhance  the  damages  above  the  real  value,  but 
that  its  real  and  ascertained  value  must  be  the  sole  measure  of  the  da- 
mages, there  the  specific. thing  demanded  maybe  brought  into  court; 
(and  Wilmot,  J.,  said,  this  was  the  more  reasonable,  as  this  action  of 
trover  comes  in  the  place  of  the  old  action  af  detinue :)  where  there  is 
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an  uncertainty  either  as  to  the  qaantitj  or  quality  of  the  thing  de- 
maQoi  ^^^^^^1  or  that  there  is  any  tort  accompanying  ^it  that  may 
-^  enhance  the  damages  above  the  real  valne  of  the  thing,  and  there 
is  no  rule  whereby  to  estimate  the  additional  value,  there  it  shall  not  be 
brought  in."(a)  [Wilde,  C.  J.,  referred  to  Wilhughbtf  v.  SvnnUm^ 
6  East,  550.] 

Channell,  Serjt.,  in  support  of  the  rule.     In  Van  Sandau  v. j 

one,  &c.,  the  bond  was  conditioned  for  the  payment  of  a  principal  sum 
in  the  year  1820,  with  interest  in  the  meantime  half-yearly ;  and,  an 
action  having  been  brought  for  the  penalty,  upon  a  breach  of  the  condi- 
tion in  non-payment  of  a  half-year's  interest  on  the  29th  of  September, 
1817,  the  court  refused  to  stay  the  proceedings  before  judgment,  on  pay- 
ment of  the  interest  due,  and  costs,  although  the  non-payment  of  the 
interest  was  owing  to  a  slip.  And  in  James  v.  ThomaSy  5  B.  &  Ad.  40, 
the  plaintiff  having  brought  an  action  to  recover  the  whole  principal  and 
interest  upon  a  bond  with  a  penalty,  conditioned  for  the  payment  of 
money  at  a  given  day,  and  interest  in  the  meantime,  with  a  stipulation, 
that,  on  any  default  in  paying  the  interest,  the  whole  sum  should  be 
demandable, — ^it  was  held  that  the  case  was  not  within  the  8  &  9  W.  3, 
c.  11,  s.  8,  and  therefore  that  the  plaintiff  was  entitled,  after  verdict,  to 
have  judgment  and  execution  for  the  whole  principal  sum,  and  not 
merely  for  the  interest.  That  case  is  expressly  in  point,  to  show  that 
the  defendant  was  not  entitled  to  the  relief  given  by  this  order. 

Wilde,  C.  J.  I  think,  if  we  abstained  from  making  this  rule  abso- 
lute, we  should  be  assuming  a  power  which  does  not  properly  belong  to 
the  court.  The  legislature, — ^having  this  particular  subject  under  its 
*fift^1  consideration, — ^in  the  8th  section  of  the  8  &  9  W.  3,  c.  11, 
^  ^enacts,  that,  « in  all  actions  upon  any  bond  or  bonds,  or  on 
any  penal  sum,  for  non-performance  of  any  covenants  or  agreements  in 
any  indenture,  deed,  or  writing  contained,  the  plaintiff  or  plaintiffs  may 
assign  as  many  breaches  as  he  or  they  shall  think  fit,  and  the  jury,  upon 
the  trial  of  such  action  or  actions,  shall  and  may  assess,  not  only  such 
damages  and  costs  of  suit  as  have  heretofore  been  usually  done  in  such 
cases,  but  also  damages  for  sur,h  of  the  said  breaches  so  to  be  assigned, 
as  the  plaintiff,  upon  the  tiial  of  the  issues,  shall  prove  to  have  been 
broken,  and  that  the  like  judgment  shall  be  entered  on  such  verdict  m 
heretofore  hath  been  usually  done  in  such  like  actions ;  and,  if  judg- 
ment shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  confessiou,  or 
nihil  didtj  the  plaintiff  upon  the  roll  may  suggest  as  many  breaches  of 
the  covenants  and  agreements  as  he  shall  think  fit,  upon  which  shall  issue 
a  writ  to  the  sheriff  of  that  county  where  the  action  shall  be  brought,  tr 
summon  a  jury  to  appear  before  the  justices  or  justice  of  assize  or  nisi 
prius  of  that  county,  to  inquire  of  the  truth  of  every  one  of  those 
breaches,  and  to  assess  the  damages  that  the  plaintiff  shall  have  sus- 

(a)  And  see  Tudxr  v.  Wright,  3  Bingh.  601,  11  J.  E  Moore,  900, 
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tained  thereby ;  in  which  writ  it  shall  be  commanded  to  the  said  justicet^ 
or  justice  of  assize  or  nisi  prios,  that  he  or  they  shall  make  a  return 
thereof  to  the  court  from  whence  the  same  shall  issue,  at  the  time  in 
such  writ  mentioned ;  and,  in  case  the  defendant  or  defendants,  after 
such  judgment  entered,  and  before  any  execution  executed,  shall  pay 
into  the  court  where  the  action  shall  be  brought,  to  the  use  of  the  plain- 
tiff or  plaintiffs,  or  his  or  their  executors  or  administrators,  such  damages 
to  be  assessed  by  reason  of  all  or  any  of  the  breaches  of  such  covenants, 
together  with  the  costs  of  suit,  a  stay  of  execution  of  the  said  judgment 
shall  be  entered  upon  record ;  or,  if,  by  reason  of  any  execution  exe- 
cuted, the  plaintiff  or  plaintiffs,  or  his  or  their  ^executors  or  r-i^f^oA 
administrators,  shall  be  fully  paid  or  satisfied  all  such  damages  ^ 
so  to  be  assessed,  together  with  his  or  their  costs  of  suit,  and  all  reason- 
able charges  and  expenses  for  executing  the  said  execution,  the  body, 
lands,  or  goods  of  the  defendant  shall  be  thereupon  forthwith  discharged 
from  the  said  execution,  which  shall  likewise  be  entered  upon  record ; 
but,  notwithstanding,  in  each  case,  such  judgment  shall  remain,  continue, 
and  be  as,  further  security  to  answer  to  the  plaintiff  or  plaintiffs,  and  his 
or  their  executors  or  administrators,  such  damages  as  shall  or  may  be 
sustained  for  further  breach  of  any  covenant  or  covenants  in  the  same 
indenture,  deed,  or  writing  contained,  upon  which  the  plaintiff  or  plain- 
tiffs may  have  a  scire  facias  upon  the  said  judgment,  against  the  defend- 
ant or  against  his  heir,  terre-tenants,  or  his  executors  or  administrators, 
suggesting  other  breaches  of  the  said  covenants  or  agreements,  and  to 
summon  him  or  them  respectively  to  show  cause  why  execution  shall  not 
be  had  or  awarded  upon  the  said  judgment, — upon  which  there  shall  be 
the  like  proceeding  as  was  in  the  action  of  debt  upon  the  said  bond  or 
obligation,  for  assessing  of  damages  upon  trial  of  issues  joined  upon  such 
breaches,  or  inquiry  thereof  upon  a  writ  to  be  awarded  in  manner  afore- 
said ;  and  that,  upon  payment  or  satisfaction,  in  manner  aforesaid,  of 
such  future  damages,  costs,  and  charges  as  aforesaid,  all  further  pro- 
ceedings on  the  said  judgment  are  again  to  be  stayed,  and  so  toties 
quoties  ;  and  the  defendant,  his  body^  lands,  or  goods  shall  be  discharged 
oat  of  execution  as  aforesaid."  We  are  now  asked  to  supply  something 
in  which,  it  is  said,  the  legislature  has  stopped  short,  and  thereby  to 
take  from  the  plaintiff  certain  rights  which  the  law  has  given  him.  I 
think  we  are  not  at  liberty  so  to  do.  Certain  exceptions  have  been  in-* 
trodnced  by  decided  cases,  involving,  in  some  instances,  a  departure  from 
the  language  of  the  act,  which  I  should  *have  felt  great  difficulty  r4cf>oe 
in  adopting.  Though  I  yield  to  these,  I  do  not  feel  myself  war-  ^ 
ranted  in  introducing  a  new  class  of  cases.  Although,  therefore,  that 
which  is  done  by  the  order  in  question  might  have  been  veiy  fit  and 
proper  to  be  done,  if  there  were  any  authority  for  it,  in  the  absence  of 
aach  authority  I  think  we  have  no  idtemative,  but  must  set  it  aside. 
CoLTMAH,  J.  I  am  of  the  same  opinion.  The  statute  in  question  is 
TOL.  lY  •  65  20 
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more  than  one  hundred  and  fifty  years  old :  and,  as  the  inconvenience 
must  have  arisen  frequently,  the  lapse  of  time,  and  tb^  entire  absenoo 
of  authority  for  such  a  proceeding,  are  powerful  reasons  agidnst  the 
validity  of  this  order. 

Maule,  J.  I  also  think  the  rule  must  be  made  absolute.  It  is  ad- 
mitted, indeed  it  could  not  be  denied,  that,  before  the  statute  of  8  &  9 
W.  3,  c.  11,  there  existed  no  power  in  the  court  to  grant  the  relief 
afforded  by  this  order.  The  court,  then,  having  no  common  law  power 
to  relieve  in  such  a  case,  it  has  no  jurisdiction  in  a  case  of  this  sort, 
except  such  as  is  given  by  that  statute.  It  is  not  pretended  that  the 
statute  in  express  terms  gives  the  court  the  power  that  the  judge  has 
assumed  to  exercise  here :  it  is  merely  suggested  that  it  is  only  carrj- 
ing  out  the  professed  object  of  the  act.  If  the  legislature  had  intended 
to  provide  for  a  case  like  this,  they  would  have  had  no  difficulty  in 
doing  so.  But  I  think  we  have  no  right  to  usurp  their  functions,  which 
we  should  in  effect  be  doing  if  we  suffered  this  order  to  stand. 

Cresswell,  J.  I  also  think  that  if  we  were  to  uphold  my  brother 
Williams's  order,  we  should  be  assuming  to  ourselves  a  power  which 
the  legislature  has  not  thought  fit  to  give  us.  Rule  absolute. 


*686]        *RICKETTS  and  Another  v.  BlJmETT  and  FIELD. 

June  10.  / 

One  of  several  co-adventurers  in  a  mine,  has  not,  as  sach,  any  authority  to  pledge  the  credit 
of  the  general  body,  for  money  borrowed  for  the  purposes  of  the  concern.  And  tbe  fe<-t 
of  his  having  the  general  management  of  the  mine  makes  no  difference,  in  the  aheence  of 
circumstances  from  which  an  implied  authority  for  tliat  purpose  can  be  inferred. 

Assumpsit,  for  monej  lent,  money  paid,  work  and  labour,  commis- 
sion, interest,  and  money  due  upon  an  account  stated.  Plea,  non  as- 
sumpsit. 

The  cause  was  tried  before  Platt,  B.,  at  the  last  summer  assizes  for 
Cornwall.  The  facts  were  as  follows : — The  plaintifis  were  bankers  at 
Penzance.  The  defendants  were  two  of  the  co-adventurers  in  a  mine 
called  The  Wheal  Providence.  The  mine,  which,  it  appeared,  was  car- 
ried on  upon  the'  cost-book  principle,  was  divided  into  one  hundred  and 
twenty-eight  shares  of  about  15Z.  eacL  Ninety-nine  of  these  shares  were 
possessed  by  one  Alexander  Bobinson,  and  his  son,  F.  T.  Bobinson. 
The  defendant  Bennett  held  four  shares,  and  Field  five  and  a  half;  both 
of  them  having  become  interested  in  the  concern  about  June,  1844. 
Alexander  Bobinson,  who  acted  as  manager  of  the  mine,  opened  an  ae- 
oount  with  the  plaintiffs  in  September,  1844,  in  the  names  of  ^' Tbe 
Wheal  Providence  Adventurers ;"  the  first  item  in  which  account  was  a 
sum  of  2801.,  borrowed  from  the  pluntifis  for  the  purpose  of  paying  a 
debt  due  from  F«  T.  Bobinson  io  the  Helston  baidu    Alexander  Bobinsoa 
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Gontinned  to  borrow  money  from  the  plaintiffs  upon  the  ore-notes  of  the 
mine,  paying  interest  for  a  short  time  at  4{.  per  cent.^  and  afterwards  at 
5{.  per  centy  until  December,  1845,  when  the  account  closed  with  a  ba« 
lance  due  to  the  bank  of  3668Z.,  to  recover  which  this  action  was  brought. 
The  money,  except  in  a  few  instances,  was  drawn  for  by  checks,  signed, 
*«  For  The  Wheal  Providence  Adventurers,  Alexander  Robinson."  The 
rest  were  signed  by  F.  T.  Robinson,  who  was  purser  of  the  mine. 

♦Alexander  Robinson,  who  was  called  as  a  witness  for  the  r*«o»T 
plaintiffs,  admitted  that  he  had  no  express  authority  to  borrow  ^ 
money  on  account  of  the  mine,  and  that  the  defendants  had  no  notice 
that  he  had  done  so :  but  he  stated  that  nearly  all  the  money  he  ob- 
tained was  expended  by  him  for  the  purposes  of  the  concern.  He  fur- 
ther stated  that  both  the  defendants  from  time  to  time  attended  at  the 
mine  ;  and  that  the  pass-book  was  kept  at  the  counting-house ;  but  that 
he  could  not  say  that  either  of  the  defendants  had  ever  seen  it. 

Within  a  fortnight  after  the  account  with  the  plaintiffs  was  first  opened, 
Alexander  Robinson  obtained  an  advance  of  money  from  the  plaintiffs, 
for  the  express  purpose  of  making  a  dividend.  The  defendants  received 
this,  and  subsequently  two  other  dividends,  at  the  banking-house  of 
Messrs.  Glyn  k  Co,,  in  London,  having  no  knowledge  that  the  money 
had  been  borrowed  for  the  purpose.  The  first  intimation  they  had  of 
the  fact,  was,  the  demand  made  upon  them  for  the  balance  of  the  ac- 
count, in  December,  1845  ;  when  they  at  once  repudiated  it. 

No  evidence  was  offered  on  the  part  of  the  defendants :  but  it  was  in- 
sisted that  the  mere  relation  of  co-adventurer  in  a  mine  did  not  give 
authority  to  the  manager  to  pledge  the  credit  of  the  whole  body,  for 
money  borrowed. 

The  learned  judge  told  the  jury,  that,  generally  speaking,  one  part* 
ner  in  a  mining  concern  has  no  authority  to  bind  his  co-adventurers  for 
money  borrowed ;  but  that  such  an  authority  may  be  inferred  from  the 
surrounding  circumstances :  and  he  left  it  to  them  to  say,  whether,  upou 
the  facts  proved,  they  could  infer  that  Robinson,  the  manager,  had  bor- 
rowed the  money  in  question,  with  the  assent  of  the  defendants. 

The  jury  having  returned  a  verdict  for  the  defendants,  *Orauh  p^t^^^ 
dcTy  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new  trial,  I- 
on  the  grounds  of  misdirection  and  that  the  verdict  was  against  evi- 
dence. He  referred  to  Dickinson  v.  Valpy^  10  B.  &  C.  128,  5  M.  & 
R.  126 ;  Tredwen  v.  Bourne^  6  M.  &  W.  461 ;  Hawtayne  v.  Bourne^ 
7  M.  &  W.  595 ;  Hawken  v.  Bourne^  8  M.  &  W.  703;  Crawshay  v.  MauUy 

1  Swanst.  495 ;  Ex  parte  BonbonuSj  8  Ves.  540 ;  and  Taylor  v.  Fishery 

2  Hare,  228. 

Btntty  KinghJcej  Serjt.,  and  Merivale,  showed  cause.  The  case  wa$ 
properly  submitted  to  the  jury,  and  the  evidence  fully  warranted  the 
verdict.  The  principle  upon  which  the  mine  in  question  was  worked, 
viz.  tbe  eoBt-book  principle^  which  precludes  one  co-adventurer  from 
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})ledging  the  credit  of  the  rest,  is  so  well  established,  and  has  been  foan^ 
to  be  so  conducive  to  the  interests  as  well  of  the  public  as  of  the  adven- 
turers themselves,  that  the  legislature  has  thought  fit  to  except  mines  so 
worked  from  the  operation  of  the  very  wholesome  provisions  contained 
in  the  7  &  8  Vict.  c.  110,(a)  for  the  registration,  incorporation,  and  regu- 
lation of  joint-stock  companies.  In  order  to  sustain  the  objection  to 
the  direction  of  the  learned  judge,  the  plaintiffs  must  contend  that  a 
mining  association  stands  upon  the  same  footing  as  an  ordinary  trading 
partnership.  The  distinction,  however,  between  the  two  is  well  recog- 
nised in  equity  as  well  as  at  law.  In  an  ordinary  partnership,  the  se- 
lection of  an  associate  rests  with  the  parties  themselves.  In  the  case 
of  a  mine,  it  is  otherwise :  any  one  of  the  adventurers  may  part  with 
♦fiRQl    ^^  interest  to  *whomsoever  he  pleases,  by  a  mere  entry  of  the 

-'  substituted  name  in  the  cost-book.  In  Collyer  on  Partnership, 
(1st  edit.  658,  2d  edit.  785,)  it  is  said  :  <<  Material  distinctions  exist  be- 
tween mining  and  other  partnerships,  both  as  regards  the  power  of  each 
adventurer  to  assign  his  share,  and  also  the  effect  of  the  bankruptcy  or 
death  of  any  adventurer.  The  first  of  these  distinctions  is  referred  to 
by  Lord  Eldon,  in  Jeffetys  v.  Smithy  1  Jac.  &  Walk.  301 ;  but  both  of 
them  are  expressly  mentioned  by  Sir  John  Leach,  in  the  late  case  of 
Fereday  v.  Wightwick,  M.  T.  1829."(J)  In  that  the  Vice  Chancellor 
says : — «  Mining  concerns  are,  to  some  purposes,  trading  concerns,  but 
they  are  not  so  as  to  all :  they  are  not  so  in  this  particular, — namely, 
that  they  are  not,  as  an  ordinary  partnership  trade,  subject  to  dissolution 
on  the  death  or  bankruptcy  of  any  of  the  partners,  and  the  shares  are 
transferable  without  the  consent  of  the  other  partners.  In  these  particu- 
lar instances,  they  have  not  all  the  incidents  of  a  trading  concern ;  in 
other  respects,  it  has  been  repeatedly  held  that  they  have."  In  Dick" 
in%on  V.  Valpy^  it  was  distinctly  held  that  the  directors  of  a  mining 
association  cannot  bind  the  members  by  accepting  a  bill  of  exchange, 
unless  they  are  authorized  so  to  do  by  the  deed  or  instrument  of  co-part- 
nership, by  the  necessity  of  such  a  power  to  the  carrying  on  of  the  busi- 
ness, by  the  usage  of  similar  establishments,  or  by  the  express  assent 
of  the  party  sought  to  be  charged.  Observing  on  this  case,  and  Ducar- 
ry  V.  GiU,  M.  k  M.  450,  4  C.  &  P.  121,  Mr.  Collyer  says,  (1st  edit.  664, 
2d  edit.  791:)  «In  the  case  of  an  ordinary  trading  partnership,  the  law 
implies  that  one  partner  has  authority  to  bind  another  by  drawing  and 
accepting  bills ;  because  the  drawing  and  accepting  of  bills  is  necessary 
*M(^1     *for  the  purpose  of  carrying  on  a  trading  partnership.    But, 

•^  as  this  power  is  not  generally  necessary  for  the  purposes  of 
carrying  on  the  business  of  a  mining  company,  the  law  will  imply  no 
authority  in  the  directors  of  a  company,  to  bind  the  shareholders  by 

(a)  The  63d  section  of  which  enacts,  « that  nothing  in  this  act  contained  shall  extend,  nr 
he  constnied  to  extend,  to  any  partnership  ibmied  lor  the  working  of  mioesi  mineimls^  and 
fuarries,  of  what  nature  soever,  on  the  principle  commooly  called  the  oo«t4xM)k  ininoiplj." 

(ft)  S.  C.  1  Russ.  &  Mylne,  45,  Taml.  250;    And  see  1  Rnss.  &  M/faM^  50. 


4  Manning^  Granger,  &  Scott,  690 

iills  of  exchange.  And,  dfortioHy  the  agent  of  a  mining  company  has 
no  implied  authority  to  bind  the  shareholders,  by  bills  drawn  or  accepted 
by  him  in  the  name  of  the  company."  Tredwen  v.  Bourne  was  the 
case  of  a  scrip-mine.  The  prospectus  showed  the  principle  upon  which 
the  concern  was  to  be  conducted.  All  that  was  decided  there,  was,  that 
there  was  no  evidence  to  go  to  the  jury,  that  the  defendant  gave  authority 
to  the  directors  to  pledge  his  credit  to  the  plaintiff.  Parke,  B.,  there 
says:  <<If  the  case  had  stood  merely  on  the  fact  of  the  defendant's 
being  a  shareholder,  I  should  have  thought  it  was  not  sufficient."  In 
Hawtayne  v.  Bourne^  it  was  held  that  the  resident  agent,  appointed  by 
the  directors  of  a  mining  company  to  manage  the  mine,  has  not  an  im- 
plied  authority  from  the  shareholders  of  the  company  to  borrow  money 
upon  their  credit,  in  order  to  pay  the  arrears  of  wages  due  to  the  labour- 
ers in  the  mine,  who  have  obtained  warrants  of  distress  upon  the  mate- 
rials belonging  to  the  mine,  for  the  satisfaction  of  such  arrears ;  nor  in 
any  other  case  of  necessity,  however  pressing.  That  is  a  remarkably 
strong  case :  unless  the  wages  were  paid,  the  interests  of  the  adventurers 
would  have  been  most  materially  prejudiced.  Parke,  B.,  there  says : 
« It  appears  that  the  learned  judge  told  the  jury  that  they  might  infer 
an  authority  in  the  agent,  not  only  to  conduct  the  general  business  of 
the  mine,  but  also,  in  cases  of  necessity,  to  raise  money  for  that  pur- 
pose. I  am  not  aware  that  any  authority  is  to  be  found  in  our  law,  to 
support  this  proposition.  No  such  power  exists,  except  in  cases  alluded 
to  in  the  argument,  of  the  master  of  a  ship,  and  of  the  acceptor  of  a 
bill  *of  exchange  for  the  honour  of  the  drawer.  The  latter  rit^c^M 
derives  its  existence  from  the  law  of  merchants;  and,  in  the  *- 
former  case,  the  law,  which  generally  provides  for  ordinary  events,  and 
not  for  cases  which  are  of  rare  occurrence,  considers  how  likely  and  fre- 
quent are  accidents  at  sea,  when  it  may  be  necessary,  in  order  to  have 
the  vessel  repaired,  or  to  provide  the  means  of  continuing  the  voyage, 
to  pledge  the  credit  of  her  owners ;  and  therefore  it  is  that  the  law 
invests  the  master  with  power  to  raise  money,  and,  by  an  instrument 
of  hypothecation,  to  pledge  the  ship  itself,  if  necessary.  If  that  case 
be  analogous  to  this,  it  follows  that  the  agent  had  power,  not  only  to 
borrow  money,  but,  in  the  event  of  security  being  required,  to  mort- 
gage the  mine  itself.  The  authority  of  a  master  of  a  ship  rests  upon 
the  peculiar  character  of  his  office,  and  affords  no  analogy  to  the  case 
of  an  ordinary  agent."  Here,  there  was  no  necessity  for  borrowing 
money  for  the  purpose  of  carrying  on  the  mine.  Hawhen  v.  Bourne^ 
like  Tredwen  y.  Bourne^  proceeded  upon  the  ground  of  the  defendant 
having,  by  his  conduct,  recognised  the  practice  of  purchasing  goods  upon 
credit.  Steigenberger  v.  CarVj  8  M.  &  G.  191,  8  Scott,  N.  R.  466, 
is  an  authority  to  the  same  effect.  Even  in  the  case  of  an  ordinary 
trading  partnership,  if  money  be  lent  to  one  partner,  who  professes  to 
borrow  it  for  the  purposes  of  the  firm,  and  he  misapplies  it,  and  thero 
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be  proof  that  the  plaintiff  lent  it  under  circumstances  of  negligence^ 
and  out  of  the  ordinary  course  of  business,  he  cannot  recover  against 
the  other  partner:  Lloyd  v.  Freshfieldj  2  G.  &  P.  325.  The  circum- 
stance of  Alexander  Robinson  being  manager  of  the  mine,  1.8  well  as  a 
co-adventurer  with  the  defendants,  did  not  give  him  any  greater  autho- 
rity to  pledge  their  credit  for  loans  of  money.  Robinson's  own  evidence 
♦fiQ^T  negatived  his  having  express  authority  to  *borrow  monej  fwr 
'^^  the  use  of  the  mine ;  and  none  of  the  other  evidence  in  the 
cause  in  the  least  degree  warranted  the  jury  in  finding  any  impKed 
authority  for  that  purpose. 

Crowder^   Channell^  Serjt.,  and  Smirkey  in  support  of  the  rule.     It 
may  at  once  be  conceded  that  partnerships  in  mines  are  not,  in  many 
respects,  like  ordinary  trading  partnerships.     For  instance,  the  mem- 
bers cannot  bind  each  other  by  negotiable  instruments.     That  was  de- 
cided in  Dickinson  v.    Valpy,  10  B.  &  C.  128,  5  M.  k  R.  126,  and 
Hawken  v.  Bourne^  8  M.  &;  W.  703;  and  to  that  those  cases  are  limited. 
It  has  been  expressly  determined,  since  the  decision  in  Dickinson  v. 
Valpy^  that  an  association  for  the  working  of  mines  is  a  trading  co-part- 
nership, and  subject  to  most  of  the  incidents  belonging  to  such  a  partner- 
ship.    Crawshay  v.  Maule  is  a  distinct  authority  for  that.     [AIaule,  J. 
The  ground  of  the  decision  in  that  case,  fails  here.     Lord  Eldon  thought 
that  to  be  a  partnership  into  which  a  stranger  could  not  be  obtruded 
against  the  wish  of  the  general  body.     Here,  however,  there  is  no  soch 
restriction ;  any  one  of  the  co-adventurers  might,  at  any  time,  dispose 
of  his  shares  in  the  concern  without  consulting  the  rest.     Wildr,  G.  J. 
The  real  question  is,  whether  it  is  or  is  not  usual  and  necessary  that  the 
manager  of  a  mine  worked  upon  the  cost-book  priniciple,  should  bare 
authority  to  bind  his  co-adventurers,  for  money  borrowed  for  the  pur- 
poses of  the  mine.]    The  circumstance  of  the  mine's  being  worked  upon 
the  cost-book  principle,  in  no  degree  affects  the  question.     The  case  of 
Tredwen  v.  Bourne  shows  that  much  of  what  is  said  by  Bayley,  J.,  in 
Dickinson  v.  Valpy^  cannot  now  be  supported.     The  observations  made 
by  Parke,  B.,  in  the  course  of  the  argument,  are  extremely  important. 
*rfl^1     "^'^^  directors,"  he  says,  "have  authority  to  do  all  *that  it  is 
^     usual  to  do  in  the  management  of  mining  companies."    And, 
again,  addressing  himself  to  the  defendant's  counsel,  he  says :  "  Yon  do 
not  prove  any  engagement  whereby  it  was  stipulated  that  the  directors 
should  have  only  the  limited  authority  you  contend  for :  and  the  ques- 
tion is,  whether  there  was  not  evidence  to  go  to  the  jury,  that  the  defend- 
ant gave  them  a  more  extended  authority,  viz.  to  do  all  that  directors 
of  a   mining  company  usually  do  for  carrying  on  the  concern.    la 
Fleniyng  v.  Hector^  2  M.  &  W.  172,  the  rules  of  the  club  were  proved, 
which  showed  that  the  authority  of  the  directors  was  expressly  limited.'* 
Hawken  v.  Bourne  shows,  that,  if  one  partner  is  allowed  to  manage  the 
mine  on  account  of  the  general  body,  he  has  an  implied  authority  to 
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jbt&tn  on  credit  goods  necessary  to  the  efficient  working  of  the  mine* 
(IklAULB,  J.,  referred  to  Whitehead  v.  Tuckett^  15  East,  400.  There, 
the  plaintiffs,  brokers,  were  in  the  habit  of  baying  and  paying  for,  and 
of  selling  and  receiving  the  value  for,  sugars,  on  speculation,  in  their 
own  names,  and  upon  their  own  judgment,  for  their  principal ;  some* 
times,  when  the  market  was  low,  under  an  unlimited  authority  as  to 
quantity  and  price;  at  other  times,  under  special  instructions  to  buy; 
but  guided  from  time  to  time  by  special  instructions  to  sell,  and  limited 
in  respect  of  price,  and  advised  from  time  to  time  by  their  principal  as 
to  the  probable  rise  or  fall  of  the  market ;  and  keeping  only  a  general 
account  with  the  principal  of  the  sums  advanced  to  and  received  for  him, 
without  accounting  separately  for  each  particular  lot  purchased  and  re* 
sold.  It  was  held  that  they  might  bind  their  principal  by  a  re-sale  of  a 
particular  parcel  of  sugars  before  purchased  and  paid  for  in  their  own 
names,  and  lodged  in  their  own  warehouse,  though  sold  under  the  price 
directed  by  him, — the  general  authority  *of  brokers  to  sell  so  r^c^^A 
as  to  bind  their  principal  in  respect  of  the  purchaser,  being  to  ^ 
be  collected  from  their  general  dealing,  and  not  merely  from  their  pri* 
T&te  instructions  as  to  the  particular  parcel  of  goods.  Tredwen  v. 
Bourne  distinctly  determines  that  the  members  of  a  mining  company 
have  authority  by  law  (in  the  absence  of  any  proof  of  a  more  limited 
authority)  to  bind  each  other  by  dealings  on  credit,  for  the  purpose  of 
working  the  mines,  if  that  appear  to  be  necessary  or  usual  in  the  man- 
agement of  mines.  [Maulb,  J.  The  defendant  there,  knowing  that 
the  concern  was  being  carried  on  by  the  directors  upon  credit,  and  not 
interfering,  it  was  held  that  there  was  evidence  for  the  jury  that  he  had 
impliedly  authorized  them  to  pledge  his  credit.  Assuming  that  the 
managing  owners  of  a  mine  have  authority  to  get  goods  on  credit  for 
the  purpose  of  the  mine,  does  it  follow  that  they  may  borrow  money  ?] 
What  difference  is  there,  in  principle,  between  an  implied  authority  to 
order  goods  and  to  pay  for  them,  and  an  implied  authority  to  borrow 
money  for  the  purpose  of  buying  goods?  [Wilde,  C.  J.  Suppose  the 
master  of  a  ship  purchases  supplies  on  credit,  would  the  owner  be  liable 
for  money  borrowed  on  bottomry  for  the  purpose  of  paying  for  them  ? 

1  apprehend  not.  The  master  has  a  general  authority  to  borrow  on 
bottomry  for  the  purchase  of  necessary  supplies,  but  not  to  pay 
debts.]  If  that  be  so,  it  is  not  matter  of  general  principle.  In  Lloyd 
V.  Freshjieldy  the  transaction  was  out  of  the  ordinary  course  of  business, 
and  the  bankers  were  guilty  of  negligence.  Speaking  of  the  liability 
of  co-owners  of  a  ship  for  repairs.  Lord  Eldon,  in  j&r  parte  Bland^ 

2  Rose,  B  G.  92,  says:  «  Where  the  repairs  are  ordered  by  the  master, 
he,  in  the  first  place,  incurs  a  personal  liability;  and,  considering  him 
in  general  as  the  servant  or  agent  of  the  owners,  in  the  ^employ-  t^aqr 
ment  and  management  of  the  ship,  they  also  become  responsi-    ^ 

ble  for  his  orders,  unless  they  are  expressly  excluded  by  the  terms  of 
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the  contract.  The  same  obsenration  applies  to  the  case  where  a  pari- 
ownei  gives  the  order ;  the  liability  attaches  against  them  all,  unless  it 
be  expressly  provided  against."  In  all  cases  where  parties  are  connected 
together  in  the  ownership  of  a  mine,  it  is  for  the  general  benefit  that 
the  authority  now  contended  for  should  exist.  In  Tkicknesge  v.  £romt- 
law,  2  C.  &  J.  425,  where  one  of  two  partners  in  a  slate  and  stone  quany, 
having  authority  to  bind  the  other  by  drawing  or  endorsing  bills  of  ex- 
change, raised  money  by  bills  in  fictitious  names,  endorsed  by  him  in  the 
partnership  firm,  and  the  money  was  afterwards  applied  to  the  partne^ 
ship  purposes, — ^it  was  held  that  the  other  partner  was  liable  to  the  per- 
sons from  whom  the  money  was  so  obtained.  It  was  assumed  there  that 
one  partner  might  bind  the  other  by  borrowing  money.  The  same  prin- 
ciple was  applied  in  the  case  of  insurance-brokers,  in  Hx  parte  Banho- 
nu8j  8  Yes.  540,  and  in  that  of  navy-agents,  in  SandUands  v.  Marthy 
2  B.  &  Aid.  673.  A  mining  association  is,  in  all  essential  particulan, 
a  trading  partnership ;  and  there  can  be  no  good  reason  why  such  a 
partnership  should  be  excepted  out  of  the  ordinary  liabilities  that  attach 
to  the  relation  of  partner.  The  learned  judge  should  have  told  the  jury, 
that,  in  the  absence  of  evidence  of  a  more  restricted  liability,  the  cir- 
cumstances were  such  as  to  warrant  them  in  inferring  that  Robinson, 
the  manager,  had  authority  to  pledge  the  credit  of  the  defendants  in  the 
manner  he  affected  to  do.  There  was  abundant  evidence  to  show  that 
the  defendants  were  aware  of  the  banking  account  having  been  opened, 
*M(M  and  that  they  assented  to  it ;  and,  having  had  all  the  benefit,  *it 
^    is  but  fair  that  they  should  be  held  responsible  for  the  balance. 

WiLDB,  G.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  motion  for  a  new  trial,  on  the  grounds  of  misdirection, 
and  that  the  verdict  was  against  evidence.  The  facts  were  shortly 
these : — One  Alexander  Bobinson,  in  his  own  name  and  that  of  his  son, 
F.  T.  Bobinson,  purchased  a  mine  in  Cornwall,  named  The  Wheal  Pro- 
vidence, for  a  sum  of  1500Z.,  calling  their  interest,  that  of  holders  of 
one  hundred  shares  of  15{.  each.  The  defendants  also  appeared  to  he 
owners  of  a  small  number  of  shares  in  the  concern, — ^four  or  five  each; 
but  the  evidence  is  silent  as  to  the  period  at  which  they  first  became  pos- 
sessed of  these  shares.  Alexander  Bobinson  (his  son  acting  as  purser) 
assumed  the  management  of  the  mine,  and  continued  to  manage  it  down 
to  the  time  of  the  closing  of  the  account  in  respect  of  which  this  action 
arises.  In  September,  1844,  Alexander  Bobinson, — ^having  then  a  pri- 
vate account  with  the  bank  of  the  plaintiffs,  Messrs.  Bicketts  k  Co.,  of 
Penzance,  and  also  other  accounts  for  other  mines, — opened  an  acconnt 
with  them  in  the  name  of  The  Wheal  Providence  Adventurers;  the  first 
item  being  a  sum  of  2S0L  borrowed  from  the  plaintiffs  for  the  purpose 
of  paying  a  private  debt  of  F.  T.  Bobinson  to  the  Helston  bank.  At 
the  time  of  opening  this  account,  Alexander  Bobinson  informed  the 
Uianagor  of  the  bank  that  considerable  accommodation  would  be  wanted; 
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and  it  was  agreed  between  them  that  the  bank  should  discount  the  ore- 
notes  of  the  mine  at  42.  per  cent^  which  was  shortly  afterwards  increased 
to  5Z.  per  cent.  The  account  went  on  in  this  way  for  a  considerable 
time,  Alexander  Robinson  drawing  money  by  checks  signed,  <<  For  The 
Wheal  Providence  Adventurers,  A.  Robinson."  Within  a  *fort-  r*/»Qi» 
night  after  the  opening  of  the  account,  Alexander  Robinson  ^ 
(holding,  together  with  his  son,  as  before  observed,  ninety-nine  or  one 
hundred  shares  in  the  concern)  applied  for  an  advance  of  money  for  the 
purpose  of  making  a  dividend;  which,  he  informs  the  bank,  he  deems 
expedient.  He  did  not,  however,  at  that  time  draw  for  the  amount  of 
his  o^vn  and  his  son*s  dividends ;  but  he  did  so  shortly  afterwards,  the 
bank  paying  his  drafts  without  distinguishing  on  what  account  the  money 
was  drawn.  Having  thus  obtained  advances  from  the  bank, — part  of 
which  was  applied  to  the  purposes  of  the  mine,  and  part  to  the  private 
purposes  of  the  Robinsons, — in  the  result,  the  account,  towards  the 
close  of  1845,  became  overdrawn  to  the  extent  of  36682. ;  and,  the  two 
defendants  being  found  to  be  shareholders,  this  action  is  brought  against 
them  to  recover  that  sum.  The  defendants  had  no  notice  that  the  divi- 
dends (three  having  been  made  in  the  whole)  were  paid  out  of  borrowed 
money:  nor  had  they  any  notice  of  the  existence  of  the  account  with 
the  plaintiffs,  until  the  balance  was  demanded  of  them;  and  then  they 
at  once  repudiated  it. 

The  case  on  the  part  of  the  plaintiffs  was  not  very  distinctly  put,  either 
at  the  trial  or  upon  the  argument  of  this  rule.  It  did  not  very  clearly 
appear  whether  they  insisted  that  the  defendants  were  liable  simply  by 
reason  of  their  being  shareholders,  or  as  being  partners  with  the  manager 
of  the  mine.  In  fact,  the  only  diflSculty  in  the  case  arises  from  the  cir- 
cumstance of  our  minds  not  having  been  sufficiently  invited  to  the  dis- 
tinction. 

The  points  urged  on  the  argument,  were — first,  misdirection — secondly, 
miscarriage  of  the  jury. 

The  objection  taken  to  the  ruling  of  my  brother  Platt,  was,  that  he 
told  the  jury  that  the  defendants  were  not  liable,  nmpliciter^  for  money 
borrowed  by  a  *co-adventurer.  In  other  words,  that  the  mere  r*/>QQ 
fact  of  the  defendants'  being  shareholders  in  the  mine,  did  not  ^ 
give  to  a  co-adventurer  authority  to  pledge  the  credit  of  the  defendants 
for  money  borrowed.  The  learned  baron,  however  adds,  that  such 
authority  may  be  implied  from  the  surrounding  circumstances :  ai 
leaves  it  to  the  jury  to  say  whether, — ^the  defendants  being  co-jflfbn- 
turers  with  Alexander  Robinson,  and  he  being  manager,  and^ving 
opened  the  account  in  the  name  of  the  concern, — ^regard  being  had  to 
all  the  evidence  given  on  the  part  of  the  plaintiffs,  any  implication  of 
authority  necessarily  arose  for  the  borrowing  of  moneys  essential  to  the 
well  conducting  of  the  adventure.  The  charge  of  misdirection  applies 
itself  only  to  the  first  part.     What  authority  has  been  presented  to  the 
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court  for  holding,  that  one  who  becomes  party  to  an  adventare  of  tliis 
sort  thereby  gives  authority  to  his  co-adventurers  to  pledge  his  credit  ? 
In  the  case  of  ordinary  trading  partnerships,  each  member  of  the  firm 
has  equal  authority  with  his  co-partners  to  deal  according  to  the  nsual 
course  of  business.  Hence  it  is  that  there  is  an  implied  authority  in 
each,  to  a  very  considerable  extent,  to  bind  the  firm  by  accepting  bills 
and  borrowing  money.  Is  that  the  case  with  reference  to  mines  ?  By 
no  means.  It  is  well  known  that  all  the  co-adventurers  in  a  mine  do 
not  assume  an  equal  degree  of  authority,  but  that  the  management  is 
invariably  intrusted  to  certain  of  them.  If  it  were  held,  as  a  principle 
of  law,  that  any  one  of  the  co-adventurers,  independently  of  management, 
had  an  implied  authority  to  pledge  the  credit  of  the  whole  for  a  loan  of 
money,  would  not  that  be  inconsistent  with  the  known  usage  in  such 
cases  ?  Who,  if  that  were  the  law,  would  become  party  to  such  a  scheme  ? 
If'  there  be  any  such  implied  authority  in  one  of  the  co-adventurers  to 
bind  the  whole,  such  authority  must  result  from  the  fact  of  his  having 
*i\W}  ^^^  management  of  ^the  concern  intrusted  to  him,  and  not  from 
^  the  mere  circumstance  of  his  being  one  of  the  co-adventurers. 
Many  of  the  remarks  made  in  the  course  of  the  argument,  as  to  the 
supposed  analogy  between  an  association  of  this  sort  and  an  ordinary 
trading  partnership,  were  founded  upon  an  incorrect  view  of  the  subject. 
Though  they  have  many  points  of  resemblance,  there  are  also  many  in 
which  they  very  materially  differ.  The  partners  in  an  ordinary  trading 
concern  are  supposed  all  to  be  equally  in  the  management :  it  is  not  so, 
however,  in  the  case  of  a  mining  adventure.  The  course  that  many 
judges  have  thought  to  be  the  right  course,  was  pursued  here ;  for,  the 
learned  baron  told  the  jury  that  the  circumstance  of  their  being  co- 
adventurers  in  the  mine,  did  not,  of  itself,  authorize  Robinson  to  borrow 
money  upon  the  credit  of  the  defendants ;  and  he  left  it  to  them  to  say, 
whether,  regard  being  had  to  the  nature  of  the  concern,  and  the  course 
of  dealing  of  the  parties,  Robinson  had  any  implied  authority  for  that 
purpose.  Robinson's  evidence  distinctly  negatived  his  having  any  ex- 
press authority. 

Many  authorities  have  been  referred  to ;  but  it  is  difficult  to  under- 
stand whether  they  were  relied  upon  in  support  of  the  objection  to  the 
ruling,  or  as  impeaching  the  propriety  of  the  verdict. 

In  Dickinson  v.  Valpy^  10  B.  &;  C.  128,  5  M.  &  R.  126,— a  case 
which  is  deeply  impressed  upon  my  mind,  from  the  circumstance  of  my 
having  been  counsel  in  the  cause,  and  from  its  being  one  of  the  earliest 
cases  in  which  I  was  concerned  at  the  bar, — one  of  the  questions  was, 
whether  a  co-adventurer  in  a  mine  was  bound  by  the  acceptance  of  bilb 
by  the  directors  ?  How  was  that  question  dealt  with  by  the  court  ? 
Lord  Tenterden  says :  « I  am  of  opinion  that  the  mere  circumstance 
*7001  ^^  ^^^  defendant's  having  become  a  shareholder  in  a  mining  com- 
-'     pany,  does  not,  in  "^point  of  law,  make  him  answerable  for  bills 
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drawn  or  accepted  bj  those  who  took  upon  themselves  to  manage  tho 
concern.  Baylsy,  J.,  says :  "In  order  to  establish  his  liability,  it  ought 
to  have  been  made  out  aflSrmatively,  on  the  part  of  the  plaintiff,  thai 
this  was  a  company  in  which  the  directors  were  authorized  to  bind  the 
other  members  by  drawing  and  accepting  bills.  Now,  upon  that  point, 
the  only  question  which  could  be  submitted  to  the  jury,  was,  whether 
companies  instituted  for  similar  purposes,  had  constantly  been  in  the 
habit  of  drawing  and  accepting  bills ;  or  whether  it  was  absolutely  ne- 
cessary, for  the  purpose  of  carrying  on  the  concern,  that  there  should 
have  been  such  a  power.  There  was  no  evidence  to  warrant  the  judge 
in  leaving  those  questions  to  the  jury.  First,  there  was  no  evidence  for 
them,  that  such  a  power  was  usually  vested  in  the  directors  of  other 
companies,  or  that  it  was  necessary  for  the  purpose  of  carrying  on  such 
a  concern.  I  think  that  such  a  power  is  not  necessary  for  that  purpose.'' 
And  he  afterwards  adds :  «  The  directors  may  bind  themselves  person- 
ally, and  pledge  their  own  responsibility,  but  not  that  of  the  other  mem* 
bers."  LiTTLEDALR,  J.,  says :  In  the  case  of  an  ordinary  trading  part* 
nership,  the  law  implies  that  one  partner  has  authority  to  bind  another 
by  drawing  and  accepting  bills,  because  the  drawing  and  accepting  of 
bills  is  necessary  for  the  purposes  of  carrying  on  a  trading  partnership ; 
but  it  does  not  follow  that  it  is  necessary  for  the  purpose  of  carrying  on 
the  business  of  a  mining  company."  And  the  judgment  of  Park,  J.,  is 
much  to  the  same  effect.  The  result  of  that  case  is,  that,  in  an  associa- 
tion for  the  working  of  mines,  only  such  authority  in  one  of  the  co-ad- 
venturers to  pledge  the  credit  of  the  rest  will  be  implied  by  law,  as  is 
usual  and  necessary  for  the  working  of  mines ;  and  there  is  nothing  in 
that  case  to  impeach  either  the  ruling  or  the  verdict  upon  this  occasion. 
♦The  next  case  is  Tredwen  v.  Boumey  6  M.  &  W.  461,  where  t^ita-i 
goods  had  been  supplied  on  credit  for  the  use  of  the  mine,  by  ^ 
order  of  the  directors.  The  defendants  there  appeared  to  have  inter- 
fered with  the  management  of  the  concern,  in  such  a  manner  as  to  show 
that  they  were  cognisant  of  the  fact  of  the  business  of  the  mine's  being 
carried  on  upon  credit ;  and  therefore  it  was  left  to  the  jury,  not  simply 
whether  the  defendants  were  liable  by  reason  of  their  having  been  co- 
adventurers,  but  also  whether  they  knew  of  the  concern  being  carried 
on  by  the  directors,  and  those  employed  by  them,  in  the  manner  it  was, 
— in  which  case,  the  jury  were  told,  the  defendants  were  liable ;  and 
upon  the  jury  finding  this  question  in  the  affirmative,  they  were  held  to 
be  liable.  I  observe  that  Mr.  Orowder^  in  the  course  of  the  argument 
in  that  case,  states  something  that  does  not  appear  to  have  been  in  evi- 
dence here,  but  which  I  believe  to  be  quite  correct  as  regards  mines  that  . 
are  worked  upon  what  is  called  the  cost-book  principle: — The  business 
of  a  mine  is  carried  on  quite  differently  from  that  of  an  ordinary  trading 
firm.  Regular  calls  are  made,  as  money  is  wanted  for  the  purpose  of 
the  partnership,  which  are  paid  down ;  and  the  directors  have  only  autho- 
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rity  to  manage  the  concern  with  the  funds  so  supplied,  but  not  to  pledg« 
the  credit  of  individual  shareholders."  Parke,  B.,  in  the  course  of  the 
argument  says :  <<The  directors  have  authority  to  do  all  that  it  is  nsoal 
to  do  in  the  management  of  mining  companies.'*  There  is  nothing  there 
that  is  inconsistent  with  the  position — that  the  degree  *^  authority  is  to 
be  judged  of  by  the  nature  of  the  concern,  and  the  mode  in  which  it 
has  been  carried  on.  In  delivering  his  judgment,  the  same  learned 
judge  says :  "  The  sole  question  was,  whether  there  was  evidence  to  go 
♦7091     *^  *^®  J^^y»  *^**  ^^^  defendant  gave  *authority  to  the  directors 

^  to  pledge  his  credit  to  the  plaintiff.  If  the  case  had  stood  merely 
on  the  fact  of  his  being  a  shareholder,  I  should  have  thought  it  was  not 
sufficient."  That  is  just  what  was  said  by  my  brother  Platt  on  Has 
occasion.  As  far  as  that  case  goes,  therefore,  it  is  a  distinct  authority 
in  support  of  the  present  verdict. 

The  next  case  it  is  important  to  notice,  is,  Hawtayne  y.  Btmme^  7  M. 
k  W.  595.  That  was  an  action  against  a  co-adventurer  in  a  mine,  to 
recover  a  sum  of  money  borrowed  by  the  agent  of  the  mine.  It  is  ftn 
extremely  important  case,  as  showing  in  what  manner,  and  to  what 
extent,  partners  in  mining  adventures  are  held  liable  for  contracts  en- 
tered into  on  behalf  of  the  concern.  The  debt,  it  appeared,  was  Umi 
fide  incurred  in  raising  money  for  the  payment  of  wages  to  the  miners. 
Proceedings  had  been  taken  to  enforce  payment,  and  the  property  of 
the  mine  had  been  seized,  and  was  about  to  be  sold.  The  consequences 
of  stopping  the  works  would  have  been  very  serious.  The  mine  wonld, 
in  all  probability,  have  been  filled  with  water,  and  much  difficulty  and 
expense  would  have  been  incurred  on  recommencing  the  working.  In 
one  sense,  therefore,  there  clearly  was  an  urgent  necessity  for  paying 
these  debts.  Looking  at  the  necessities  of  the  moment,  my  brother 
Mauls  told  the  jury,  that,  although,  under  ordinary  circumstances,  an 
agent  could  not,  without  express  authority,  borrow  money  in  the  nam^ 
of  his  principal,  so  as  to  bind  him,  yet,  if  it  became  necessary  to  raise 
money  in  order  to  preserve  the  property  of  the  principal,  the  law  would 
imply  an  authority  in  the  agent  to  do  so,  to  the  extent  of  that  necessity: 
and  he  left  it  to  them  to  say  whether  the  pressure  on  the  concern  was 
*''7nm     ^^^^  ^  *^  render  the  advance  of  the  money  a  case  of  such  *ne- 

-■  cessity.  The  jury  found  that  it  was.  The  Court  of  Exchequer, 
however,  granted  a  new  trial, — holding  that  this  was  not  within  the  ordi- 
nary authority  of  an  agent,  and  that  such  authority  is  to  be  measured 
by  the  ordinary  necessities  of  the  concern,  and  not  by  sudden  and  ex- 
traordinary occasions.  There  is  nothing,  therefore,  in  that  case,  tn 
sanction  the  idea  that  any  authority  to  pledge  the  credit  of  the  coDcem 
in  this  way,  is  to  be  inferred  from  the  mere  circumstance  of  being  a  co- 
adventurer. 

The  next  case  is  HawJcen  v.  Bourne,  8  M.  &  W.  703.  It  had  been 
thrown  out  by  some  of  the  judges  in  Tredwen  v.  Bourne^  that,  if  there 
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was  any  express  restriction  or  limitation  of  the  authority  of  the  directors 
to  contract  debts,  that  should  have  been  shown ;  and  that,  apparently, 
gave  rise  to  Hawken  v.  Bourne^  where  the  existence  of  such  a  limitation 
of  authority  was  proved.  As  soon  as  the  attention  of  the  judges  was 
called  to  it  as  a  point  in  judgment,  they  felt,  that,  if  the  authority  to  be 
implied  from  the  nature  of  the  concern,  and  the  usual  mode  of  conduct- 
ing such  adventures,  is  to  be  at  all  restricted  by  the  agreement  of  the 
partners,  the  world,  or  those  who  deal  with  the  concern,  should  have 
notice  of  such  restriction.  Therefore,  when  the  prospectus  limiting  the 
authority  of  the  directors  was  put  in,  the  court  said  that  could  not  affect 
the  plaintiff's  rights,  because  he  must  be  assumed  to  have  dealt  with  the 
directors  upon  the  supposition  that  they  were  acting  under  the  authority 
usual  in  cases  of  the  kind.  That  is  a  distinct  recognition  of  the  princi- 
ple upon  which  the  summing  up  in  this  case  proceeded. 

No  evidence  was  given  here  of  any  usage  as  to  borrowing  of  money 
by  mining  adventurers ;  nor  any  evidence  of  necessity.  But  it  appeared 
that  the  defendants  ^never  in  any  way  interfered  in  the  man-  r^ctrAj, 
agement  of  the  concern :  and  it  was  sought  to  charge  them  sim-  ^ 
ply  on  the  ground  that  they  were  co-adventurers  with  the  Robinsons. 
No  question  went  to  the  jury  as  to  whether  the  plaintiffs  had  notice  of 
Robinson's  misapplication  of  part  of  the  money.  I  incline  to  think 
there  was  cogent  evidence  that  the  plaintiffs  dealt  with  the  Robinson's 
only.  But  that  point  does  not  now  arise.  I  assume  that  the  money 
was  advanced  upon  the  credit  of  the  mine,  and  that  the  plaintiffs  had  no 
notice  that  it  was  applied  otherwise  than  to  the  purposes  of  the  mine. 
Bat,  upon  the  facts  reported,  it  appears  to  us  that  there  was  no  evidence 
to  warrant  the  jury  in  coming  to  any  other  conclusion  than  they  have 
done.  It  was  left  to  them  broadly  and  correctly,  that  the  defendants 
were  not  liable  simply  because  they  were  co-adventurers ;  but  that  they 
might  imply  an  authority  in  Alexander  Robinson  to  pledge  the  credit 
of  the  defendants  for  what  was  necessary  to  the  successful  management 
of  the  mine,  and  was  usual.  The  jury  must,  therefore,  be  taken  to  have 
found  that  the  borrowing  of  money  was  not  necessary  for  carrying  on 
the  business  of  the  mine,  and  that  it  was  not  usual. 

We  are  therefore  of  opinion  that  the  direction  of  the  learned  baron 
was  correct,  and  that  the  jury  came  to  a  proper  conclusion  apon  the 
evidence  that  was  before  them ;  and,  consequently,  that  this  rule  must 
be  discharged.  Rule  discharged. 
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*705]  *FIELD  V.  MACKENZIE,  One  of  the  registered  Pablic  Officers 
of  THE  NEWCASTLE-UPON-TYNE  JOINT -STOCK 
BANKING  COMPANY.    June  12. 

Under  the  7  G.  4,  c.  46,  s.  13,  a  party  moving  for  a  arire  fadfu  in  order  to  faave  ezecntioo 
against  former  members  of  a  banking  company,  on  a  judgment  against  the  registered  olE- 
cer,  must  show  that  he  has  made  substantial  and  honh  fide  endearours  to  obtain  an  araila- 
ble  execution  against  the  members  for  the  time  being;  and  the  court  will  decide,  on  the 
motion,  whether  sufficient  diligence  has  been  used  in  the  particular  case. 

It  is  not  necessary  that  execution  should  first  be  issued  against  all  the  members  for  the  timo 
being. — Wilde,  C.  J.,  thtbitante. 

Slight  evidence  that  the  parties  sought  to  be  charged  as  such,  were  members  at  the  time  of 
the  contract,  will  suffice  to  induce  the  court  to  grant  a  rule  fbr  a  icire  faeiat  against  ihem, 
in  the  absence  of  affidavits  on  their  part  negativing  the  facts  constituting  tbeir  liability. 

The  court  refused  to  allow  the  rule  nisi  to  be  drawn  up  for  an  earlier  day  than  by  the  ordi* 
nary  practice  it  would  be  drawn  up,  upon  a  suggestion  that  the  period  limited  by  the  star 
tute  for  proceedings  against  former  members  had  nearly  expired. 

The  court  refused  to  set  aside  a  rule  which  had  been  made  absolute  for  a  tdn/adai  tgalD^ 
former  members  of  a  banking  co-partnership,  under  the  7  G.  4,  c.  46,  s.  13,  on  the  groaod 
that  the  party  by  whom  the  rule  had  been  obtained  had  omitted  to  disclose  the  fact  of  his 
holding  a  collateral  security  upon  property  belonging  to  the  bank,  which,  it  was  beheTed, 
might,  by  management  and  care,  be  made  productive  to  an  amoimt  exceeding  the  jad^- 
ment  debt. 

The  plaintiff  having,  on  the  12th  of  April,  1847,  recoyered  jndgment 
against  Daniel  Mackenzie,  one  of  the  registered  public  officers  for  the 
time  being  of  and  for  certain  persons  united  in  co-partnership  bj  and 
under  the  name,  style,  or  designation  of  The  Newcastle-upon-Tyne  Joint- 
stock  Banking  Company,  for  the  purpose  of  carrying  on,  and  carrying  on, 
the  trade  or  business  of  bankers  in  England,  under  the  provisions  of  the 
statute  7  6.  4,  c.  46,  in  an  action  upon  a  promissory  note  for  14,000/., 
bearing  date  the  26th  of  February,  1845 ;  and  not  having  obtained  satis- 
faction thereof,  either  from  the  public  officer,  or  from  the  members  of  the 
co-partnership  for  the  time  being, — 

Martin^  on  a  former  day  in  this  term,  obtained  a  rule  to  show  cause 
why  a  scire  facias  quare  executionem  mm  should  not  issue  upon  the 
judgment,  against  seven  persons  who  were  respectively  members  of  the 

**T(\(K'\  cop^'i^iici'ship  *^^  ^b®  ^^^^  of  the  making  of  the  contract.  The 
^  motion  was  founded  upon  affidavits  which  stated — that  the  co- 
partnership in  question  was  a  co-partnership  of  certain  persons  united 
together  for  the  purpose  of  carrying  on,  und  lately  carrying  on,  at  New- 
castle-upon-Tyne, the  trade  and  business  of  bankers  in  England,  accord- 
ing to  the  provisions  of  the  statute  7  G.  4,  c.  46 ;  that,  on  or  about  the 
26th  of  January,  1846,  the  said  co-partnership  suspended  their  paj- 
ments  and  ceased  to  carry  on  such  their  trade  or  business  of  bankers, 
and  were,  as  the  deponent  verily  believed,  in  a  state  of  utter  and  hopelea 
insolvency  ;  that,  on  the  11th  of  March  last,  the  deponent,  as  the  attorney 
for  the  plaintiff,  and  by  his  direction,  caused  a  writ  of  summons  to  be  issued 
against  the  defendant,  Daniel  Mackenzie, — ^who  appeared  from  the  re- 
turn made  on  the  14th  of  August,  1846,  to  the  commissioners  of  stampsy 
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hj  the  said  banking  company  or  co-partnership,  under  schedule  (B.)  of 
the  7  G.  4,  c.  46,  to  be,  and  then  was,  one  of  the  registered  public  offi- 
cers of  the  company,  in  such  capacity  of  public  officer  as  aforesaid, — to 
enforce  payment  of  the  principal  sum  of  14,0002.,  and  interest  due  from 
the  company  to  the  plaintiff  upon  a  promissory  note  of  the  company, 
dated  the  26th  of  January,  1845 ;  that,  on  the  12th  of  April  last,  the 
plaintiff  duly  recovered  final  judgment  against  Mackenzie  as  such  regis- 
tered public  officer  as  aforesaid,  for  .29,363/.  Is,  M,  for  debt,  and  7/.  4^. 
6d.  for  his  damages  and  costs ;  that,  on  the  13th  of  April,  aforesaid,  the 
deponent  caused  to  be  issued  out  of  this  court  a  certain  writ  of  testatum 
JL  fa.  on  the  said  judgment,  (duly  grounded  on  a  writ  of  fi.  fa,  directed 
to  the  sheriff  of  Middlesex,  being  the  county  wherein  the  venue  was 
laid,)  and  which  said  writ  of  testatum  fi,  fa,  was  tested  on  the  said  13th 
of  April,  and  directed  to  the  sheriff  of  Surrey,  in  which  county  Mackenzie 
resided,  in  order  to  obtain  payment  from  Mackenzie,  as  such  public  offi- 
cer *as  aforesaid,  of  such  debts  and  damages  as  aforesaid,  to  r^^jM 
which  writs  the  sheriffs  returned  nulla  bona ;  that  the  paper-  ^ 
writing  thereunto  annexed,  marked  A.,  was  a  certified  copy,  under  the 
hand  of  one  of  the  commissioners  of  stamps  and  taxes,  of  the  return 
or  account  filed  at  the  stamp-office,  London,  in  pursuance  of  the  statute, 
between  the  28th  of  February  and  the  25th  of  March  last,  of  the  names 
and  places  of  abode  of  all  the  persons  at  the  time  of  such  return  con- 
cerned or  engaged  as  partners  in  the  said  banking  company,  since  which 
time  no  other  persons,  as  the  deponent  believed,  had  entered  into  the 
same ;  that,  on  the  22d  of  April  last,  a  scire  facias^  directed  to  the 
sheriff  of  Middlesex,  was  duly  issued  against  John  Bell,  Gilbert  Forster 
Hunter,  Daniel  Mackenzie,  John  Marshall,  Philip  Marshall,  Walter 
Scott,  and  John  Willson,  being  seven  of  the  persons  entered  in  the  last- 
mentioned  return,  as  members,  for  the  time  being,  of  the  said  co-partner- 
ship, for  the  purpose  of  obtaining  execution,  against  the  same  several 
persons  respectively,  of  the  judgment  so  obtained  against  Mackenzie  as 
such  public  officer  as  aforesaid,  and  which  said  writ  of  scire  facias  was 
returnable  on  the  28th  of  April  then  next  following ;  that  the  scire  fa- 
etas  was  duly  lodged  at  the  office  of  the  sheriff  of  Middlesex,  and  left 
there  four  clear  days  before  the  return  day  thereof;  that,  on  the  12th 
of  May  last,  a  judge's  order  was  obtained  for  final  judgment  upon  the 
$cire  facias  against  six  of  the  above-named  individuals,  they,  or  any  or 
either  of  them,  not  having  appeared  to  the  said  writ ;  that  final  judg- 
ment was,  on  the  14th  of  May,  signed  against  those  six  persons  for 
wJBknt  of  appearance,  and  against  the  seventh  (who  had  appeared)  for 
want  of  a  plea;  that  on  the  1st  of  May  last,  a  scire  facias  was  duly 
)0sued  against  George  Tallentire  Gibson  and  Smith  Hobart,  two  other 
members,  for  the  time  being,  of  the  said  co-partnership,  which  writ  was 
duly  lodged  at  the  ^office  of  the  sheriff  of  Middlesex ;  that  r^i^i^Ao 
Gihfion  and  Hobart  having  respectively  appeared  to  the  scire    ^ 
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f€una$,  a  declaration  wae^  ou  the  19th  of  Maj,  duly  delivered  to  their 
attorneys  or  agents  respectively,  and,  on  the  28th,  judgment  for  want 
of  a  plea  was  duly  signed  against  them ;  that  writs  of  fieri  facias  and 
testatum  fieri  faeia%  were  duly  issued  against  the  said  several  persons, 
and  delivered  to  the  respective  sheriffs  of  the  proper  counties ;  that  to 
certain  of  these  writs,  the  respective  sheriffs  had  returned  ntdla  bona^ 
and  to  the  others  no  return  had  yet  been  made,(a)  but  that  the  deponent 
had  reason  to  believe,  and  did  believe,  that  no  part  of  the  said  debt  and 
costs  recovered  against  Mackenzie,  would  or  could  be  obtained  from  any 
or  either  of  the  said  several  defendants  against  whom  respectively  the 
last-mentioned  writs  of  ^/Eert  faciae  and  tesUUum  fieri  feteias  were  direct- 
ed ;  that  since  the  issuing  of  the  scire  facias  against  Bell,  Hunter,  D. 
Mackenzie,  John  Marshall,  Philip  Marshall,  Scott,  and  Wilkon,  two  of 
them,  viz.  John  and  Philip  Marshall,  had  sold  all  their  effects ;  that, 
since  the  issuing  of  the  scire  facias  against  Gibson  and  Hobart,  the  for- 
mer had  executed  a  bill  of  sale  of  all  his  effects,  to  secure  a  debt  dae  to 
The  East  of  England  Joint-stock  Banking  Company ;  that  the  sheriff 
had  levied  lOOZ.,  and  that  his  real  property  was  subject  to  mortgages 
exceeding  its  value ;  that  Hobart  had  also  assigned  all  his  effects  for  the 
benefit  of  certain  creditors ;  that  Hunter  and  Willson  were  possessed  of 
no  property  whereon  execution  could  be  levied ;  that  the  deponent  had 
received  instructions  from  the  plaintiff  to  take  proceedings  against  all 
the  members,  for  the  time  being,  of  the  said  co-partnership,  from  whom 
it  was  probable  that  any  part  of  the  said  debt  and  costs  could  be  ob- 
"^TOQI  ^^^^9  ^without  favour  or  partiality,  and  that,  to  the  best  of 
^  his  judgment  and  ability,  he  had  followed  such  instmctionB ; 
that  the  persons  named  in  the  return  annexed  to  the  affidavit,  as  the 
members  or  partners  in  the  said  banking  company,  were  fifty-four  in 
number ;  that  the  deponent  had  made  very  diligent  inquiries  with  a  view 
to  ascertain  the  actual  position  in  life  of  such  persons,  and  their  ability 
to  pay  the  debt  and  co^ts  in  this  cause ;  that  the  deponent  had  been  in- 
formed, and  believed,  that  eight  of  the  several  persons  included  in  the 
said  return  (naming  them)  were  respectively  deceased  at  the  time  of  such 
return  being  made,  and  that  they  were  all  persons  in  poor  circumstances, 
and  possessed  of  but  little  means  or  property ;  that  nine  others  were 
respectively  resident  out  of  the  jurisdiction  of  the  court ;  that  seven 
others  were  domestic  or  other  servants ;  that  one  other  was  matron  of  a 
lunatic  asylum ;  that  eight  others  had  lately  been  bankrupt,  or  had  aa- 
signed  away  their  effects ;  that  two  others  had  ceased  to  be  members  of 
the  co-partnership  since  the  said  return ;  that  one  other  was  a  small 
cooper ;  that  one  other  was  a  pitman  or  labourer  at  a  foundry ;  that 
one  other  was  a  clerk  or  porter  to  a  merchant ;  that  one  other  was  a 
pauper ;  that  three  others  were  excisemen ;  that  one  other  was  a  mar- 
ried woman,  whose  husband  was  a  small  tradesman,  that  one  other 

(a)  Bj  affidavits  filed  subfequently,  thare  also  appeared  to  have  been  retnnied  mdk 
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olerk  at  a  bank ;  that  one  other  was  an  engineer,  and  believed  to  be 
insolvent ;  that  one  other  was  not  worth  10/. ;  and  that  one  other  was  a 
clerk  with  a  salary  of  20«.  per  week.(a)    The  affidavit  then  went  on  to 
state,  that,  on  the  30th  of  April,  1846,  John  Brooke  recovered  a  jndg* 
ment  in  the  Court  of  Exchequer  against  John  Bell,  as  and  being  one  of 
the  then  public  officers  of  The  Newcastle-upon-Tyne  Joint-stock  Banking 
Company,  for  27,676i.  ISs.  *10d.  debt,  and  87/.  11«.  2d.  costs;     ^^^ 
that,  on  the  3d  of  March  last,  a  judgment  was  obtained  in  the     *- 
Court  of  Queen's  Bench,  by  Henry  Harvey,  the  public  officer  of  The 
London  and  Westminster  Banking  Company  against  the  said  Walter 
Scott,  as  one  of  the  public  officers  of  The  Newcastle-upon-Tyne  Joint- 
stock  Banking  Company,  for  136,701^.  Os.  8d,  debt,  and  23Z.  11«.  costs ; 
that  another  judgmen**  had  been  recently  obtained  against  the  said  Wal- 
ter Scott,  as  such  public  officer  as  aforesaid,  for  13,490Z.  damages,  and 
costs,  by  Stanley  Dodgson,  the  public  officer  of  the  bank  of  Whitehaven, 
in  the  Court  of  Exchequer ;  that  several  other  actions  are  pending 
against  the  said  Newcastle-upon-Tyne  Joint-stock  Banking  Company,  to 
recover  large  debts  or  sums  of  money ;  that  the  said  Stanley  Dodgson, 
as  such  public  officer  as  aforesaid,  had  recovered  final  judgment  on  $cire 
facias  upon  the  aforesaid  judgment  so  obtained  by  him  against  the  said 
Walter  Scott,  against  six  of  the  members,  for  the  time  being,  of  the  said 
Newcastle-upon-Tyne  Joint-stock   Banking  Company,  and  had  issued 
executions  against  them,  without  being  able  (o  obtain  sufficient  to  pay 
the  costs  of  the  proceedings ;  that  attempts  had  been  made  by  other 
creditors  of  the  said  banking  company,  who  had  obtained  judgment 
against  the  shareholders  thereof  for  the  time  being,  to  levy  their  execu- 
tions upon  their  property,  but  that  none  had  been  found  to  answer  the 
same :  that  the  debt  and  costs  in  this  cause  were  still  wholly  due  and 
unpaid,  and  that  there  was  no  defence  against  the  payment  thereof; 
that  all  the  present  members  of  the  said  co-partnership  together  were 
unable  to  pay  the  debt  and  costs  in  this  cause,  and  that  the  creditors  of 
the  said  co-partnership  would  all  lose  their  respective  debts,  unless  they 
were  allowed  to  proceed,  under  the  statute,  against  the  retired  members 
or  shareholders ;  that,  in  the  annual  return  made  to  the  commissioners 
of  stamps  '''by  the  said  banking  company,  under  schedule  (A.),     r^c^ii. 
between  the  28th  of  February  and  the  25th  of  March,  1844,     ^ 
of  the  names  and  places  of  abode  of  all  the  partners  then  concerned  or 
engaged  in  the  said  banking  company,  the  following  persons  appeared, 
who  were  then,  as  the  deponent  believed,  severally  members  of  the  said 
banking  company,  or  co-partnership,  that  is  to  say,  John  Brooke,  Ben- 
jamin Beverley,  Eliza  Ann  Beverley,  (since  married  to  William  Pawson,) 
Matthew  Bateson  Beverley,  John  Ridley,  the  younger,  and  Joseph 
Stocks;  that,  in  the  annual  return  made  to  the  said  commissioners  of 
stamps  by  the  said  banking  company,  between  the  28th  of  Februarj 

(a)  Making  in  all  fbrtjr-seven  persons. 
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and  the  25th  of  March,  1845,  the  name  of  the  said  Joseph  Stocla  was 
omitted ;  that,  in  the  return  made  between  the  28th  of  February  and 
tiie  25th  of  March,  1846,  the  names  of  John  Brooke,  Matthew  Bateson 
Beverley,  and  Eliza  Ann  Beverley,  were  omitted ;  that,  in  the  return 
made  between  the  28th  of  February  and  the  25th  of  March,  1847,  the 
names  of  Benjamin  Beverley  and  John  Ridley  the  younger  were  omit- 
ted ;  and  that,  by  such  several  omissions,  the  said  several  persons  whose 
names  were  so  respectively  omitted,  ceased,  as  the  deponent  believed,  to 
be  members  of  the  said  banking  company. 

Martin^  on  moving  for  the  rule,  prayed  that  it  might  be  drawn  np 
to  show  cause  at  an  earlier  period  than  the  ordinary  practice  of  the 
•court  would  warrant ;  assigning  as  a  reason,  that  otherwise  the  three 
years  limited  by  the  13th  section  of  the  statute  for  proceeding  against 
persons  who  were  shareholders  at  the  time  of  the  contract,  might  expire 
before  the  judgment  could  be  made  available  against  them. 

Wilde,  G.  J.  I  do  not  think  we  have  any  power  to  shorten  the  time 
^--rt-i  ordinarily  allowed  for  showing  cause  *again8t  a  rule,  for  the 
-*  mere  purpose  of  depriving  the  parties  of  a  defence  which  the 
statute  has  given  them. 

Martin,  The  courts  have  on  various  occasions  amended  writs  of  sum- 
mons, in  order  to  save  the  statute  of  limitations. 

Mauls,  J.  In  the  case  of  the  statute  of  limitations,  the  party  pre- 
viously liable  avails  himself  of  a  statutory  discharge.  Here,  it  is  sought 
to  impose  upon  the  parties  a  liability  which  the  statute  says  they  shall 
not  be  subjected  to  after  the  lapse  of  a  given  period.  The  rule  most 
be  drawn  up  in  the  usual  way. 

June  11.    W.ff.  Watson  and  Sir  John  Bayley^  on  behalf  of  Benjamin 

Beverley,  Channell^  Serjt.,  and  Cowling ^  on  behalf  of  Joseph  Stocks,  and 

Bramwelly  on  behalf  of  John  Ridley,  now  showed  cause,  (a)    The  parties 

♦71  ^1     against  whom  the  aeire  facias  is  prayed,  are,  by  the  13th  section 

-*     of  the  7  Or.  4,  c.  46,  (b)  only  made  liable  for  the  '^'engagements 

(a)  Tlie  rule  as  to  John  Brooke  was  enlarged,  on  the  ground  tliat  he  had  not  bees  serreti 
in  time  to  enable  him  to  answer  it. 

(6)  Which  enacts  « that  execution  upon  any  judgment  in  any  action  obtained  again^  $nr 
public  officer,  for  the  time  being,  of  any  such  cori)oration  or  co-partnership,  carryii^  oo  tb«« 
business  of  banking  under  tlie  provisions  of  this  act,  whether  as  plaintitf  or  defendant,  roar 
be  issued  against  any  member  or  memben,  for  the  time  beings  of  cmy  tuch  corporation^  or  ofori- 
fMnMp;  and  tliat,  in  case  any  such  execution  against  any  member  or  members,  for  the  time 
being,  of  any  such  corporation  or  co-partnership  shall  be  ineffectual  for  obtaining  payment  aui 
satisfaction  of  the  amount  of  such  judgment,  it  shall  be  lawful  for  the  party  or  parties  no 
haying  obtainerl  judgment  against  such  public  officer  for  the  time  being,  to  issue  execution 
againet  any  person  orpenone  who  was  or  were  a  member  of  such  corporation  mr  copartnersk^  (A  tin 
time  when  tfte  contract  or  contracts^  or  engagement  or  engagements^  in  [on]  wkich  suchjudpnejit  ma; 
have  been  otttained,  was  or  were  entered  into,  or  became  a  member  ai  any  time  before  suck  eontratt$  v 
engagements  were  exeaded,  or  wcu  a  member  at  the  time  of  the  judgment  obtained:  ProvideH  almjs, 
that  no  such  execution  as  last-mentioned,  shall  be  issued  without  leave  first  graatec,  oa  mo* 
tien  in  open  court,  by  the  court  in  which  such  judgment  shall  have  been  obtained ;  and  which 
inotion  shall  be  made  on  notice  to  the  person  or  persons  sought  to  be  charged,  oor  after  the 
expiration  of  tliree  years  next  after  any  such  person  or  persons  shall  have  ceased  \o\ie\ 
member  or  members  of  sucb  oorporatioaor  co-partnership." 


(     .      • 
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t)f  the  co-partnership,  upon  its  being  shown  to  the  satisfaction  of  the 
court,  that  execution  has  ineffectually  issued  against  all  the  members 
for  the  time  being, — who  are  primarily  liable,— or  that  substantial  and 
bond  fide  endeavours  have  been  made,  to  obtain  an  available  execution 
against  them.  In  Eardley  v.  Law,  12  Ad.  k  E.  802,  where  the  plaintiff 
had  only  sued  a  registered  officer  of  the  banking  company,  who  had  suf- 
fered judgment  by  default,  and  execution  had  thereupon  issued,  to  which 
nulla  bona  was  returned,  and  it  appeared  that  the  banking  company  had 
stopped  payment,  that  several  executions  had  issued  against  the  regis- 
tered officers,  and  that  thirty  of  the  members  had  become  bankrupt ; 
and  the  plaintiff  deposed  that  there  were  not,  to  his  knowledge,  goods 
of  any  of  the  then  present  members,  on  which  a  levy  could  be  made, 
and  that  he  had  used  every  means  in  his  power  to  gain  information  as 
to  their  present  solvency,  and  believed  that  execution  against  them 
would  be  ineffectual ;  but  it  was  sworn  on  the  other  side  (on  information 
and  belief)  that  there  were  then  one  hundred  and  thirty-one  members 
of  the  co-partnership,  and  that  several  of  them  (among  whom  were  six- 
teen mentioned  by  name)  were  fully  solvent,  and  that  the  company  had 
assets ; — it  was  held  that  sufficient  ground  was  not  shown  for  a  Bcire 
facias  against  former  members.  Littlbdale,  J.,  there  says :  « The 
statute  7  O.  4,  c.  46,  s.  13,  isays,  that  on  judgment  being  obtained 
against  the  registered  officer  of  a  company  within  the  act,  execution 
shall  issue  against  any  member  or  members  for  the  time  being. 
*It  IS  not  considered  right,  in  the  first  instance,  that  persons  r^tr-ij^ 
formerly  partners,  but  who  have  left  the  company,  should  con-  "■ 
tinue  always  liable.  But  they  are  not  wholly  discharged :  for,  if  the 
debt  cannot  be  levied  on  those  who  remain  members,  the  former  mem- 
bers may  be  subjected  to  execution  by  leave  of  the  court,  on  motion ; 
which  motion  it  is  now  settled,(a)  in  the  case  of  persons  not  parties  to 
the  record,  must  be  for  a  scire  facias.  To  ground  such  an  application 
against  those  parties,  it  must  be  shown  that  proper  proceedings  have 
been  taken  against  some  who  are  actually  members.  Here,  no  step  has 
been  taken  but  against  the  registered  officer,  who  was  insolvent ;  and 
as  to  him  it  is  not  shown  that  any  previous  inquiry  was  made :  the 
sheriff's  return  of  nulla  bona  is  considered  sufficient.  I  do  not  say  that 
it  is  necessary  to  proceed  to  execution  against  all  the  continuing  mem- 
bers ;  but  enough  has  not  been  done  here."  And  Coleridge,  J.,  says : 
<<  The  statute  distinguishes  between  the  class  of  persons  primarily,  and 
the  class  secondarily,  liable.  The  last  are  to  be  called  upon  only  after 
certain  proceedings  have  been  taken  against  the  first.  Mr.  Wightman 
was  compelled  to  admit,  that,  according  to  his  view,  the  proceedings 
against  the  first  were  to  be  taken  almost  proformd.  But  that  stultifies 
the  act.    It  is  clear,  that,  for  proceeding  against  the  second  class  of 

(a)  VideBoMtn^uef  y. IZafu/ord,  3  P. & D.  298 ;  Crot»  v.Zati7,6  M.&  W.QIT;  Whittmihmry^, 
X4ne,6  N.  C.  345,  8  Scott,  661 ;  Bkkdti  Y.Bowhay,3  Man.  6r.  k  Scott,  8»9. 
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persons,  leave  must  be  obtained  from  the  court ;  but,  if,  to  warrant  the 
proceeding,  a  formal  act  only,  and  nothing  substantial,  irere  required, 
the  provision  as  to  leave  would  be  unnecessary.  Something  real  must 
have  been  done,  and  bond  fide^  before  a  plaintiff  can  ask  for  his  remedy 
against  the  persons  secondarily  liable."  [Maule,  J.  It  is  precisely  on 
^„^  --.  that  principle  that  the  affidavit  upon  which  this  rule  was  *moved, 
^  professes  to  be  framed.]  The  affidavit  is  extremely  loose  and 
unsatisfactory.  As  to  some  of  the  parties  who  were  members  for  the 
time  being,  it  is  sufficiently  shown  that  execution  against  them  has  been 
ineffectual  for  obtaining  satisfaction  of  the  judgment ;  but  it  is  not  shown 
that  execution  has  issued  against  all  who  were  not  utterly  destitute :  and, 
doubtless,  if  execution  had  issued  promptly  against  several  of  those  who 
are  stated  to  be  insolvent,  or  in  humble  circumstances,  Bomething  might 
have  been  obtained  from  each.  [Wilde,  C.  J.  How  can  we  say  that 
execution  has  been  « ineffectual,"  where  no  execution  at  all  has  issued  ? 
It  by  no  means  follows  that  an  execution  against  a  man  would  be  inef- 
fectual, because  he  is  insolvent.]  The  court  ought  to  be  clearly  sati^ 
fied  that  the  means  of  the  parties  primarily  liable  have  been  completely 
exhausted,  before  they  allow  execution  to  issue  against  those  whose 
liability  was  only  to  arise  upon  the  default  of  the  members  of  the  first 
class.  And  this  is  the  only  stage  of  the  proceedings  in  which  that  in- 
quiry can  be  entered  into.  [Maule,  J.  Might  you  not  plead  to  the 
9cire  facias  the  fact  that  the  plaintiff  had  proceeded  against  a  member 
of  the  first  class,  and  obtained  satisfaction  ?  and,  if  so,  might  you  not 
also  plead  that  the  plaintiff  had  neglected  to  take  due  means  for  ob- 
ti^ning  satisfaction  from  the  members  for  the  time  being?]  That 
clearly  would  not  be  a  good  plea.  [Maule,  J.  The  scire  facias  calls 
upon  the  party  to  answer.  Surely  he  may  answer.]  To  charge  these 
parties,  it  must  be  shown  that  they  were  members  of  the  co-partnership 
within  three  years  from  the  present  time,  either  by  the  returns  filed  pur- 

♦Tlfil     ^^*^*  *^  ®*  ^y  (^)  ^^  *^y  *  positive  oath  of  the  fact.     Neither  is 
^     done  here ;  and  therefore  the  case  is  free  from  the  difficulty  that 

(a)  llie  4th  section  enacts,  "  that,  before  any  such  corporation  or  co-partnership  exceedinjc 
the  number  of  six  persons,  in  England,  shall  begin  to  issue  any  bills  or  notes,  or  borrow,  owr, 
or  take  up  any  money  on  their  bills  or  notes,  an  account  or  return  shall  be  made  out,  acced- 
ing to  the  form  contained  in  the  schedule  marked  A.  to  the  act  annexed,  wherein  shall  be 
set  forth  the  true  names,  title,  or  firm  of  such  intended  or  existing  corporation  or  co-partner- 
ship, and  aUo  the  names  and  places  of  abode  of  all  the  members  of  euch  corporation,  or  of 
all  the  parties  concerned  or  engaged  in  such  co-parmership,  as  the  same  respectively  shaU 
appear  on  the  books  of  ^uch  corporation  or  co-partnership,  and  the  name  or  firm  of  every 
hank  or  banks  established  or  to  be  established  by  such  corporation  or  co-partnership,  and 
also  the  names  and  places  of  abode  of  two  or  more  persons,  being  members  of  such  ooqiora- 
tion  or  co-partnership,  and  being  resident  in  England,  who  shall  have  been  appointed  public 
officers  of  suoh  corporation  or  co-parmership,  together  with  the  title  of  office  or  other  descrip- 
tion of  every  such  public  officer  respectively,  in  the  name  of  any  one  of  whom  such  corpora- 
tion shall  sue  and  be  sued  as  hereinaAer  [s.  9]  provided,  and  also  the  name  of  eveiy  town 
and  place  where  any  of  the  bills  or  notes  of  such  corporation  or  co-partnership  shall  he  i»iird 
by  any  such  corporation,  or  by  their  agent  or  agents^  and  evejy  such  account  or  return  ahull 
be  delivered  to  the  commissioners  of  stamps,  at  the  stampoffice  in  London,  who  shall  cause 
the  same  to  be  filed  and  kept  in  the  said  stamp-office,  and  «o  entry  and  «egisuy  to  be  cfarfeof 
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•would  otherwise  have  arisen  from  Steward  v.  Dunn,  12  M.  &  r*7i7 
W.  655, 1  D.  &  L.  642.  It  is  shown  that  the  names  of  all  the  *- 
parties  against  whom  it  is  now  sought  to  proceed,  were  inserted  in  a 
return  filed  in  March,  1844.  But  that  was  not  a  return  made  pursuant 
to  the  statute :  it  purports  to  be  made  by  the  cashier j  and  not,  as  it 
should  have  been,  by  one  of  the  registered  public  officers  of  the  copart- 
nership.(a)  [Maule,  J.  Enough  is  shown  to  call  upon  the  parties  for 
an  answer.]  The  plaintiff's  own  affidavits  clearly  show  that  Joseph 
Stocks,  at  all  events,  had  ceased  to  be  a  member  of  the  copartnership 
more  than  three  years  ago.  Besides,  assuming  that  the  affidavits  are 
sufficient  to  show  that  no  available  execution  could  be  levied  against 
those  members  of  the  first  class  whose  history  is  given,  two  remain 
wholly  unaccounted  for :  and  it  may  be  that  they  are  perfectly  solvent, 
and  able  to  satisfy  the  plaintiff's  judgment. 

*June  12.  Martin  and  Sugh  Hill,  in  support  of  the  rule,  r^^-io 
The  objections  urged  on  the  other  side  are  substantially  two —  ^ 
first,  that  it  is  necessary  to  sue  out  execution  against  all  the  members 
for  the  time  being,  before  recourse  can  be  had  against  former  members 
— secondly,  that  the  affidavits  upon  which  the  rule  was  obtained,  do  not 
show  that  reasonable  diligence  has  been  used  to  obtain  satisfaction  of 
the  judgment  from  such  former  members. 

Before  the  passing  of  this  act,  the  sole  privilege  of  issuing  notes,  was, 

roa:ie  in  a  book  or  books  to  be  there  kept  lor  thnt  purpose  by  some  person  or  persons  to  be 
appointed  by  the  said  commissioners  in  that  behalf;  and  which  book  or  books  any  person  or 
persons  shall  from  time  to  time  liave  liberty  to  search  and  inspect,  on  payment  of  Is.  for  every 
search/^ 

And  the  6th  section  enacts,  **  that  a  copy  of  any  such  account  or  return,  so  tiled  or  kept  and 
registered  at  the  stamp-office  as  by  the  act  is  directed, — and  which  copy  shall  be  certified  to 
be  a  true  copy,  under  the  hnnd  or  hands  of  one  or  more  of  the  commissioners  of  stamps  for 
the  time  being,  upon  proof  made  that  such  certificate  has  been  signed  with  the  handwriting 
of  the  person  or  persons  making  the  same,  and  whom  it  shall  not  be  necessary  to  prove  to 
be  a  commissioner  or  commissioners, — shall,  in  all  proceedings,  civil  or  criminal,  and  in  all 
cases  whatsoever,  be  received  in  evidence  as  proof  of  the  appointment  and  authority  of  the 
public  officers  named  in  such  account  or  return,  and  also  of  the  fact  that  all  persons  named 
therein  as  members  of  such  corporation  or  co-partnership  were  members  thereof  at  the  date 
of  such  account  or  return." 

And  8.  8  enacts,  « that  the  secretary,  or  other  ofiicer,  of  every  such  corporation  or  co-part- 
nership shall,  and  he  is  hereby  required,  from  time  to  time,  as  oAen  as  occasion  shall  render 
it  necessary,  make  out  upon  oath,  in  manner  hcrein-before  directed,  and  cause  to  be  delivered 
to  the  commissioners  of  stamps  as  aforesaid,  a  further  account  or  return  according  to  the  form 
contained  in  the  schedule  marked  E  to  the  act  annexed,  of  the  name  or  names  of  any  person 
or  persons  who  shall  have  been  nominated  or  appointed  a  new  or  additional  public  officer 
or  public  officers  of  such  corporation  or  co-partnership,  and  also  of  the  name  or  nanus  of  any 
perwon  or  permmt  taho  thaU  hem  ceaaed  to  be  members  of  mcA  corporation  or  eoparlnershipy  &o.,  &c. ; 
and  such  further  accounts  or  returns  shall,  from  time  to  time,  be  filed  and  kept,  and  entere<l 
and  regi;§tered  at  the  stamp-office  in  London,  in  like  manner  as  is  hereinbefore  required  virith 
respect  to  the  original  or  annual  account  or  return  hereinbefore  directed  to  be  made." 

(a)  Section  5  enacts,  **  that  such  account  or  return  shall  be  made  out  by  the  sureiary^  or 
Uhitr  person  being  one  of  the  public  officers  appointed  as  aforesaid,  [s.  4,]  and  shall  be  verified 
by  the  oath  of  such  secretary  or  other  public  officer;  and  that  such  account  or  return  shall, 
between  the  28th  day  of  February  and  the  25th  day  of  March  in  every  year,  after  such  oor-r 
poration  or  co-partnership  shall  be  formed,  be,  in  like  manner,  delivered  by  such  secretary 
or  otlier  public  officer  as  aforesaid,  to  the  commissioners  of  stamps,  to  be  filed  and  kept  in 
tliO  manner,  and  for  the  purposes,  as  hereinbefore  mentioned." 
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by  law,  vested  in  the  Bank  of  England.  This  exclusive  privilege  thej 
agreed  to  forego  upon  the  terms  contained  in  the  statute.  The  first 
section  enacts  «<  that  every  member  of  any  such  corporation  or  copart- 
nership shall  be  liable  to  and  responsible  for  the  due  payment  of  all  bilk 
ftnd  notes  which  shall  be  issued,  and  for  all  sums  of  money  which  shall 
be  borrowed,  owed,  or  taken  up,  by  the  corporation  or  copartnership,  of 
which  such  person  shall  be  a  member,  such  person  being  a  member  at 
the  date  of  the  bills  or  notes,  or  becoming  or  being  a  member  before  or 
at  the  time  of  the  bills  or  notes  being  payable,  or  being  such  member  at 
the  time  of  the  borrowing,  owing,  or  taking  up,  of  any  sum  or  sums  of 
money  upon  any  bills  or  notes  by  the  corporation  or  copartnership,  or 
while  any  sum  of  money  on  any  bills  or  notes,  is  owing  or  unpaid,  or  at 
the  time  the  same  became  due  from  the  corporation  or  copartnership; 
any  agreement,  covenant,  or  contract  to  the  contrary  notwithstanding." 
The  parties  against  whom  this  application  is  made,  are  the  parties  de- 
clared liable  by  this  section :  and  there  is  nothing  in  any  subsequent 
clause  to  vary  that  liability.  To  entitle  a  plaintiff  who  has  obtained  a 
judgment  against  the  public  officer  of  the  copartnership,  to  a  BcirefaeioM 
against  members  at  the  time  of  the  contract,  or  of  the  judgment,  it  is 
i^tr-iQi  only  necessary  to  sue  out  ''^ execution  against  one  member  for 
•^  the  time  being,  and  to  satisfy  the  court  that  such  execution  was 
bond  fide  issued,  and  that  no  available  execution  could  be  obtained  against 
the  rest  of  that  class ;  the  intention  of  the  act  being  that  the  funds  of 
the  corporation  might,  by  that  means,  be  come  at,  before  resort  is  had 
to  the  funds  of  the  individual  members.  This  is  apparent  from  section  12, 
which  enacts,  <«  that  all  and  every  judgment  and  judgments,  decree  or 
decrees,  which  shall  at  any  time  after  the  passing  of  the  act,  be  had  or 
recovered  or  entered  up  as  aforesaid,  in  any  action,  suit,  or  proceedings, 
in  law  or. equity,  against  any  public  officer  of  any  such  copartnership, 
shall  have  the  like  effect  and  operation  upon  and  against  the  property 
of  such  copartnership,  and  upon  and  against  the  property  of  every  such 
member  thereof  as  aforesaid,  as  if  such  judgment  or  judgments  had  been 
recovered  or  obtained  against  such  copartnership,"  &c.  Here,  the  exist- 
ence of  partnership  effects  is  negatived.  To  hold,  that  execution  mnst 
issue  against  every  member  for  the  time  being,  before  resort  can  be  had 
to  former  members,  would  be  giving  an  effect  to  the  13th  section  that  is 
at  variance  with  the  ordinary  meaning  of  the  words  used  in  it,  and  con- 
trary to  the  rule  laid  down  by  Parkb,  B.,  in  Becke  v.  Smithy  2  M.  A 
W.  195.  All  that  was  decided  in  Eardley  v.  Law  is,  that  before  grant- 
ing a  scire  facias  against  former  members,  the  court  is  to  be  reasonablj 
satisfied  that  honest  and  band  fide  atteinpts  have  been  made  to  obtain 
satisfaction  of  the  judgment  from  those  who,  by  the  statute,  are  made 
primarily  liable, — viz.,  the  members  for  the  time  being, — and  that  the 
proceeding  is  not  illusory.     The  affidavits  in  answer  to  the  rule  in  that 
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6186  showed  that  there  were  several  memhers  against  whom  execution 
might  have  issued  with  effect.    Nothing  of  the  kind  appears  here. 

'^'Exception  is  taken  to  the  return  filed  at  the  stamp-office,  on  r^d^o/i 
the  ground  that  the  person  by  whom  it  was  made  was  not  the  ^ 
officer  indicated  by  the  statute.  But  he  was  a  person  who  had  means  of 
knowledge  on  the  subject :  and  it  is  to  be  observed  that  the  return  is 
only  one  medium  of  proof,  and  that  none  of  the  parties,  with  the  excep- 
tion of  Stocks,  has  ventured  to  swear  that  he  was  not  a  member  of  this 
copartnership  at  the  time  of  the  contract. 

With  respect  to  Stocks,  the  case  stands  thus : — He  is  entered  as  a 
member  in  the  return  filed  at  the  stamp*office  in  March,  1844.  Another 
return  appears  to  have  been  made  in  November,  1844,  in  which  his  name 
iras  not  inserted.  And  his  name  is  also  omitted  from  the  return  made 
between  the  28th  of  February  and  the  25th  of  March,  1845.  And  the 
note  in  respect  of  which  this  judgment  was  obtained  bears  date  the  22d 
of  March,  1845.  But  his  name  does  not  appear  in  any  return  of  per- 
sons who  have  ceased  to  be  members,  made  under  schedule  B. ;  nor  does 
he,  by  his  affidavit,  disclose  at  what  time  he  ceased  to  be  a  member.  At 
all  events,  no  prejudice  will  accrue  from  the  scire  facias  issuing  against 
him  also :  he  will  not  be  concluded  by  it. 

The  omission  to  account  for  two  of  the  fifty-four  members  for  the  time 
being,  was  evidently  a  mere  mistake,  which  is  sufficiently  cured  by  the 
general  allegation  in  the  affidavit,  that  all  practical  means  have  been 
bond  fide  used  to  obtain  satisfaction  from  the  parties  liable  in  the  first 
instance,  but  without  success. 

WiLDB,  G.  J.  The  majority  of  the  court  are  of  opinion  that  this  rule 
should  be  made  absolute  for  a  scire  facias.  For  my  own  part,  I  must 
confess  I  have  considerable  doubt :  but  I  entertain  too  much  respect  for 
my  learned  brothers  not  to  distrust  my  own  individual  judgment,  when 
opposed  by  their  united  and  deliberate  opinion.  And,  as  it  is  important 
for  many  reasons  that  *the  parties  should  not  be  delayed,  I  con-  r^i^oi 
cur  in  thinking  that  the  scire  facias  should  issue.  *- 

The  first  point  which  has  been  made  the  subject  of  contest  before  us, 
is,  whether  the  parties  against  whom  it  is  sought  to  issue  the  writ,  are 
sufficiently  shown  to  have  been  members  of  the  company  or  co-partner- 
ship in  question,  at  the  time  necessary  for  the  purpose  of  the  scire 
faciasy  namely,  at  the  time  when  the  contract  was  entered  into,  upon 
which  the  judgment  against  the  public  officer  was  obtained,  or  at  the 
time  of  the  judgment.  This  depends  upon  the  affidavit  of  the  plain- 
tiff's attorney,  who  swears  that  he  is  informed  and  believes  that  these 
several  persons  were  members  of  the  co-partnership  at  that  time :  and 
he  goes  on  to  state  the  nature  of  the  information  and  the  grounds  of 
his  belief.  Now,  it  was  the  duty  of  the  bank  to  make  returns  to  the 
commissioners  of  stamps,  in  London,  of  the  names  and  places  of  abode 
of  the  members  of  the  co-partnership,  as  they  appeared  on  the  books, 
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and  also  of  the  retired  members.  And,  accordingly,  a  return  is  found 
at  the  proper  office,  upon  the  oath  of  the  cashier  of  the  bank,  contain- 
ing the  names  of  the  several  parties  against  whom  this  application  is 
made,  who  appear  to  have  been  at  that  time  members  of  the  co-part- 
nership. And  it  is  upon  this  information,  so  given  by  a  person  baring 
such  means  of  knowledge,  that  the  attorney  grounds  the  belief  to  which 
be  deposes.  There  is  no  return  of  any  of  those  persons  having  ceased 
to  be  members.  But,  in  November,  1845,  there  is  a  return  filed, — ^noi 
at  a  period,  or  under  circumstances,  to  make  it  a  return  under  the 
statute, — which  does  purport  to  contain  the  names  of  the  whole  of  the 
then  members  of  the  co-partnership.  Whatever  the  effect  of  that  return 
may  be,  it  is  not  a  return  made  pursuant  to  the  act  of  parliament. 
The  question,  therefore,  is,  whether  a  sufficient  primd  facie  case  has 
*7991  ^^^^  made  out,  on  the  *part  of  the  plaintiff  to  justify  the  court 
-*  in  permitting  a  scire  facias  to  be  issued,  that  is,  to  put  the  mat- 
ter in  a  course  of  inquiry.  None  of  the  parties  against  whom  the  scire 
facias  is  prayed  have  ventured  to  swear  that  they  were  not  members  of 
the  co-partnership  at  the  time  of  the  contract  in  respect  of  which  the 
judgment  was  obtained.  Considering,  therefore,  that  the  object  of  the 
writ  is  merely  to  enable  the  plaintiff  to  litigate  his  rights,  and  that  the 
parties  sought  to  be  affected  by  it  are  not  thereby  concluded,  the  court 
is  of  opinion  that  enough  has  been  shown  to  entitle  the  plaintiff  to  the 
rule,  so  far  as  this  first  point  is  concerned. 

The  next  question  is,  whether  the  plaintiff  has  duly  observed  all  the 
requisites  of  the  statute,  and  brought  before  the  court  the  necessary 
materials  to  satisfy  it  that  reasonable  diligence  has  been  used  by  him  to 
work  out  satisfaction  of  the  judgment  against  the  members  of  the  co- 
partnership, for  the  time  being.  It  appears  that  he  has  issued  several 
writs  of  fieri  facias^  which  have  been  returned  nuUa  bona:  and  this  is 
fortified  by  the  affidavit  of  the  attorney,  who  swears  that  «  he  received 
instructions  from  the  plaintiff  to  take  proceedings  against  all  the  mem- 
bers for  the  time  being  of  the  said  co-partnership,  from  whom  it  was 
probable  that  any  part  of  the  said  debt  and  costs  could  be  obtained, 
without  favour  or  partiality ;  and  that,  to  the  best  of  his  judgment  and 
ability,  he  had  followed  such  instructions."  The  first  question  is, 
whether  it  is  necessary,  in  order  to  give  the  plaintiff  a  loctu  standiy  to 
issue  writs  of  fieri  facias  against  all  the  members  for  the  time  being, — 
and  I  do  not  apprehend  that  there  can  be  much  difference  between  issu- 
ing execution  against  one  only,  and  issuing  it  against  any  number  of 
the  members  short  of  the  whole, — or  whether  it  is  enough  to  do  as  the 
plaintiff  has  here  done.  I  own  I  have  considerable  doubt  whether  the 
^woQ-i  plaintiff  is  shown  to  have  done  enough.  The  *rest  of  the  court, 
-*  however,  think  that  sufficient  has  been  done  to  bring  the  parties 
before  the  court.  It  would  not  be  useful,  at  this  late  period  of  the 
term,  to  enter  at  any  length  into  the  discussion  of  matters  which  cannot 
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e  finally  decided  to-day,  especially  as  the  parties  will  not  be  precluded, 
by  our  making  this  rule  absolute,  from  litigating  their  rights,  whatever 
they  may  be.  It  is  enough,  therefore,  to  say,  that,  in  the  opinion  of 
the  majority  of  the  court,  the  plaintiff  has  done  enough,  in  this  respect, 
to  entitle  himself  to  the  rule  he  asks. 

The  next  question  is— do  the  facts  that  are  presented  to  the  court 
upon  the  affidavits,  warrant  the  belief  that  the  plaintiff  has  done  all  he 
could  reasonably  be  expected  to  do  to  work  out  satisfaction  of  his  judg- 
ment against  the  parties  made  primarily  liable  by  the  statute  ?  The 
names  of  all  the  several  parties  are  given,  with  the  exception  of  two. 
As  to  some,  it  is  shown  that  writs  of  fieri  facia%  have  been  issued,  with- 
out producing  any  fruits.  As  to  others,  their  situation  in  life  is  deposed 
to,  with  the  grounds  upon  which  the  deponent  rests  his  belief  that  any 
proceeding  against  them  must  prove  futile.  No  affidavit  is  offered  in 
answer ;  nor  is  it  suggested,  in  answer  to  this  rule, — and  the  fact  is 
much,  and  very  properly,  relied  on  by  the  counsel  who  supported  the 
rule, — that  there  is  any  one  individual  of  the  first  class  from  whom 
there  was  any  reasonable  ground  for  expecting  to  obtain  satisfaction. 
That  being  so,  the  court  think  the  plaintiff  is  entitled  to  issue  his  writ 
of  Bcire  fadaB. 

This  is  a  very  important  part  of  the  case,  inasmuch  as  the  opinion  of 
the  court  is,  in  all  probability,  conclusive  on  the  parties,  as  to  whether 
or  not  due  means  have  been  taken  to  obtain  satisfaction  of  the  judg- 
ment from  the  members  for  the  time  being.  Bearing  that  in  mind,  the 
court,  after  a  careful  consideration  of  all  the  facts,  has  come  to  the 
conclusion  I  have  already  stated. 

^Another  question  is,  whether  Mr.  Stocks  stands  in  a  differ-  rinnnA 
ent  position  from  the  other  persons  against  whom  the  motion  is  *- 
directed.  They  are  all  of  opinion  that  he  does  not.  As  to  him,  it  ap- 
pears that  his  name  was  inserted  in  the  return  of  the  existing  members 
of  the  co-partnership,  made  to  the  stamp-office,  pursuant  to  the  act,  in 
1844 ;  but  that  it  was  omitted  from  the  return  made  in  the  following 
year.  Whether  the  effect  of  that  omission  is,  to  discharge  him  from  a 
liability  that  otherwise  would  attach  to  him,  is  a  matter  that  is  very  fit 
to  be  considered.  The  affidavit,  however,  upon  which  the  rule  is  moved, 
we  think  sufficiently  covers  Mr.  Stocks ;  and  therefore  the  rule  will 
comprise  him  as  well  as  the  other  six. 

With  respect  to  the  two  persons,  members  for  the  time  being,  as  to  whom 
no  account  is  given, — ^whether  this  has  arisen  from  mistake,  or  other- 
wise, we  have  no  means  of  ascertaining.  Notwithstanding  these  two 
persons  are  unaccounted  for,  my  learned  brothers  think,  that,  as  the 
plaintiff's  attorney  swears  generally  that  he  has  used  all  practicable 
means,  to  the  best  of  his  judgment,  honestly  to  obtain  satisfaction 
against  all  the  parties  liable  in  the  first  instance,  the  omission  of  these 
two  ought  not  to  preclude  the  plaintiff,  or  prevent  the  general  inference 
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arising  from  the  other  parts  of  the  affidavit,  that  all  dae  means  hare 
bond  fide  been  taken  to  obtain  satisfaction. 

Upon  the  whole,  therefore,  the  court  is  of  opinion  that  the  rule  BhouM 
be  made  absolute  against  all  the  parties  except  Brooke,  as  to  whom  the 
rule  stands  enlarged.  Bole  absolute. 


i^jnrri  *Nov,  4.  C/ianneUj  Serjt.,  on  behalf  of  Joseph  Stocks,  in 
-^  Michaelmas  term,  1847,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  the  rule  of  the  12th  of  June,  and  all  proceedings 
had  thereon,  should  not  be  set  aside,  with  costs,  on  the  ground  of  the 
improper  suppression  by  the  plaintiff  of  material  facts  which  ought  U 
have  been  disclosed. 

The  motion  was  founded  upon  affidavits  which  stated,  that,  since  the 
above  rule  was  made  absolute,  the  solicitor  for  Stocks  had  ascertained 
and  believed,  that,  by  an  indenture  bearing  date  the  26th  of  July,  1842, 
and  made  between  one  T.  G.  Gibson,  of  the  one  part,  and  W.  Nesham 
and  B.  Todd,  therein  described  as  trustees  of  The  Newcastle-upon-Tyne 
Joint*stock  Banking  Company,  of  the  other  part, — ^reciting  a  bill  of  sale 
from  the  sheriff  of  Durham  to  the  said  T.  G.  Gibson  of  a  leasehold  col- 
liery called  Hun  wick  Golliery,  situate  in  the  said  county  of  Durham, 
consisting  of  712  acres,  and  Newfield  Golliery,  also  situate  in  the  said 
county,  consisting  of  67  acres,  together  with  certain  engines,  engm^ 
house,  &c.,  and  that  improvements  had  been  made  and  moneys  expended, 
&c. ;  and  also  reciting  that  the  said  T.  G.  Gibson  had  opened  an  account 
with  the  said  banking  company,  in  respect  whereof  they  required  to  have 
security, — it  was  witnessed  that  the  said  T.  G.  Gibson  did  thereby  assign 
and  transfer  to  Nesham  and  Todd,  as  such  trustees,  and  their  repre- 
sentatives, all  the  estate  and  property  comprised  in  the  said  bill  of  sale, 
ani  thereinbefore  mentioned,  with  their  appurtenances,  as  security  to 
the  said  banking  company,  in  respect  of  the  said  account,  to  the  amount 
of  20,000/.  and  interest;  that  the  said  indenture  contained  a  proviso  for 
redemption,  on  payment  of  20,000/.  and  interest;  that  the  deponent  had 
also  ascertained  and  believed,  that,  by  an  indenture  bearing  date  the 
*79f?1  ^^^^  ®^  February,  1845,  and  made  between  Nesham  and  *Todd, 
^  as  trustees  of  the  said  banking  company,  of  the  first  part,  tbe 
said  Todd  and  Nesham,  T.  G.  Gibson,  and  Smith  Hobart,  therein  de- 
scribed as  directors  of  the  said  banking  company,  of  the  second  part, 
T.  G.  Gibson  of  the  third  part,  and  the  plaintiff  Field  of  the  fourth  part, 
— ^reciting  the  first-mentioned  indenture,  and  that  the  sum  of  20,000/., 
with  arrears  of  interest,  remained  due  thereon,  which  the  said  T.  C.  Gib- 
son had  been  called  upon  to  pay,  but  that  it  was  not  convenient  to  him 
to  pay  the  same ;  and  also  reciting  that  the  parties  thereto  of  the  second 
part  had,  with  the  privity  of  the  said  T.  G.  Gibson,  applied  to  Field  to 
advance  them  14,000/.,  and  that  he  had  agreed  to  do  so,  upon  hafing 
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the  repayment  thereof,  with  interest  at  5  per  cent^  secured  by  the  pro- 
missory note  of  the  said  banking  company,  and  collaterally  secured  by 
an  assignment  of  their  mortgage  security  from  the  said  T.  C.  Gibson 
for  20,000/.,  and  also  by  a  mortgage  from  the  said  T.  G.  Gibson,  with 
power  of  sale,  of  a  freehold  messuage,  farm,  and  lands  called  Newfield, 
in  the  county  of  Durham,  containing  150  acres  of  land,  with  coal  and 
other  minerals  in  and  under  the  same,  for  the  purchase  whereof  the  said 
T.  C.  Gibson  had  contracted,  and  had  paid  part  of  the  purchase-money ; 
and  also  reciting  that  Field  had  paid  the  sum  of  14,0002.  to  the  said 
banking  company,  and  that  the  said  banking  company  had,  by  a  promis* 
scry  note  made  at  Newcastle-upon-Tyne,  and  bearing  even  date  with 
those  presents,  promised  to  pay  to  Field,  or  his  order,  14,000/.,  at  the 
expiration  of  six  calendar  months,  with  interest  at  5  per  cent,^  for  value 
received,  and  that  the  said  promissory  note  had  been  delivered  by  the 
directors  of  the  said  banking  company  to  Field, — it  was  witnessed,  that, 
in  consideration  of  the  said  14,000/.,  Nesham  and  Todd  did,  with  the 
consent  of  T.  C.  Gibson,  and  by  the  direction  of  the  said  directors  of 
the  said  banking  company,  bargain,  sell,  ^assign,  and  transfer  ri^rroff 
the  said  principal  sum  of  20,000/.  and  arrears  of  interest  due  ^ 
upon  the  said  mortgage  security,  and  also  the  hereditaments  and  pre* 
mises  therein  mentioned  and  particularly  set  forth,  subject,  nevertheless, 
to  redemption  by  the  said  banking  company,  on  payment  by  them,  or 
by  the  said  T.  G.  Gibson  of  the  said  sum  of  14,000/.  and  interest ;  that 
the  said  indenture  contained  a  covenant  by  Field  not  to  call  in  or  require 
payment  of  the  said  sum  of  14,000/.  until  the  expiration  of  five  years 
from  the  date  thereof,  provided  the  interest  thereon  should  be  regularly 
paid  every  half  year,  or  within  a  month  after ;  that  the  deponent  had 
been  informed,  and  believed,  that,  on  or  about  the  16th  of  April  now 
last  past.  Field,  under  the  power  contained  in  that  indenture,  served  the 
said  banking  company,  or  the  public  officers  or  agents  thereof,  with  a 
notice  of  sale  of  the  mortgaged  property ;  that,  at  the  time  the  rule  of 
the  12th  of  June  was  made,  the  deponent  and  Joseph  Stocks  were  per- 
fectly and  entirely  ignorant  of  the  existence  of  the  said  mortgage  secu- 
rity to  Field  for  his  debt  against  the  said  banking  company,  or  of  his 
being  the  holder  of  any  kind  of  security  in  respect  thereof,  save  as  ap- 
peared by  the  affidavit  upon  which  the  said  rule  was  applied  for ;  that, 
had  they  been  aware  thereof,  the  facts  and  circumstances  connected 
therei^th,  would  have  been  brought  forward  in  answer  to  the  application 
for  the  said  rule ;  that  the  deponent  had-  been  informed,  and  believed, 
that  one  John  Brooke  holds  a  second  mortgage  upon  the  said  herediti^ 
ments  and  premises  mentioned  and  assigned  in  the  indenture  of  the  28th 
of  February,  1845,  for  30,000/. ;  and  that  the  deponent  had  also  been 
informed,  and  believed,  that  the  said  assigned  hereditaments  and  pre- 
mises were  of  considerable  value,  and  that,  by  management  and  care^ 
the  same  might  be  made  productive  and  valuable  to  an  amount  greatly 
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*79«1  ®^c^®^^°g  ^^^  ^^^  ^^  20,000/.  *for  which  the  same  were,  as  afore- 
^  said,  mortgaged  to  the  Newcastle-upon-Tjne  Joint-stock  Bank- 
ing Company.  Stocks  also  made  an  affidavit  that  he  was  not  aware  of 
the  mortgage  security  when  cause  was  shown  against  the  former  rale, 
and  that,  had  he  been  aware  of  its  existence,  he  would  ha?e  called  the 
attention  of  the  court  to  it. 

Nov.  13.  Martin  and  Hugh  Hill  showed  cause,  upon  affidavits  stat- 
ing, amongst  other  things,  that,  in  the  mortgage  security  of  the  28th  of 
February,  1845,  was  contained  the  following  proviso : — "Provided  always 
and  it  is  hereby  expressly  understood  and  agreed  between  and  by  the 
parties  hereto,  that  it  shall  not  be  in  any  manner  incumbent  upon  the 
said  J.  Field,  his  executors,  &c.,  to  adopt  or  resort  to  any  proceedings 
at  law  or  in  equity,  or  otherwise,  for  recovering  or  compelling  payment 
of  the  said  mortgage  debt  of  20,000Z.  hereinbefore  assigned,  or  the  inte- 
rest due  or  to  become  due  thereon,  or  for  putting  in  force  any  of  the 
securities  for  the  same,  other  than  such  proceedings  only  (if  any)  as  he 
or  they  shall  in  his  or  their  free  and  unfettered  discretion  think  fit ;" 
that,  in  the  present  embarrassed  state  of  commerce  in  general,  and  par- 
ticularly of  the  mining  districts,  it  would  not  be  possible  to  find  a  par- 
chaser  for  the  said  colliery,  and  that  any  prospective  value  to  be  derived 
therefrom  would  be  destroyed  by  an  unsuccessful  attempt  to  sell  the 
same ;  and  that,  at  the  time  of  making  the  application  for  the  scire  faeki^ 
the  deponent  (the  plaintiff's  attorney)  fully  believed  that  Joseph  Stocks 
was  aware  of  the  existence  of  the  mortgage. 

The  facts  of  the  case  are  shortly  these : — The  plaintiff  lent  14,000/. 
to  the  bank  in  February,  1845,  when  Stocks  was  a  member  of  it.  Hav- 
ing obtained  judgment  for  that  debt  against  one  of  the  registered  pablic 
officers  of  the  copartnership,  the  plaintiff  sued  out  executions  against 
*79Q1  ^^^^^^^  ^f  *^®  members  for  the  time  being,  and  *reason8  satis- 
-*  factory  to  the  court  were  given  why  it  would  have  been  fruitless 
to  issue  executions  against  the  others :  and,  upon  that  state  of  facts,  the 
court,  in  the  exercise  of  its  discretion,  allowed  a  writ  of  scire  facias  io 
go  against  certain  of  the  former  members.  It  is  now  suggested  that  the 
circumstance  of  the  plaintiff's  having,  at  the  time  of  the  loan,  obtaineii, 
by  way  of  collateral  security,  an  assignment  of  a  mortgage  of  a  colliery, 
would,  if  disclosed  to  the  court  upon  the  motion  for  the  scire  faciaty 
have  induced  them  to  decline  to  allow  the  writ  to  issue.  There  is  no 
suggestion  that  the  suppression  of  that  fact  was  fraudulent ;  and  the  affi- 
davits in  answer  show  that  it  was  quite  unintentional,  and  that  the  men- 
tion of  such  fact  would  not  have  influenced  the  decision  of  the  court.  It 
appears  also  that  Brooke,  one  of  the  parties  to  the  former  rule,  was  per- 
fectly aware  of  the  mortgage.  The  question  is,  whether,  upon  the  pro- 
per construction  of  the  12th  and  13th  sections  of  the  7  G.  4,  c.  46,  a 
person  who  takes  from  a  joint-stock  banking  company,  a  collateral  secu- 
rity of  this  sort, — he  expressly  stipulating  that  he  shall  be  at  liberty  to 
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avail  himself  of  it,  or  not,  as  he  may  think  fit, — is  compellable  to  realize 
that  security,  before  he  can  proceed,  by  scire  facias,  against  one  who 
vas  a  member  at  the  time  of  the  contract :  and  that,  where  the  security 
can  only  be  made  available  in  a  court  of  equity,  and  the  time  necessary 
for  prosecuting  that  remedy  would,  in  all  probability,  exhaust  the  three 
years  which  form  the  limit  of  the  liability  of  members  of  that  class. 
One  who  lends  money  upon  the  promissory  note  of  a  joint-stock  bank, 
and  takes  a  collateral  security  upon  land,  has  the  same  rights  as  the 
creditor  of  any  other  person  has ;  and  the  members  of  the  copartnership 
incur  the  same  liabilities  that  would  attach  upon  any  other  partners  in 
this  respect.  The  creditor  is  not  bound  to  avail  himself  of  the  mortgage 
security.  The  obvious  meaning  of  the  12th  section  of  '''the  sta-  rmnork 
tute  is,  that  the  judgment  against  the  public  officer  shall  have  ^ 
the  same  effect  as  a  judgment  against  an  ordinary  trading  partnership ; 
and  the  only  condition  precedent  to  the  right  to  resort  to  former  mem- 
bers upon  a  judgment  so  obtained,  is,  the  issuing  of  a  fi.  fa,  against  such 
of  the  members  for  the  time  being,  against  whom  there  is  any  well- 
founded  hope  of  its  procuring  satisfaction.  The  construction  put  by  this 
court  upon  the  13th  section,  in  this  case,  has  since  received  the  sanction 
of  the  Court  of  Queen's  Bench,  in  a  case  of  Harvey  v.  Scott,  17  Law 
Joum.,  N.  S.,  Q.  B.  9.  That  section  contains  nothing  to  warrant  the 
supposition,  that  a  collateral  security  must  previously  be  realized.  To 
hold  that  it  must,  would  be  legislating,  instead  of  construing  the  words 
of  the  legislature.  Suppose  the  debt  were  secured  by  the  bond  of  a 
stranger,  would  the  plaintiff  be  bound  to  sue  the  surety  before  he  could 
resort  to  the  members  at  the  time  of  the  contract  7  [Wildb,  C.  J.  Sup- 
pose he  held  chattels  of  a  third  person  as  collateral  security,  with  a  power 
of  sale,  would  he  be  obliged  to  exercise  that  power  before  resorting  to 
the  shareholders  of  the  secoiid  class  ?]     Clearly  not. 

Channelh  Serjt.,  and  Bramwell,  in  support  of  the  rule.  The  court, 
upon  the  former  motion,  held — that  it  was  not  a  matter  pleadable  to  the 
scire  facias,  that  due  diligence  had  not  been  used  to  obtain  satisfaction 
of  the  judgment  from  the  members  for  the  time  being, — that  it  was  not 
necessary  actually  to  issue  writs  of  execution  against  all  the  members 
for  the  time  being,  before  recourse  could  be  had  to  those  persons  who 
were  members  at  the  time  of  the  contract, — and  that  it  was  for  the  court, 
in  each  case,  to  determine  whether  due  diligence  had  been  used  to  make 
the  judgment  available  against  the  parties  made  liable  in  the  first  in- 
stance. In  the  case  ^last  cited,  the  Court  of  Queen's  Bench  r^ci^o-i 
were  satisfied,  upon  the  affidavits,  that  due  diligence  had  been  ^ 
used  in  that  behalf;  but  they  said,  that,  if  there  were  any  fraud  or  sup- 
pression of  material  facts,  it  would  be  open  to  the  parties  to  come  to  tho 
court ;  which  is  now  done.(a)  [Maule,  J.  You  contend  that  a  solvent 
surety  must  be  first  discussed  7]   Yes.    The  mortgage  in  question  is  assets 

(a)  See  Fovokr  y.  A'obr6y,  9  Dowl.  P.  C.  682. 
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of  the  bank,  subject  to  the  plaintiff's  claim.  [WiLDB,  C.  J.  If  so,  mhy 
might  it  not  be  sold  nnder  n,fi,  fa.  f  Maule,  J.  If  yon  conld  show  that 
there  was  property  of  the  bank  that  conld  have  been  taken  nnder  a  j{. /a., 
that  might  afford  a  good  answer  to  the  application  for  leave  to  issue  a 
%c%re  facias  against  former  members.  V.  Williams,  J.  An  equity  of 
redemption,  which  is  all  the  bank  could  have  had  here,  is  not  property 
that  can  be  taken  under  a  f..  faJ]  The  act  never  intended  to  make 
retired  members  of  the  copartnership  liable,  while  there  remained  any 
property  of  the  bank,  or  of  any  present  members,  that  could  be  made 
available  to  satisfy  the  judgment.  [Maule,  J.  The  real  question  is, 
whether  the  13th  section  contemplates  any  other  mode  of  obtainiBg 
satisfaction  than  by  way  of  execution,  either  against  the  bank  or  agamst 
present  members.]  That,  it  is  submitted,  is  too  limited  a  constmction 
of  the  act.  [Maule,  J.  You  contend,  that,  the  present  members  being 
all  exhausted,  execution  ought  not  to  go  against  retired  members,  if  it 
appears  that  the  judgment  might  be  satisfied  by  any  proceeding,  in 
equity,  or  otherwise,  against  the  bank  or  their  public  officer  ?]  Would 
the  court  allow  a  scire  facias  against  former  members  to  issue,  if  it  were 
clearly  shown  that  the  bank  possessed  property  that  might  have  been 
made  available  otherwise  than  by  means  of  a^./a.?  [Maule,  J.  My 
impression  is,  that  the  13th  section  means  nothing  but  what  the  words 
*7^91  ^™P^^*'  V"  Williams,  J.  It  speaks  of  *ineffectuality  of  exec^- 
-*  tion  only,  not  of  ineffectuality  as  to  getting  the  money.]  Con- 
struing the  13th  section  with  the  12th,  such  a  conclusion  is  hardly  war- 
ranted. There  must  obviously  be  much  of  the  property  of  a  bank  that 
never  can  be  the  subject  of  an  execution.  The  13th  section  cannot  be 
construed  literally.  Can  it  be  said  that  execution  has  been  ineffectnsl, 
when  no  ca.  sa.  has  issued  ?  If  that  course  [a)  had  been  adopted  here^ 
the  debt  might  have  been  satisfied.  [Maule,  J.  It  cannot  be  necessary 
to  operate  upon  the  compassion  of  the  friends  of  the  parties.  Wilde, 
C.  J.  It  certainly  is  not  necessary  to  sue  out  a  ca.  sa."]  If  the  plaintiff 
had  had  a  sealed  bag  of  sovereigns,  to  a  larger  amount  than  his  debt, 
deposited  with  him,  according  to  the  construction  now  put  upon  the  act, 
ho  might  have  sued  the  former  members,  without  availing  himself  of  that 
security.  [Maule,  J.  That  is  a  hardship  which  existed  at  common  law, 
and  it  is  one  that  the  act  was  not  intended  to  provide  against.]  The 
case  presented  by  the  plaintiff  on  the  former  occasion,  was,  that,  unlea 
the  scire  facias  were  granted,  the  plaintiff  would  lose  the  benefit  of  his 
judgment.  [Wilde,  C.  J.  The  affidavits  were  not  very  precise  in  this 
respect.  I  observed,  at  the  time,  th?it  the  statement  was  not  so  framed 
as  to  pledge  the  conscience  of  the  deponents  very  exactly.  Maulb,  J. 
If  the  plaintiff  knew  that  he  would  be  paid,  the  statement  would  be  false, 
though  all  the  other  creditors  should  lose  their  debts.]  The  affidariti 
are  dedignedly  evasive  in  this  particular.  Our.  adv.  vuU. 

(c)  By  which  alone  theeoneco/drf  property  of  a  debtor  can  be  reached. 
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Wilde,  G.  J.,  now  deUvered  tlie  judgment  of  the  conrt. 

Having  carefully  considered  the  affidavits  in  support  of,  and  against, 
this  rule,  we  have  come  to  the  conclusion  *that  it  should  be  dis-  r^^^oq 
charged.  The  original  rule, — ^which  called  upon  Joseph  Stocks  ^ 
and  several  other  persons,  to  show  cause  why  a  scire  facias  should  not 
issue  against  them,  upon  the  judgment  obtained  against  Mackenzie,  one 
of  the  registered  public  officers  of  the  company, — was  moved  on  the 
ground  that  the  plaintiff  had  failed  to  make  his  execution  on  that  judg- 
ment available  against  the  parties  primarily  liable,  viz.,  the  members  of 
the  copartnership  for  the  time  being.  Upon  that  occasion,  an  account 
was  given  of  the  circumstances  of  several  of  those  persons,  in  order  to 
show  that  any  executions  issued  against  them  must  be  fruitless.  Cause 
was  shown  against  that  rule,  by  Joseph  Stocks  and  certain  other  par- 
ties. Two  points  were  then  made,  first,  that,  as  a  condition  precedent 
to  the  plaintiff's  right  to  have  recourse  to  former  members  of  the  co- 
partnership,— who  by  the  statute  are  made  liable  only  where  the  execu- 
tion against  the  members  for  the  time  being  has  proved  ineffectual, — it 
was  necessary  that  execution  should  issue  against  all  the  last-mentioned 
persons ;  secondly,  that  it  was  not  shown  with  sufficient  certainty,  upon 
the  affidavits  filed  in  support  of  the  motion,  that  satisfaction  of  the  judg- 
ment could  not  be  obtained  by  other  means.  Joseph  Stocks  appeared  to 
resist  the  rule  upon  those  two  grounds.  The  court  did  not,  upon  that 
occasion,  enter  into  any  very  minute  consideration  of  the  circumstances 
of  the  parties,  there  being  no  suggestion  on  the  part  of  those  against 
whom  the  rule  was  directed,  that  there  was  any  one  against  whom  an 
available  execution  might  have  issued ;  but,  under  all  the  circumstances, 
they  thought  that  execution  had  issued  against  all  persons  against  whom 
the  plaintiff  was  bound  to  adopt  that  course:  and,  the  bank  being  alleged 
to  be  utterly  insolvent,  and  that  statement  being  wholly  uncontradicted, 
the  rule  was  made  absolute.  The  object  of  the  present  motion  is,  to  re- 
open that  *rule,  on  the  ground  of  an  alleged  improper  suppres-  r^^oj^ 
sion  by  the  plaintiff  of  certain  facts  which  might  have  influenced  ^ 
the  opinion  of  the  court,  and  also  upon  the  ground  of  surprise.  The  al- 
leged suppression  of  facts,  was,  the  omission  on  the  part  of  the  plaintiff, 
to  give  any  account  of  a  collateral  security  he  holds  for  his  debt,  viz.,  a 
mortgage  of  a  colliery  in  the  county  of  Durham,  which,  if  disclosed  to 
the  court,  it  is  said,  would  have  prevented  the  former  rule  from  being 
made  absolute.  The  only  statement  in  the  affidavits  now  before  the 
court,  as  to  the  value  of  this  security,  and  the  probable  means  of  ob- 
taining satisfaction  from  it,  is,  a  short  statement  at  the  close  of  the 
affidavit  of  tho  attorney  for  Joseph  Stocks,  that  <<  he  is  informed  and 
believes  that  the  said  assigned  hereditaments  and  premises  are  of  con- 
siderable value,  and  that,  bf/  management  and  care^  the  same  may  be 
made  productive  and  valuable  to  an  amount  greatly  exceeding  the  sum 
of  20,0007,  for  which  the  same  were  as  aforesaid  mortgaged  and  assigned 
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to  the  said  Newcastle-upon-Tyne  Joint^Stock  Banking  Company." 
When  may  it  be  made  productive  ?  and  by  what  means  ?  At  some  in- 
definite period,  and  at  a  cost  which  the  plaintiff  would  not  be  justified  in 
incurring.  No  present  means  of  obtaining  satisfaction  are  shown.  In 
answer  to  this  general  statement,  the  affidavits  read  on  behalf  of  the 
plaintiff,  show  that  the  property  comprised  in  the  mortgage  is  so  cir- 
cumstanced, that,  if  it  were  now  offered  for  sale,  no  buyer  could  be 
found ;  that  the  prospective  value  would  be  deteriorated  by  an  unsuc- 
cessful attempt  to  sell ;  and  that  the  plaintiff  is  willing  to  give  it  up  to 
Mr.  Stocks,  upon  his  demand  against  the  bank  being  paid,  or  security 
given  for  it.  If  the  facts  now  presented  to  the  court  had  been  stated  in 
the  affidavits  used  on  the  former  occasion,  would  they  have  been  sufficient 
^^o --.  to  disentitle  the  plaintiff  to  his  writ  of  scire  facias  f  *We  think 
^  they  would  not,  and  therefore  that  the  suppression,  assuming  it 
to  have  been  wilful,  of  the  fact  that  the  plaintiff  held  such  a  security, 
would  not,  in  any  degree,  have  affected  our  decision.  We  have  looked 
carefully  at  the  affidavits  to  see  if  the  suppression  was  intentional:  and 
we  see  nothing  to  induce  us  to  think  that  it  was.  The  existence  of  the 
mortgage  security  was  matter  of  notoriety.  No  doubt  it  would  hare 
been  proper  in  the  plaintiff  to  have  mentioned  the  fact  in  his  affidavit  on 
moving  for  the  scire  facias  ;  but  we  see  no  ground  for  supposing  that  the 
information  was  withheld  from  any  improper  motive.  Nor  do  we  think 
there  is  any  ground  for  saying  that  Stocks  was  surprised.  He  came,  on 
the  former  occasion,  to  show  that  there  were  means  by  which  the  plain- 
tiff might  have  obtained  satisfaction  of  his  judgment,  without  resorting 
to  the  former  members  of  the  copartnership.  He  does  not,  however, 
show  that  he  made  any  inquiry  as  to  the  property  possessed  by  the  con- 
cern. His  affidavit  merely  states  that  he  was  not  aware  of  the  existence 
of  this  particular  mortgage,  and  that,  if  he  had  been,  he  would  bare 
called  the  attention  of  the  court  to  it.  He  might  have  known  of  it,  if 
he  had  used  due  diligence  to  inform  himself. 

Upon  the  whole,  therefore,  it  seems  to  us,  that  the  suppression  vas 
not  intentional,  and  that  it  was  not  material  in  any  substantive  degree; 
that  there  has  been  no  surprise  on  Stocks ;  and,  consequently,  that  the 
present  rule  must  be  discharged, — ^and,  as  it  was  moved  with  costs,  it 
will  be  discharged  with  costs.  Rule  discharged,  with  costs. 


*786  *TILT  V.  DICKSON.    June  12. 

A  jadgment  eigned  in  an  action  brcmght  by  A.  in  the  name  of  R,  haying  been  let  aiide  fay  » 
judge's  order,  a  role  nisi  was  obtained  to  rescind  that  order,  on  the  ground  that  the  eoni' 
mons  upon  which  it  was  made  had  been  improperly  altered  by  the  defendant's  attoroey. 
This  role^-— which,  by  mMtakty  purported  to  have  been  moved  on  behalf  of  &— -wss  dis- 
charged upon  an  affidavit  of  B.,  showing  that  the  rule  had  been  moved  without  toy 
authority  ftom  him,  and  that  the  alteration  in  the  summons  had  been  made  witb  h» 
sanction  >— 
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Bkld^  duit  a  second  application  for  the  same  purpose  might  be  made  on  th«  behAtf  oC  A^  tlia 
party  really  interested. 

This  was  an  action  upon  a  bill  of  exchange,  hj  drawer  against  ac- 
ceptor, brought  upon  instructions  given  by  one  Hemsworth.  Judgment 
having  been  signed  for  want  of  a  plea,  a  summons  was  taken  out  on  th# 
13th  of  October,  1846,  in  the  usual  form,  calling  upon  "  the  plaintiff's- 
attorney  or  agent"  to  show  cause  why  the  judgment  should  not  be  set 
aside,  on  the  ground  that  Hemsworth  was  proceeding  without  any  au- 
thority from  the  plaintiff.  Before  serving  this  summons,  the  defend- 
ant's attorney  altered  it,  by  making  it  call  upon  «the  plaintiffs  his 
attorneys  or  agent"  to  show  cause.  The  summons  came  on  to  be  heard 
before  Gresswell,  J.,  on  the  16th,  when  the  learned  judge  made  an 
order  in  the  terms  of  the  summons. 

On  the  15th  of  January,  1847,  a  rule  nisi  was  obtained,  calling  upon 
the  defendant  and  his  attorney  to  show  cause  why  the  above  order,  and 
the  rule  of  court  thereon,  should  not  be  set  aside,  and  why  the  latter 
should  not  pay  the  costs  of  the  application,  on  the  ground  of  the  im- 
proper alteration  of  the  summons  by  him.  This  rule  purported  to  be 
moved  on  behalf  of  the  plaintiff.  Cause  was  shown  on  the  29th,  when, 
it  appearing  that  the  plaintiff  (who  made  an  affidavit  to  that  effect)  had 
given  no  instructions  or  authority  for  the  motion,  and  that  the  altera- 
tion of  the  summons  had  been  sanctioned  by  him,  the  rule  was  dis- 
charged, ^although  it  was  attempted  to  be  sustained  on  behalf  r^c^QT 
of  Hemsworth,  who  was  alleged  to  be  the  real  plaintiff.  ^ 

2/imA,  in  Easter  term,  obtained  a  similar  rale,  on  behalf  of  Hemsworth. 

April  27.  Talfourdy  Serjt.,  showed  cause.  [Wilde,  C.  J.  This  is  a 
second  application  having  the  same  object  as  the  former.  It  is  import- 
ant strictly  to  adhere  to  the  rule  requiring  all  matters  to  be  brought  be- 
fore the  court  in  the  proper  shape  in  the  first  instance.  In  The  Queen 
v.  The  Manchester  and  Leeds  Railway  Company ^  8  Ad.  &  E.  413, 1  P. 
&  D.  164,  Lord  Denman  says :  «  The  rule  of  practice,  if  not  altogether 
universal  and  inflexible,  is  as  nearly  so  as  possible,  that  the  court  will 
not  allow  a  party  to  succeed,  on  a  second  application,  who  has  previ- 
ously applied  for  the  very  same  thing  without  coming  properly  prepared.. 
We  are  constantly  acting  on  this  principle,  of  which  the  convenience 
and  the  justice  are  apparent.  I  think  that  every  party  is  to  come  at 
first  fully  prepared  with  a  proper  case,  and,  if  he  fails  to  do  so,  must 
not  afterwards  renew  the  application  with  an  amended  case."  So,  in 
The  King  v.  Orde^  8  Ad.  &  E.  420,  which  was  there  cited,  a  rule  for  a 
yuo  warranto  information  against  a  mayor,  on  the  ground  that  he  did 
not  reside  as  the  charter  required,  was  discharged,  on  affidavits  showing 
residence.  Afterwards,  a  second  rule  was  obtained,  on  the  same  ground, 
on  affidavits  impeaching  the  former  opposing  affidavits,  and  tending  to 
slio^  that  the  residence  was  colourable :  and  this  rule  was  discharged,  ob> 
the  ground  that  a  second  application  ought  not  to  h«ve  been  made. 

VOL,  IV.  69 
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And  in  Mossett  y.  Hartley,  7  Ad.  k  E.  622,  n.,  5  N.  &  M.  415,  it  was 
**7^9r\    ^®'^'  ^^i,  if  a  rule  be  obtained,  and  discharged,  before  the 

^  ^single  judge  in  the  bail  court,  the  full  court  will  not  allow  a 
role  for  the  same  purpose  to  be  discussed  before  them,  though  on  affi- 
davits discovering  facts  not  previously  stated.  The  court  there  say: 
<<  The  rule  is  inflexible.  All  the  grounds  on  which  the  plaintiff  meant 
to  rely  should  have  been  brought  forward  on  the  original  motion." 
Within  my  own  experience,  as  well  in  this  court  as  in  the  Court  of 
Queen's  Bench,  it  has  always  been  held  that  a  second  application  on 
the  same  subject-matter  could  not  be  entertained.  It  would  be  ex- 
tremely inconvenient  if  it  were  otherwise.  In  the  present  case,  the 
original  rule  was  moved  by  Hemsworth  in  a  form  which  would  not,  in 
the  event  of  a  failure,  subject  him  to  costs.  If  he  is  entitled  to  come 
in  his  own  name,  and  ask  to  have  the  order  and  rule  set  aside,  he  should 
have  moved  in  that  form  at  first.]  That  is  precisely  the  difficulty  the 
defendant  was  placed  in.  The  former  rule  having  been  moved  for  in 
the  name  of  the  plaintiff,  there  was  no  one  else  against  whom  the  costs 
could  have  been  prayed:  and  the  defendant  could  not  ask  for  costs 
against  him,  when  he  was  assisting  him  to  discharge  the  rule.  In  Ex 
parte  Saslehamy  1  Dowl.  N.  S.  792,  it  was  held,  that,  where  a  rule  was 
discharged  for  want  of  an  affidavit  of  the  attesting  witness  to  the  under- 
taking which  it  was  sought  to  enforce,  the  application  could  not  be  re- 
newed. CoLERiDQH,  J.,  there  said :  «  The  only  exception  to  the  rule 
of  not  allowing  an  application  to  be  amended,  is,  where  affidavits  are 
improperly  intituled,  and  the  rule  is  discharged  on  that  account.  There, 
the  same  affidavits  may  be  allowed  to  be  re-sworn,  when  properly  inti- 
tuled, and  the  application  renewed.  Here,  however,  it  is  sought  to 
renew  the  application  on  amended  materials."  And  in  Levi  v.  CcyU^ 
**7*^Q1     ^  ^^0^1-  ^-  S.  932,  where  the  defendant  applied  to  the  court  to 

-1  *set  aside  a  warrant  of  attorney,  judgment,  and  execution,  on 
the  ground  of  usury,  but  the  rule  was  discharged,  upon  an  objection 
that  the  applicant  did  not  produce  a  verified  copy  of  the  instrument, — 
it  was  held,  that  it  was  not  competent  for  him  to  come  to  the  court  \ 
second  time,  with  a  like  motion,  upon  the  same  materials,  with  the  addi- 
tion only  of  an  affidavit  verifying  the  warrant  of  attorney.  That  case 
was  decided  by  Wightman,  J.,  in  the  bail  court,  upon  the  authority  of 
The  Queen  v.  The  Inhabitants  of  Barton,  9  Dowl.  P.  C.  1021,  where 
it  was  held,  by  the  full  court,  that,  if  a  party,  through  his  own  neglect, 
makes  an  application  to  the  court  on  insufficient  materials,  and  his  rule 
is,  on  that  ground,  discharged,  he  cannot  afterwards  be  permitted  to 
supply  the  deficiency,  and  renew  his  application.  In  Dixon  v.  Oliphantn 
15  M.  &  W.  152,  a  second  motion  for  an  attachment  for  non-payment 
of  costs  was  allowed ;  but  there  there  was  a  fresh  demand,  and  a  fresh 
contempt  [Y.  Williams,  J.,  referred  to  the  rule  of  Hilary,  3  Jac  %{a" 

(a)  Tidd'f  Pnct  9th  edit  504,  Arobb.  Pract  7th  edit  1194,  8th  edit  1215. 
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hj  which  it  was  ordered,  that,  « if  a  cause  be  moved  in  court,  in  the 
presence  of  counsel  of  both  parties,  and  the  court  snail  thereupon  make 
an  order,  no  person  shall  afterwards  cause  the  same  to  be  moved  con* 
trary  to  such  rule  or  order,  under  pain  of  an  attachment ;  and  the 
counsel  knowinglj  making  such  motion,  shall  not  be  heard  here  in  any 
cause  during  the  same  term."] 

Ohannell^  Serjt.,  and  Zt/^A,  in  support  of  the  rule.     The  old  rule  re* 
ferred  to,  as  well  as  the  modern  practice,  applies  only  where  the  motion 
is  disposed  of  upon  its  merits.     [Crbsswell,  J.     In  The  King  y.  Ordey 
and  in  The  Queen  v.  The  Manchester  and  Leeds  Railway  *Com-    r^^wAfi 
pany,  the  original   rules  had  been   discharged,  on  technical     ^ 
grounds.]     To  justify  the  application  of  the  rule,  the  circumstances  of 
the  two  motions  must  be  the  same,  the  object  the  same,  and  the  parties 
must  be  identical.     Here,  the  first  application  was  expressed  to  be  made 
on  behalf  of  the  plaintiff;  the  present  rule  is  moved  on  behalf  of  Hems- 
worth.     This  is  not  a  case  of  defective  materials.     [Wildb,  C.  J.    In 
The  Queen  v.  The  Great  Western  Railway  Company,  1  D.  &  L.  874, 
an  application  to  compel  the  defendants  to  pay  the  costs  of  a  mandamus, 
was  objected  to,  on  the  ground  that  they  were  wrongly  described  in  the 
body  as  well  as  in  the  title  of  the  afSdavit  on  which  it  was  moved,  as 
«  The  Directors  of  the  Oreat  Western  Railway  Company  "     The  ap- 
plication was  afterwards  renewed,  on  the  same  affidavit,  collected  so  as 
to  properly  describe  them  as  "  The  Great  Western  Railway  Company," 
and  the  court  refused  to  entertain  the  second  application.     A  case  of 
Sherry  v.  Oke,  3  Dowl.  P.  C.  349,  was  there  cited,  where  a  rule  to  set 
aside  an  award,  drawn  up  on  imperfect  materials,  was  therefore  dis- 
charged, and  the  court,  under  special  circumstances,  allowed  a  new  rule. 
But  Lord  Denman  said :  "  Perhaps  the  latitude  allowed  in  Sherry  v. 
Oke  is  a  little  questionable.     We  do  not  wish  to  repudiate  our  power 
to  entertain  a  second  application ;  but  the  general  rule  on  the  subject, 
and  on  which  the  court  will  act  in  the  present  case,  is  laid  down  in  Ths 
Qtuen  V.  The  Manchester  and  Leeds  Railway  Company,  that  <  a  party 
after  once  failing  in  consequence  of  a  defect  in  the  way  in  which  he 
brings  his  case  forward,  is  not  entitled  to  renew  the  same  application.' 
The  only  exceptions  are,  where  the  defects  are  in  the  title  or  jurat  of 
the  affidavit.     The  rule  is  a  good  one,  and,  as  the  present  case  does  not 
oome  within  the  exceptions,  it  must  prevail.     The  court  cannot    ruiHA^ 
*Iook  at  the  body  of  the  affidavit  to  see  whether  or  not  the    ^ 
alterations  are  material."]    That  was  the  case  of  an  alteration  in  the 
title  of  the  cause.     In  Shaw  v.  Perkin,  1  Dowl.  N.  S.  306,  a  rule  hav- 
ing been  discharged,  on  the  ground  that  the  affidavit  on  which  it  was 
moved  had  been  sworn  before  a  person  who  was  a  commissioner  of  an- 
other court  only, — ^the  court  allowed  the  application  to  be  renewed  on 
amended  affidavits.    [Wilde,  C.  J.    That  case  was  cited  by  WIaffi^• 
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HAN,  J.,  in  The  Queen  v.  The  Cheat  Western  Railway  Campant/.']  In 
Jfevee  y*  Sayy  1  M.  j(  G.  390,  1  Scott,  N.  R.  399,  aa  order  for  particu- 
L|]»  of  the  defendant's  Bet-off  had  been  made  upon  a  summons  erro- 
^^usly  intituled.  The  defendant  thereupon  obtained  a  rule  nisi  to  mx 
efii/ifi  the  order,  but,  as  the  rule  had  inadvertently  been  drawn  up  with- 
out mentioning  costs,  the  defendant  abandoned  it,  and  obtained  a  second 
t9le,  drawn  up  with  costs,  after  the  plaintiff's  consent  to  the  first  rule's 
I^eing  made  absolute  in  its  terms  had  been  communicated  to  the  de- 
fendant's counsel.  The  court,  notwithstanding,  made  the  second  rule 
i^bsolute,  but  directed  that  the  costs  should  abide  the  event.  [Gress- 
WBLL,  J.  The  case  of  The  Queen  v.  PichUe,  3  Q.  B.  599,  seems  to  be 
v^ry  analogous  to  the  present.  There,  the  churchwardens  of  a  parish 
ojkurch,  having  made  a  church-rate,  obtained  a  rule  nisi  for  a  mandamus 
tp.  the  officers  of  a  township  within  the  parish,  to  make  a  rate  on  the 
inhabitants  of  that  township,  for  raising  a  specified  portion  of  such 
church-rate.  The  affidavits  showed  a  custom  that  the  township  and  an- 
ojdier  should  jointly  contribute  twice  that  portion,  but  did  not  show  how 
qtach  of  the  amount  was  contributable  by  each.  The  court  discharged 
tki9  rule,  with  costs,  considering  the  defect  substantial,  and  refused  to 

*7421  °^^^^  ^'^  ^^'^*  ^^'^  churchwardens  having  afterwards,  ♦with- 
-*  out  reference  to  the  former  proceedings,  obtained  a  second  rule, 
oa  firesh  affidavits,  showing  that  the  two  townships  contributed  in  equal 
po^ons,  the  court  discharged  the  rule  with  costs ;  and  Lord  Dekman 
Biud :  <<  I  think  the  case  is  exactly  within  the  rule,  which  is  a  very 
vikolesome  one.  Public  officers  are  at  least  as  much  bound  as  private  in- 
dividuals, to  come  prepared  with  proper  materials  in  the  first  instance.'*] 
There,  the  first  rule  was  discharged  on  the  merits.  [Grssswkll,  J. 
The.  court  evidently  acted  upon  a  different  impression.  Here,  you  obtain 
a  rule  professing  to  move  on  behalf  of  Tilt.  Tilt  comes  and  repudiates 
it.  You  then  tell  us  that  you  move  on  behalf  of  Hemsworth,  who  is  the 
real  plaintiff.  The  court  decide  that  Hemsworth  has  mistaken  his 
course,  and  has  no  right  to  sustain  a  rule  in  that  form.  Has  he  a  right 
to.  come  again  ?    I  think  you  are  clearly  within  the  cases.] 

Wilde,  C*  J.  The  question  is  important,  and  it  is  one  of  very  gene- 
ral application.  Not  wishing  to  lay  down,  without  consideration,  a 
pneactioe  from  which  we  should  not  be  disposed  to  depart,  we  think  the 
role,  should  be  discussed  upon  the  merits,  and,  if  necessary,  we  will  re- 
serve this  point,  and  intimate  our  opinion  upon  it,  at  a  future  day. 

Counsel  having  accordingly  been  heard  in  support  of^  and  agamst 

WUiBB,  C.  J.,  said : — The  ground  upon  which  the  rule  in  this  ease  is 
in^ached,  ia,  that  it  was  obtained  by  means  of  an  unauthoriaed  altera* 
tbn^  by  tilie  defendant's  attorney  of  the  summons,  which  rendered  it 
Moessary  only  to  serve  it  upon  the.  plaintiff, — who,  it  ia  sn^ested,  is 


4  Manning,  Granger,  &  Bcott.  ^4^ 


scting  in  collusion  with  the  defendant, — and  not  upon  the  plain-    r^^j^o 
tiff's  attorney.     There  was  a  *palpable  motive  for  the  altera-    •• 
tion.    Upon  the  merits,  therefore,  we  think  the  gn)und  of  the  taiotion  is 
made  out.  Cur,  adv,  t^uft. 

WiLDB,  C.  J.,  now  delivered  the  opinion  of  the  court  upon  the  point 
reserved. 

When  this  matter  was  before  the  court  last  term^  we  expressed  our 
opinion  upon  the  general  merits  of  the  motion,  but  took  time  to  look 
into  the  authorities  as  to  a  particular  point,  viz.  the  right  to  make  a 
second  application  under  the  circumstances.  It  appeared  that  the  action 
was  brought  by  one  Hemsworth,  in  the  name  of  the  plaintiff  Tilt;  that, 
judgment  having  been  signed,  application  was  made  to  a  judge  at  cham- 
bers, to  set  aside  the  judgment,  on  the  ground  that  Hemsworth  was  pro- 
ceeding without  any  authority  from  the  plaintiff;  and  that  the  summons, 
which  was  granted  in  the  usual  form, — calling  upon. the  plaintiff's  attor- 
ney or  agent  to  show  cause, — ^was  altered  by  the  defendant's  attorney, 
80  as  to  exclude  the  necessity  of  serving  it  upon  the  plaintiff's  attorney. 
In  Hilary  term  last,  a  rule  was  obtained  to  rescind  the  order  obtained 
upon  that  summons.  The  court  was  of  opinion  that  the  rule  should  be 
made  absolute  on  the  ground  of  the  improper  alteration  of  the  summons : 
but,  inasmuch  as  the  rule  had  been  drawn  up  as  moved  on  behalf  of  the 
plaintiff,  and  it  appeared,  on  showing  cause,  not,  only  that  the  plaintiff 
had  not  authorized  the  application,  but  that  he  had  sanctioned  the  alte- 
ration of  the  summons,  the  rule  was  discharged.  In  the  following  term, 
a  second  rule  was  obtained,  on  behalf  of  Hemsworth,  having  the  same 
object  as  the  former  rule.  Upon  showing  cause  against  this  rule,  it  was 
objected,  on  the  part  of  the  defendant  and  his  attorney,  that  it  was  not 
competent  to  the  court  to  entertain  a  second  application  upon  the  sam^ 
subject. 

*The  rule  which  prohibits  the  making  a  second  application  rmnAA 
upon  the  same  ground  that  a  former  unsuccessful  one  has  been  *- 
made,  is  one  of  very  considerable  importance.  In  the  first  place^  it 
tends  to  secure  regularity  and  propriety  in  the  mode  of  making  appli- 
cations to  the  court.  It  also  protects  the  party  called  upon  to  show 
cause  from  being  harassed  by  repeated  motions;  and  it  prevents  the  un- 
due and  wasteful  occupation  of  the  time  of  the  court.  Having  carefully 
looked  into  the  cases,  it  appears  to  us  that  this  rule  may  be  made  ab- 
solute, without  in  any  degree  trenching  upon  any  of  these  considera- 
tions. The  strict  practice  has  been  relaxed  in  cases  where  the  first 
application  has  failed  in  consequence  of  a  clerical  error,  or  from  the 
afiEidavits  having  been  incorrectly  intituled.  And  we  think  this  case  is 
analogous  to  those  where  the  failure  has  arisen  from  a  mere  technical 
defect,  which  is  wholly  beside  the  merits,  tt  is  obrious  that  the  rule 
was  in  the  first  instance  moved  on  behalf  of  Hemsworth,  and  that  it  was^ 
by  a  mere  slip,  drawn  up  as  a  rule  moved  on  behalf  of  the  plaintiff 

2B 
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Therefore,  the  merits  being  against  the  defendant,  we  think  the  mle 
should  be  made  absolute. 

We  do  not  enter  into  the  question,  whether  the  judgment  was  pro- 
perly signed  or  not.  Bule  absolute. 
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The  undertakings  oootained  in  the  common  oonaent  rule  are  penomal,  and  binding  unlj  to  the 

extent  of  creating  a  liability  to  attachment 
They  cannot  be  enforced  by  the  representatives  of  a  deceased  party. 
In  cases  in  which  a  rule  of  court  for  the  pajrment  of  money  has  the  effisct  of  a  jodgmcDA, 

under  1  &  2  Vict  c.  110,  s.  18,  a  rule  nisi— calling  upon  the  parties  to  show  caase  why 

the  amount  should  not  be  paid, — is  unnecessary. 

This  was  an  action  of  ejectment,  tried  at  the  spring  assizes  for  Somer- 
set, in  1846,  when  a  verdict  was  found  for  the  defendant.  A  rule  nisi 
was  obtained  in  the  following  term,  for  a  new  trial,  which  was  afterwards, 
on  the  Ist  of  February,  1847,  discharged.(a) 

The  defendant  died,  intestate,  on  the  25th  of  November,  1846 ;  and, 
on  the  18th  of  March  last,  administration  of  his  estate  and  effects  wss 
granted  to  his  son,  Crispin  Hampson. 

By  an  order  of  Erle,  J.,  made  on  the  28d  of  March  last,  it  was 
directed  that  judgment  should  be  entered  as  of  the  2l8t  of  April  then 
last,  and  that  it  should  be  referred  to  the  master  to  tax  the  defendant's 
costs  of  the  suit.  Judgment  was  accordingly  signed,  and  costs  were 
taxed  and  allowed  upon  the  consent  rule,  at  68/.  12«. 

Montcyue  Smithy  in  Easter  term  last,  on  behalf  of  Crispin  Hampson, 
obtained  a  rule  calling  upon  the  lessor  of  the  plaintiff  to  show  caose, 
why  he  should  not  pay  the  amount  of  such  costs, — with  a  view  to  an 
execution  under  the  1  &  2  Vict.  c.  110,  s.  18.  He  referred  to  2  Wms. 
Saund.  72  o;  Goodright  v.  SoUon,  Barnes,  119;  and  Thru$tout  y.  Bed- 
well,  2  Wils.  7. 

Butty  on  a  former  day  in  this  term,  showed  cause.  The  undertaking 
in  the  consent  rule,  is  personal  only.  The  case  of  Ooodright  v.  HotUm 
is  of  no  authority:  it  is  directly  at  variance  with  the  subsequent  case 
**IA£C[  ^^  Thrvstaut  v.  BedweU,  which  all  the  text  books  cite  with  *ap- 
^  probation.  In  Adams  on  Ejectment,  4th  edit.  p.  280,  it  is  said: 
«If  the  plaintiff  be  nonsuited  from  the  refusal  of  the  defendant  to  appear 
at  the  trial,  the  executor  of  the  lessor  will  not  be  entitled  to  his  costs, 
for,  the  consent  rule  is  merely  personal:"  for  which  is  cited  Thru^Mt 
y.  Bedwell,  So,  in  2  Wms.  Saund.  72  o,  note  (n),  it  is  said:  ('If  the 
lessor  of  the  plaintiff  in  ejectment  dies  after  issue  joined  and  before  trial, 
or  even  after  trial  and  before  payment  of  costs,  the  defendant  cannot 
recover  his  costs  against  the  lessor's  executor  or  administrator ;  for,  the 
consent  rule  was  merely  personal,  to  make  the  party  liable  to  an  attach- 

(a)  Ante,  267. 
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ment  if  he  refused  to  pay  the  costs.(tf)  For  the  same  reason,  if  the  lessor 
of  the  plaintiff  dies  before  the  commission  day  of  the  assizes,  and  the 
plaintiff  is  nonsuited  on  account  of  the  defendant's  not  confessing  lease, 
&c.,  the  executor  or  administrator  of  the  lessor  cannot  recover  any  costs/' 
The  rule  is  laid  down  in  similar  terms  in  2  Williams  on  Executors,  8d 
edit.  1575,  in  Hullock  on  Costs,  647,  and  in  Tidd's  Practice,  9th  edit. 
1243.  In  Doe  d.  Pain  v.  Grundy,  1  B.  4;  C.  284,  2  D.  &  R.  437,  the 
lessor  of  the  plaintiff  had  entered  into  the  ordinary  rule  to  pay  costs. 
After  the  commission  day,  but  before  the  trial,  the  lessor  of  the  plain- 
tiff died.  The  cause  was  tried,  and  the  plaintiff  was  nonsuited  on  the 
merits.  A  rule  nisi  was  obtained  to  compel  the  executor  of  Pain  to  pay 
costs;  in  answer  to  which  was  cited  the  case  of  Thrustout  y.  Bedweli: 
and  the  court  said:  <<  The  rule  entered  into  by  the  lessor  of  the  plain- 
tiff was  merely  personal,  to  make  him  liable  to  an  attachment  if  he 
refused  to  pay  the  costs.  The  executor  would  not  be  liable  to  an  action 
for  them,  '^'and  therefore  to  grant  this  motion  would  be  taking,  r^ir^i* 
by  a  summary  mode,  a  sum  of  money  out  of  the  assets,  which  ^ 
the  executor  could  not  otherwise  be  compelled  to  pay."  And  the  rule 
Tras  discharged.  In  Newton  v.  Walker^  Willes,  315,  an  attachment 
against  an  administrator,  for  not  performing  a  rule  of  court  entered  into 
by  the  intestate,  was  refused — first,  «  because  the  court  had  no  method 
to  enforce  the  rule,  even  against  the  party  himself  if  he  had  been  alive, 
but  by  process  of  contempt,  which  is  personal,  and  cannot  be  carried 
on  against  the  administrator ; — secondly,  because  the  administrator  may 
have  no  assets,  and  this  would  be  a  very  improper  way  of  trying  that 
matter;  nor  would  a  determination  in  this  case  bind  the  rest  of  the 
creditors,  nor  could  it  be  pleaded  to  any  other  demand."  The  statute 
1  &  2  Vict.  c.  110,  s.  18,  cannot  alter  the  nature  of  the  liability  on  the 
consent  rule.  Its  object  was,  merely  to  substitute  a  more  summary  and 
convenient  remedy  for  the  proceeding  by  attachment.  Supposing  the 
lessor  of  the  plaintiff  had  been  still  living,  the  consent  rule  is  not  one 
that  could  have  been  enforced  by  application  to  the  court  under  this  sta- 
tute :  Jones  v.  WilUamSj  8  M.  &  W.  349 ;  Neale  v.  Po9tlethwaite,  1  Q. 
B.  243 ;  Hodgson  v.  Patterson,  4  M.  &  G.  333,  6  Scott,  N.  R.  76 ;  Doe 
v.  Ballard,  9  Law  Times,  124.  The  proper  course  is,  to  proceed  by 
scire  facias  to  revive  the  judgment  in  favour  of  the  personal  representa- 
tive. 

Montague  Smith,  in  support  of  the  rule.  The  difficulty  in  this 
case,  if  any,  arises  from  the  act  of  the  court,  in  delaying  to  give  judg- 
ment in  due  course.  The  only  authority  against  this  application  is  the 
case  of  Thrustout  v.  BedweU,  which  is  a  mere  obiter  dictum.  r^^A^t 
Goodright  v.  HoUon,  however,  is  directly  in  point.    There,  *costs    ^ 

• 

(a)  Citing  Doe  d.  Pain  t.  Grundy,  I  E  &  C.  2S1,  2  D.  &  R.  437;  Thruttoid  t.  BcdiM, 
2  WUs.  7 ;  Z>oe  V.  Ford^  2  J.  P.  Smith,  407,  Roaooe  on  Real  Actions,  607,  Adams  on  £;iect- 
ment  3d  edit  335. 
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taxed  upon  tlie  common  rule  by  consent,  were  ordered  to  be  paid 
by  the  defendant  to  the  repesentative  of  the  lessor  of  the  plaintifi^ 
who  died  after  the  jtrial.  There  is  no  pretence  for  saying  that  what 
was  done  there  was  done  by  consent.  The  object  of  the  statute  1  & 
2  Vict.  c.  110,  s.  18,  was,  to  give  creditors  a  more  facile  remedy  than 
by  attachnfent.  [Crbsswell,  J.  What  writ  would  you  issue,  and  at 
whose  suit  ?]  A  fi.  fa.  at  the  suit  of  Crispin  Hampson,  the  adminis- 
trator of  the  deceased  lessor  of  the  plaintiff.  Cur.  tidv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  was  a  rule  obtained  on  behalf  of  the  administrator  of  the  de- 
fendant, calling  upon  the  lessor  of  the  plaintiff  to  show  cause  why  he 
should  not  pay  the  costs  taxed  upon  the  consent  rule,  a  verdict  having 
been  found  against  him  at  the  trial.     It  appears  that  the  defendant 
died  on  the  25th  of  November,  1846,  and  that  judgment  has  been  en- 
tered as  of  Easter  term,  1847.     It  has  repeatedly  been  held  that  the  lia- 
bility to  pay  costs  under  the  consent  rule  in  ejectment  is  merely  per- 
sonal, to  be  enforced  by  attachment  only,  and  that  it  dies  with  the 
party.     It  was  so  held  in  Tkrttstout  v.  BedweUy  Doe  v.  Ford^  and  Doe  d. 
Pain  V.  Grundy ;  and  the  rule  is  so  stated  in  the  several  text  books  to 
which  reference  has  been  made.     The  only  authority  opposed  to  these, 
is  the  case  in  Barnes — Goodright  v.  Holton.    We  have  caused  search 
to  be  made,  and  we  find  that  that  case  is  not  quite  as  stated  in  that  re- 
port.    The  rule  was  not  made  upon  the  ordinary  consent  rule.    This 
motion  is  founded  upon  the  18th  section  of  the  1  &  2  Vict.  c.  110, 
which  enacts  <<  that  all  decrees  and  orders  of  courts  of  equity,  and  all 
rules  of  courts  of  common  law,  and  all  orders  of  the  Lord  Chancellor, 
*7d.Qi    ^^  ^^  *^®  Court  of  Review  in  matters  of  *bankruptcy,  and  all 
-*     orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby 
any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to   any  person,  shall  have   the   effect  of  judgment   in   the  superior 
courts  of  common  law,  and  the  person  to  whom   any  such  moneys, 
or   costs,   charges   or  expenses,   shall  be  payable,  shall  be   deemed 
judgment  creditors,  within  the  meaning  of  this  act ;  and  all  powers 
hereby  given  to  the  judges  of  the  superior  courts  of  common  law,  with 
respect  to  matters  therein  depending  in  the  same  courts,  shall  and  may 
be  exercised  by  courts  of  equity,  with  respect  to  matters  therein  de- 
pending, and  by  the  Lord  Chancellor  and  the  Court  of  Review,  in  mat- 
ters of  bankruptcy,  and  by  the  Lord  Chancellor  in  matters  of  lunacy; 
and  all  remedies  hereby(a)  given  to  judgment  creditors,  are  in  like  man- 
ner given  to  persons  to  whom  any  moneys,  or  costs,  charges,  or  ex- 
penses, are,  by  such  orders,  or  rules,  respectively,  directed  to  be  paid.'* 
The  object  of  that  clause  is,  not  to  give  to  the  courts  any  greater  powers 
than  they  before  possessed,  or  to  make  parties  liable  for  costs  for  which 
they  were  not  liable  before;  but  merely  to  give  to  such  rules  and 

(a)  By  18.  11,  12,  13,  14,  16. 
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orders  the  effect  of  judgments.  I  cannot  discover  that  it  authorizes  the 
court  to  make  the  rule  here  prayed.  The  consent  rule  expressly  requires 
the  lessor  of  the  plaintiff  to  pay  the  costs  in  the  event  of  a  verdict  be- 
ing found  for  the  defendant.  Here  the  defendant  has  obtained  a  ver- 
dict and  judgment,  and  the  costs  have  been  adjudged  to  him.  Assuming 
that  the  consent  rule  hab  the  force  of  a  judgment,  then,  according  to 
the  cases  of  Jone9  v.  WilliatMj  Doe  v.  Amey^  8  M.  &  W.  565,  NedU  v. 
JPostlethwait^y  and  Hodg9on  v.  PaterBon^  the  motion  is  unnecessary. 
And,  if  it  has  not  the  force  of  a  judgment,  we  are  equally  without 
power  to  do  that  which  is  prayed.  Kule  discharged. 


*  WELLS  V.  Baron  SITFFIELD.    June  12.  [*750 

It  is  no  ground  for  setting  aside  a  writ  of  summqna  that  it  is  framed  as  a  pivria  writ,  when 
the  praeipe  is,  ibr  an  aliaSf  or  that  it  is  issued  against  Baron  A.,  without  stating  his  Chris- 
tian name. 

HuRLSTOKB  moved  to  set  aside  the  pluries  writ  of  summons,  or  the 
copy  and  service,  on  the  ground  that  the  process  improperly  described 
the  defendant  as  <<  The  Right  Honourable  Baron  Suffield,''  instead  of 
describing  him  by  his  proper  title  of  «  The  Right  Honourable  Edward 
Vernon  Harbord,  Baron  Suffield,  of  Suffield,"  and  also  that  there  was 
no  prcecipe  to  warrant  the  issuing  of  a  pluries  summons. 

An  improper  description  of  the  defendant  in  the  writ  is  matter  of 
irregularity:  Tomlin  v.  Preston^  1  Ghitt.  Rep.  897.  And  the  uni- 
formity-of-process  act,  2  W.  4,  c.  89,  has  made  no  difference  in  this 
respect.  [Maulb,  J.  This  is  a  mere  case  of  misnomer,  which  is  no 
ground  for  setting  aside  the  process.  Wilde,  C.  J.,  referred  to  the 
3  &  4  W.  4,  c.  42,  s.  11,  which  enacts  <<  that  no  plea  in  abatement  for 
a  misnomer,  shall  be  allowed  in  any  personal  action ;  but  that,  in  all 
«ases  in  which  a  misnomer  would,  but  for  this  act,  have  been  by  law 
pleadable  in  abatement  in  such  actions,  the  defendant  shall  be  at  liberty 
to  cause  the  declaration  to  be  amended  at  the  costs  of  the  plaintiff,  by 
inserting  the  right  name,  upon  a  judge's  summons  founded  on  an  affi- 
davit of  the  right  name.  Maulb,  J.  In  Archbold's  Practice,  8th 
edit.,  by  Chitty,  144,  it  is  said  that  <«  it  is  only  upon  a  misnomer  ap- 
pearing on  the  declaration,  that  the  defendant  can  take  any  advantage 
of  it ;  and,  since  the  abolition  of  pleas  in  abatement  for  misnomer,  the 
only  advantage  that  can  then  be  taken  of  it,  is,  that  the  defendant  may 
obtain  a  judge's  order,  to  compel  the  plaintiff  to  amend  the  mistake, 
and  pay  the  defendant's  cost  of  the  '^'application."]  Hall  v.  r^cirei 
Redingtonj  5  M.  &  W.  605,  shows  that  the  proper  mode  of  tak-  ^ 
ing  advantage  of  an  irregularity  in  process,  is,  by  motion  in  this  form. 
[Itf  AULE,  J.  That  was  not  a  case  of  misnomer.  Wildb,  G.  J.  Since 
the  statute  last  referred  to,  there  does  not  appear  to  be  any  authority 
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for  a  motion  of  this  sort.  <<  Baron"  may  be  the  defendant's  ChristiM 
name;  and  the  words  << right  honourable"  do  not  necessarily  import 
peerage.] 

The  affidavit  on  which  this  motion  is  founded,  states  that  there  is  no 
prcecipe  filed  in  the  proper  office,  for  the  issuing  of  a  plurie9  summons; 
that  the  only  praecipes  found  there,  are,  one  dated  the  19th  of  January, 
1847,  for  an  original  writ  of  summons,  and  one  dated  the  27th  of  Maj, 
for  an  alias  writ ;  and  that  the  pluries  writ  served  was  tested  the  27tk 
of  May.  [Wilde,  G.  J.  It  is  evidently  a  mere  mistake  in  filling  up  the 
writ.]  No  writ  can  properly  issue  without  a  prceeipe  to  warrant  it 
[Wilde,  G.  J.  The  proecipe  is  a  mere  ticket  or  authority  for  the  officer 
to  seal  the  writ.]  In  Wadwarth  v.  Allen^  1  Ghitt.  Rep.  186,  the  conrt 
compelled  the  plaintiff's  attorney  to  refund  the  costs  of  a  bill  of  Middle- 
sex, it  appearing  that  no  prcecipe  or  warrant  to  prosecute  was  filed  in 
the  office.(a)  [Wilde,  G.  J.  In  Ushome  v.  Pannell^  10  Bingh.  531, 
4  M.  &  Scott,  431,  it  was  held  to  be  no  ground  for  setting  aside  a  writ 
of  capias^  that  the  prcecipe  omitted  to  state  the  amount  of  the  debt  sworn 
to.  And  in  Boyd  v.  Durandy  2  Taunt.  164,  there  cited,  Sir  James 
Mansfield,  speaking  of  the  prcecipe^  says,  it  is  «  a  little  worthless  mem- 
morandum,  which  is  no  authority  at  all."(i)  Gresswell,  J.  Does  your 
^^.(^^  affidavit  state  that  there  was  no  alias  summons?]  It  does  not: 
-'  '*'but,  assuming  that  there  was  an  alias,  the  pluries  could  not 
issue  until  the  expiration  of  the  alias.{c) 

Wilde,  G.  J.  The  writ  is  not  bad  merely  because  it  contains  words 
that  are  more  usually  inserted  in  a  pluries  summons.  There  is  no  groimd 
for  the  motion. 

Per  curiam^  Rule  refused. 

(a)  The  attorney  being  required  by  4  Ann.  c.  16,  s.  3,  to  file  his  warrant 
\b)  i.  e.  if  sought  to  be  treated  as  a  proceeding  in  the  cause ;  it  being  a  matter  betireea  tte 
aS  jet  and  the  person  by  whom  he  is  set  in  motion. 

(c)  See  2  W.  4,  c.  39,  s.  10,  and  K  Michaelmas,  3  W.  4,  r.  6. 


WHITE  and  Others  v.  WOODWARD.    June  12. 

To  a  declaration  upon  a  guarantee,  the  defendant,  who  was  under  terms  to  plead  issnshi;, 
demurred  generally,  on  the  ground  that  it  disclosed  no  consideration  for  the  pnMnuse  stated. 

A  judge  at  chambers  having  set  aside  the  demurrer  as  frivolous,  the  court  rescinded  his  o^ 
der, — holding,  that  the  construction  of  the  guarantee  was  open  to  argument,  and  that  the 
demurrer  was  therefore  not  frivolous,  within  the  rule. 

Assumpsit  on  a  guarantee.  The  declaration  stated,  that,  before  and 
during  the  times  thereinafter  mentioned,  the  plaintiflb  had  been,  sjA 
still  were,  warehousemen  and  wholesale  drapers  ;  that,  before  the  eovt 
mencement  of  the  suit,  to  wit,  on  the  2d  of  July,  1845,  the  defendant^ 
by  a  certain  promise  in  writing,  signed  by  the  defendant,  and  addressed 
to  the  plaintiffs,  addressed  and  promised  the  plaintiffs^  in  and  by  tke 
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words  and  figures  following,  that  is  to  say — Qentlemen, — In  considera- 
tion of  your  agreeing  to  supply  Mr.  Henry  Slater,  of,  &c.,  draper  and 
upholder,  with  goods,  upon  credit,  in  the  way  of  your  trade  (the  amount 
to  be  in  your  own  discretion,)  I  hereby  guaranty  you  the  due  and  regu- 
lar payment  of  such  sum  or  sums  as  he  may  now,  or  at  any  time,  and 
from  time  to  time  hereafter,  owe  to  you  or  to  the  persons  who  for  the 
time  being  may  compose  your  firm,  and  against  any  loss  you  r^^trrg 
*may  sustain  by  his  dealings  with  you :  and  I  give  you  full  *- 
liberty  to  extend  the  period  of  credit  to  the  said  Henry  Slater,  and  to 
take  collateral  security  for  any  moneys  in  which  the  said  Henry  Slater 
may  be  indebted  to  you,  and  to  hold  over,  or  renew  any  bills,  notes,  or 
other  securities  you  may  at  any  time  hold,  and  to  grant  him,  and  the 
parties  liable  upon  bills,  notes,  or  other  securities,  any  indulgence,  and 
to  compound,  concur  in  assignment,  or  otherwise  arrange  with,  and  to 
release  him  and  them  respectively,  as  you  may  think  fit,  without  thereby 
discharging,  or  in  any  manner  affecting,  my  liability  by  virtue  of  this 
guarantee,  or  entitling  me  to  set  off,  or  claim,  against  the  sum  hereby 
secured,  any  dividend  or  payment  you  may  receive  from  the  said  Henry 
Slater,  or  his  estate,  or  any  securities  you  may  hold :  my  liability  under 
this  guarantee  is  to  be  limited  to  principal  sum  in  running  account  of 
100^. :"  Averment,  that  the  plaintiffs,  confiding  in  the  said  promise  of 
the  defendant,  did  afterwards,  and  before  the  commencement  of  the  suit, 
to  wit,  on  the  17th  of  July,  1846,  and  on  divers  other  days  and  times, 
supply  the  said  Henry  Slater  with  goods  of  great  value,  to  wit,  of  the 
value  of  851,  IO9.  9c2.,  in  the  way  of  their  said  trade,  upon  credit  in  the 
way  of  their  said  trade  as  aforesaid,  and  for  certain  reasonable  prices 
and  sums  of  money  amounting  in  the  whole  to  a  large  sum,  to  wit,  851. 
10s,  9d, ;  and  that,  although  the  said  credit  and  the  time  for  the  pay- 
ment of  the  prices  of  the  said  goods  elapsed  before  the  commencement 
of  this  suit;  and  although  the  said  Henry  Slater  was  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  23d  of  April,  1847, 
requested  by  the  plaintiffs  to  pay  them  the  said  sum  of  money ;  yet  the 
said  Henry  Slater  did  not  pay  the  same,  or  any  part  thereof,— of  all 
which  premises  the  defendant  afterwards,  and  before  the  commencement 
of  the  suit,  to  wit,  on,  &c.  last  ^aforesaid,  had  notice ;  yet  the  r^c^^rj. 
defendant  had  not  paid  the  said  sum  of  money  so  due  from  the  ^ 
said  Henry  Slater  to  the  plaintiffs  as  aforesaid,  being  a  principal  sum 
not  exceeding  the  said  sum  of  1002.  in  the  said  promise  in  writing  of 
the  defendant  in  such  behalf  mentioned  as  aforesaid,  although  the  de- 
fendant was  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  last  aforesaid,  requested  by  the  plaintiffs  so  to  do ;  but  the 
said  sum  still  remained  unpaid  to  the  plaintiffs,  &c. 

To  this  declaration  the  defendant,  who  was  under  terms  to  plead 
issuably,  demnrrei  generalltf ;  the  points  marked  for  argument,  in  the 
margin  of  his  demurrer,  being — <<  that  the  declaration  did  not  disclose 
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any  consideration  for  the  promise  therein  stated ;  and  that  it  was  not 
shown  that  the  85Z.  10«.  9(2.,  was  a  sum  which  Slater  did  owe  at  the 
time  of  the  commencement  of  the  suit,  on  the  balance  of  a  mnning 
account." 

The  demurrer  having  been  set  aside  by  a  judge  at  chambers,  as  fiiTO- 
lous, 

Pashlei/j  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind 
his  order. 

T,  Jones  now  showed  cause.  By  the  rule  of  Hilary  term,  4  W.  4,  r, 
2,  it  is  ordered,  that,  « in  the  margin  of  every  demurrer,  before  it  is 
signed  by  counsel,  some  matter  of  law  intended  to  be  argued,  shall  be 
stated ;  and,  if  any  demurrer  shall  be  delivered  without  such  statement, 
or  with  a  frivolous  statement,  it  may  be  set  aside  as  irregular,  by  the 
court  or  a  judge,  and  leave  may  be  given  to  sign  judgment  as  for  want 
of  a  plea."  The  rule  compels  the  party  demurring,  to  show  some  sub- 
stantial ground  of  demurrer ;  just  as  the  9th  rule  compels  a  party  who 
sues  out  a  writ  of  error,  to  show  some  particular  ground  of  error. 
{[Maule,  J.  The  penalty  for  a  non-compliance  with  the  last-mentioned 
i^trrtr-t  *Tn\e  is,  not  that  the  writ  of  error  shall  be  set  aside,  but  that 
•^  the  court  or  a  judge  may  order  execution  to  issue,  notwithstand- 
ing the  allowance  of  the  writ  of  error.]  The  declaration,  upon  the 
authority  of  Johnston  v.  NichoUs^  1  Man.,  Gr.  k  Scott,  251,  discloses 
ample  consideration  for  the  defendant's  promise. 

Pashleyy  in  support  of  the  rule.  The  only  question  is,  whether  this 
demurrer  is  so  plainly  and  obviously  frivolous  and  unfounded,  as  to  de- 
prive the  defendant  of  the  right  to  place  his  objections  to  the  declara- 
tion upon  the  record.  Alderson,  B.,  in  Papineau  v.  King^  2  DowL 
N.  S.  226,  says :  « I  think  that,  unless  a  pleading  is  obviously  frivoloos, 
or  is  pleaded  in  direct  opposition  to  some  decided  case,  we  ought  not 
to  entertain  these  applications;  because  the  effect  of  setting  aside  a 
pleading  as  frivolous,  is,  to  deprive  the  opposite  party  of  his  writ  of 
error."  And  in  DavieSj  dem.,  Lowndes^  ten.,  7  M.  k  G.  762,  8  Scott, 
N.  B.  539,  this  court,  acquiescing  in  the  opinion  of  Lord  Lyndhurst, 
that  the  proceeding  by  journeys  accounts,  could  not,  under  the  cir- 
cumstances, be  sustained,  and  entertaining  no  doubt  whatever  on  the 
subject,  yet  declined  to  set  it  aside,  because  the  demandant  would 
thereby  have  been  deprived  of  the  opportunity  of  having  the  point 
raised  upon  the  record.  So  far  from  this  demurrer  being  frivolous  and 
opposed  to  authority,  it  will  be  found  to  receive  express  sanction  from 
the  remarks  made  by  Maule,  J.,  in  Chapman  v.  SiMon^  2  Man.  Gr.  & 
Scott,  634.  In  Raikes  v.  ToU,  8  Ad.  k  E.  846,  1  P.  &  D.  138,  the 
plaintiff  declared  upon  a  guarantee  in  the  following  form — «<  I  under- 
take to  secure  to  you  the  payment  of  any  sums  you  have  advanced,  or 
^^f-r^-y  may  hereafter  advance,  to  D.  on  his  account  with  you,  *coid- 
.        J    mencing  the  1st  of  November,  1831,  not  exceeding  2000/.;" 
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alleging  that  the  plaintiff  had  opened  an  account  with,  and  thereon 
made  advances  to,  D.,  commencing  oz^  &c.,  and  that  the  guarantee  waa 
given  in  consideration  of  the  premises,  and  also  in  consideration  that 
the  plaintiff,  at  the  request  of  the  party  guarantying,  would  continue 
to  advance  further  sums  to  D.  on  his  said  account  with  the  plaintiff; 
and  it  was  held  that  the  consideration  did  not  sufficiently  appear  by  the 
written  instrument,  to  support  such  declaration.  And  Lord  Denman 
said :  «  There  is  certainly  no  necessity  that  the  consideration  should  be 
co-extensive  with  the  promise ;  but  the  real  consideration,  whatever  it 
is,  must  be  set  out  on  the  record.  I  entirely  agree  in  the  rule  of  con- 
struction recently  laid  down  by  Tindal,  C.  J*,  (a)  and  my  brother 
Patteson;(5)  and,  on  reading  this  guarantee  with  reference  to  that 
rule,  I  must  confess  myself  unable  to  say  what  it  was  that  induced  the 
defendant  to  guaranty  payment  of  the  past  advances.  I  should  form 
a  conjecture  that  both  forbearance  to  sue  for  the  past  debt,  and  the 
making  of  further  advances,  constituted  the  consideration.  That,  how- 
ever, is  conjecture  only ;  and  the  declaration  alleges  a  different  con- 
sideration, viz.,  the  further  advances  only.  I  think,  therefore,  the  real 
consideration  is  not  set  out  in  the  declaration,  and  the  great  uncertainty 
in  which  it  is  left  entitles  the  defendant  to  have  the  rule  made  abso- 
lute." So,  here,  it  is  left  altogether  ambiguous  and  uncertain  what  is 
relied  on  as  the  consideration  for  the  defendant's  promise.  [Maule,  J. 
The  court  there  thought  that  the  instrument  produced  did  not  support 
the  averment  in  the  declaration.]  Two  of  the  judges  expressed  them- 
selves of  that  opinion,  in  addition  to  the  other  point — *that  no  r^^rr^vT 
consideration  was  to  be  collected  with  sufficient  certainty,  from  ^ 
the  declaration.  Taylor  v.  Brewer^  1  M.  k  S.  290,  shows  that  an  arbi- 
trary discretion  to  supply  goods  forms  no  consideration.  [Maule,  J. 
The  declaration  in  this  case  avers  that  goods  were  supplied  to  Slater, 
and  states  an  entire  promise — ^to  pay  for  future  supplies  and  for  the 
past  debt.]  There  is  no  case  in  which  this  alternative  guarantee  has 
been  held  good.  The  declaration  discloses  no  consideration  whatever 
for  the  promise  alleged.  The  circumstance  of  the  defendant's  being 
under  terms  to  plead  issuably,  although  it  precludes  him  from  demur- 
ring specially  to  the  declaration,  does  not  prevent  his  relying  upon  any 
objection  that  is  available  on  general  demurrer,  (c) 

Per  Curiam.    Without  pronoimcing  any  opinion  as  to  the  sufficiency 

(a)  In  Hawa  ▼.  Armttrong^  1  N.  C.  761,  1  Scott,  661. 

(6)  In  Jama  v.  Wmamt,  5  B.  &  Ad.  1 109. 

(c)  See  Wright  v.  Ruuell,  2  W.  Bl.  923,  3  WiU.  530;  Neumham  v.  I>owding,  1  Chitt  Rep. 
711 ;  Oray  y.  Jihton,  3  Burr.  1788;  Berry  y.  Jndermm,  7  T.  R.  530;  BKck  v.  Dymoke,  1  Bingh. 
379,  8  J.  B.  Moore,  427;  Sawtell  y.  GiUard,  5  D.  &  R.  620  ;  Bat§  y.  AppUgarth,  4  Bingfa.  267, 
12  J.  B.  Moore,  501 ;  Barhar  y.  OUadow,  5  DowL  P.  C.  134 ;  CloldTtn  y.  Manmring,  8  Dowl. 
P.  C.  120 ;  DaJUon  v.  M'JfUyre,  1  Dowl.  N.  S.  76 ;  DaniiU  y.  Xcim,  1  Dowl.  N.  S.  542 ;  Twighi 
V.  PrtMTOtt,  U  Dowl.  N.  S.  4;  ShelUm  y.  Halsttad,  2  DowL  N.  S.  69;  Bird  y.  Hoinum,  2  Dowl. 
N.  S.  234;  Gumty  y.  HUl,  2  DowL  N.  S.  936;  Carhn  v.  KeruiUy,  1  D.  &  L.  331;  FHghi  t 
Cook,  1  D.  &  L.  714 ;  Tucker  v.  BameeUy,  4  D.  &  L.  292  ;  CiUti  y.  Sitrridge,  4  D.  &  L.  643 
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of  the  declaration,  it  is  enough  to  say  that  this  demnrrer  is  not  so  clearljr 
frivolous  as  to  warrant  its  being  set  aside.  It  is  settled  that  a  defend- 
ant who  is  under  terms  to  plead  issuablj,  may  demur  generally,  though 
not  specially.  We  therefore  think  that  the  rule  for  setting  aside  the 
order  must  be  made  absolute.  Rule  absolute. 
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Where,  in  this  court,  there  have  been  no  proceedings  within  four  termt  (or,  in  Q.  B^  within 
a  year)  aAer  issue  joined,  a  term's  notice  of  the  plaintiff's  intention  to  proceed,  most  be 
given  before  he  can  give  notice  of  trial :  it  is  not  enough  to  give  a  term's  notice  of  triai 

Issue  was  joined  in  this  cause  on  the  27th  of  December,  1845,  and 
notice  of  trial  given  on  the  20th  of  January  following,  for  the  adjourn- 
ment day  of  the  sittings  after  Hilary  term.  At  the  instance  of  the  de- 
fendant's attorneys,  the  trial  was  postponed  till  the  following  term. 
Nothing  further  was  done  until  the  21st  of  May  last,  when  a  term*s 
notice  of  trial  was  delivered,  which,  however,  the  defendant's  attorneys 
declined  to  accept,  on  the  ground  that  the  defendant  was  entitled  to  a 
term's  previous  notice  of  the  plaintiffs'  intention  to  proceed,  no  step 
having  been  taken  for  more  than  four  terms.  After  a  previous  unsuc- 
cessful attempt  at  chambers, 

T.  JoneSy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set 
aside  the  notice  of  trial  for  irregularity. 

Lush  now  showed  cause.  A  term's  notice  of  trial  was  sufficient, 
without  a  term's  previous  notice  of  the  plaintiff's  intention  to  proceed. 
In  Smith  v.  Paull,  3  J.  P.  Smith,  101,  it  was  held,  that,  after  proceed- 
ings have  been  delayed  a  year,  a  term's  notice  of  executing  a  writ  of 
inquiry  is  sufficient,  without  giving  a  term's  notice  of  the  plaintiff's  in- 
tention to  proceed,  and  then  a  notice  of  executing  the  writ. 

T,  JoneSj  in  support  of  his  rule.  The  term's  notice  of  the  plaintiff's 
intention  to  proceed  is  quite  irrespective  of  the  notice  of  trial.  The 
j^^-Q^  notice  of  trial,  being  a  *proceeding  in  the  cause,  cannot  be 
^  given  until  the  plaintiff  has  given  due  notice  of  his  intention  to 
proceed,  (a)  In  Archbold's  Practice,  (6)  it  is  said,  that,  «  where  no  pro- 
ceedings have  been  had  within  four  terms  exclusive  after  issue  joined, 
or,  as  it  seems,  in  the  Queen's  Bench,  for  a  year  after  issue  joined,  a 
term's  notice  must  be  given  of  the  plaintiff's  intention  to  proceed  in  the 
action,  before  he  can  give  notice  of  trial."  [Maule,  J.,  referred  to 
Richards  v.  Harris^  8  East,  1,  observing  that  the  notice  of  trial  is  & 
proceeding.] 

Wilde,  G.  J.    I  do  not  think  we  are  authorized  to  depart  from 

(a)  See  Tidd's  Practice,  9th  edit,  p.  756 ;  Tidd's  New  Practice,  460. 
(6)^7th  edit  by  Chitty,  210,  referring  to  R.  Mich.  4  Ann.  c.  Q.  E,  R.  Mich.  1654»  i.  3B 
and  R.  £asr«r,  13  G.  2,  r.  2,  C.  P. 
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positive  mle  of  practice^  which  requires  a  plaintiff,  before  he  is  allowed 
to  take  another  step,  to  give  a  term's  notice  of  his  intention  to  awake  a 
cause  that  he  has  permitted  to  slumber  during  four  terms.  A  notice  of 
trial  is  a  proceeding  in  the  cause.  In  the  absence  of  any  authority  to 
the  contrary,  we  must  conclude  this  notice  to  be  irregular.  The  rule 
for  setting  it  aside  will  therefore  be  made  absolute. 

The  rest  of  the  court  concurring,  Rule  absolute. 
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The  sheriff  is  not  entitled  to  call  upon  partiev  Id  interplead,  where  he  has  already  exercised 
a  discretion  in  the  matter. 

The  sheriff,  on  the  20th  of  May,  entered  for  the  purpose  of  making  a  levy  upon  the  goods  of 
B.,  under  a  fi.fa,  at  the  suit  of  A.  Finding  that  B.'s  person  and  property  were  protected 
by  an  order  of  a  commissioner  of  bankrupts,  under  the  7  &  8  Vict  c.  96,  the  sheriff  with- 
drew. On  the  21st,  C.  purchased  the  goods  from  the  official  assignee ;  and,  on  the  3d  of 
June,  B.'s  petition  having  been  dismissed,  the  sheriff,  who  had  been  ruled  to  return  the 
writ,  entered  a  second  time  for  the  purpose  of  making  a  levy.  Being  then  met  by  C.*s 
claim,  the  sheriff  obtained  a  judge's  order  directing  an  issue  under  the  interpleader  act,  to 
try  whether  or  not  the  goods  seized  by  him,  were,  aJt  the  time  of  tite  tirond  levy^  the  property 
of  C.  The  plaintiff  thereupon  obtained  a  rule  calling  upon  the  sheriff  and  C.  to  show  cause 
why  that  order  should  not  be  set  aside,  on  the  ground  that  the  sheriff  had  by  his  laches,  in 
not  applying  on  the  20th  of  May,  precluded  himself  from  the  benefit  of  the  interpleader 
act ;  or  why  the  order  should  not  be  amended,  by  substituting  the  date  of  the  ftrit,  for  that 
of  the  teeondy  levy  :~- 

The  court  made  the  rule  abso.ate  for  setting  aside  the  order,  but  directed  that  A.  should  pay 
C.'s  costs  of  appearing  on  the  rule,  inasmuch  as  the  appearance  of  C.  was  necessary  for 
the  purpose  of  opposing  an  amendment,  the  effect  of  which  would  have  been,  to  requiro 
him  to  sustain  a  title  he  had  never  set  up. 

On  the  20th  of  May  last,  the  sheriff  of  Surrey  entered  the  house  of 
the  defendant,  for  the  purpose  of  levying  under  a  fi,  fa.  at  the  suit  of 
the  plaintiff,  for  the  sum  of  66{.  18«.  9(2.  The  defendant  producing  an 
order  of  a  commissioner  of  the  court  of  bankruptcy,  under  the  7  &  8 
Vict.  c.  96,  for  the  protection  of  his  person  and  property  from  process, 
the  sheriff  withdrew.  On  the  3d  of  June,  the  defendant's  petition  being 
dismissed,  the  sheriff  was  ruled  to  return  the  writ ;  whereupon  he  pro- 
ceeded to  make  a  second  levy.  On  the  4th,  the  sheriff  received  notice 
from  Messrs.  Clowes  &  Sons,  that  they  claimed  the  property  so  seized, 
under  a  sale  made  to  them,  on  the  2l8t  of  May,  by  the  official  assignee ; 
and,  on  the  following  day,  the  sheriff  took  out  an  interpleader  summons, 
calling  upon  the  plaintiff  and  Messrs.  Clowes  k  Sons  to  appear,  and  state 
the  nature  and  particulars  of  their  respective  claims.  This  summons 
came  on  to  *be  heard  before  Y.  Williams,  J.,  on  the  8th  of  June,  r^ctr^-f 
when  the  following  order  was  made : —  ^ 

<<  Upon  hearing  the  attorneys  or  agents  for  the  sheriff  of  Surrey,  and 
for  the  plaintiff,  and  for  W.  Clowes  k  Sons,  the  claimants,  &c.,  I  do  order, 
that,  upon  payment  of  the  sum  of  551.  into  court  by  the  said  claimants, 
within  two  days  from  this  date,  or  upon  their  giving^  within  the  same 
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time,  security,  to  the  satisfaction  of  one  of  the  masters,  for  the  payment 
of  the  same  amomit  by  the  same  claimants,  according  to  the  directions 
of  any  rule  of  court  or  judge's  order  to  be  made  herein :  and  upon  pay- 
ment to  the  said  sheriff  of  the  possession-money  from  this  date,  the  said 
sheriff  do  withdraw  from  the  possession  of  the  goods  and  chattels  seised 
by  him  under  the  writ  of  fi.  fa.  issued  herein :  And  I  do  further  order, 
that,  unless  such  payment  shall  be  made,  or  such  security  be  given, 
within  the  time  aforesaid,  the  said  sheriff  do  proceed  to  sell  the  said 
goods  and  chattels,  and  pay  the  proceeds  of  the  sale,  after  deducting 
the  expenses  thereof,  and  the  possession-money  from  this  date,  into 
court,  in  the  cause,  to  abide  further  order  herein :  And  I  do  further 
order  that  the  parties  do  proceed  to  the  trial  of  a  feigned  issue,  in  the 
Court  of  Common  Pleas,  in  which  the  said  claimants  shall  be  the  plain- 
tiffs, and  the  said  execution-creditor  shall  be  defendant ;  and  that  the 
question  to  be  tried  shall  be,  whether  the  goods  seized  by  the  said  sheriff 
were,  at  the  time  of  the  second  levy^  the  property  of  the  said  claimants 
or  not :  And  I  further  order  that  such  issue  shall  be  prepared  and  deli- 
vered by  the  plaintiffs  therein,  within  seven  days  from  this  date,  and  be 
returned  by  the  defendant  therein,  within  four  days ;  and  shall  be  tried 
at  the  adjournment  day  in  London  after  this  term :  And  I  reserve  the 
question  of  costs,  and  all  further  questions,  until  after  the  trial  of  the 
said  issue." 

*7fi9l         *  Wordsworth^  on  behalf  of  the  execution-creditor,  on  a  former 
-*     day  in  this  term, — upon  an  affidavit  setting  forth  the  above 
facts,  and  also  stating  that  neither  the  commissioner  nor  the  official 
assignee,  had  authorized  any  sale  of  the  goods  to  Messrs.  Clowes  &  Sons, 
— moved  for  a  rule  calling  upon  Messrs.  Clowes  &  Sons  and  the  sheriff 
to  show  cause  why  the  above  order  should  not  be  set  aside,  or  why  the 
same  should  not  be  amended,  by  inserting,  in  that  part  thereof  which 
directs  the  question  to  be  tried  by  the  issue  therein  mentioned,  the  words 
«( at  the  time  of  the  first  levy,  to  wit,  the  20th  day  of  May  last,"  instead 
of  the  words  «  at  the  time  of  the  second  levy."    [Wilde,  C.  J.,  observed 
that  the  alteration  proposed  was  manifestly  against  the  interest  of  the 
execution-creditor,  for  that,  by  the  7  &  8  Vict.  c.  96,  s.  10,  it  would 
seem  that  the  property  in  the  goods  was  out  of  the  defendant  during  the 
interval  between  the  filing  of  his  petition  and  its  dismissal.]    The  sheriff 
has,  by  his  laches,  in  not  retaining  possession  from  the  first,  disentitled 
himself  to  seek  relief  under  the  interpleader  act. 

A  rule  nisi  having  been  granted, 

Chamockj  for  the  sheriff,  now  showed  cause.  The  goods  being,  by  the 
statute,  vested  in  the  official  assignee  from  the  time  of  filing  the  petition 
by  the  insolvent,  the  sheriff  was  justified  in  abstaining  from  seising  them 
on  the  20th  of  May.  [Maule,  J.  As  the  property  vested  in  the  official 
assignee,  subject  to  be  divested  in  the  event  of  the  petition  being  dis- 
missed,  it  may  be  a  question  whether  the  sheriff  was  justified  in  depart 
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ing,  so  as  to  allow  the  goods  to  lie  sold  to  a  third  person.  There  is  a 
difference,  in  this  respect,  between  a  ji.  fa.  and  a  00.  «a.]  The  7  &  8 
Vict.  c.  95,  8.  10,  authorizes  the  official  assignee  to  sell  the  property  of 
the  insolvent,. if  so  ordered  by  the  commissioner;  and  enacts,  ^>jQXk 
<•  that,  ^whenever  any  such  petition  shall  have  been  dismissed,  ^ 
all  sales  and  dispositions  of  property,  &c.,  by  any  assignee,  or  any  pelv 
son  or  persons  acting  nnder  his  authority,  &c.,  shall  be  good  and  valid," 
&c.  Not  having  aetuaUtf  seized  the  goods  until  the  8d  of  June,  the  sherifP 
could  not  apply,  under  the  interpleader  act,  before  that  day :  HoU^n  t. 
auntrip,  6  Dowl.  P.  C  180. 

Coe^  who  appeared  for  Messrs.  Clowes  k  Sons,  was  informed  by  tho 
court  that  it  was  unnecessary  to  urge  any  thing  in  opposition  to  the 
rule,  inasmuch  as  his  clients  could  not  be  called  upon  to  take  an  issue 
prior  in  point  of  date  to  their  purchase. 

Word^orth^  in  support  of  his  rule.  The  officer  having,  in  his  affi* 
davit  admitted  that  he  made  a  levy  on  the  20th  of  May,  the  sheriff  was 
bound  then  to  call  upon  the  parties, — the  official  assignee  and  the  exe* 
cution-creditor, — to  interplead.  The  execution-creditor  ought  not  to  be 
hampered  by  the  effect  of  the  supposed  sale  to  Clowes  &  Sons  on  the 
21st.  [CoLTMAN,  J.  Of  what  breach  of  duty  has  the  sheriff  been 
guilty  ?  Would  a  return  of  nulla  b&na  on  the  20th  of  May  have  been 
a  false  return  ?]  It  is  not  necessary  to  show  any  breach  of  duty  on  the 
sheriff's  part.  He  forfeits  his  claim  to  relief  under  the  interpleader 
act,  if  he  takes  upon  himself  to  exercise  a  discretion.  [Wildb,  C.  J. 
If  the  sheriff  make  a  levy,  and  voluntarily  abandons  it,  he  is  not  within 
the  protection  of  the  act.  The  difficulty  I  feel  is,  that,  when  the  officer 
entered  on  the  20th  of  May,  and  was  then  met  by  a  claim  adverse  to 
the  execution-creditor,  he  should  have  come  at  once  to  the  court.]  lie 
plaintiff  was  bound  to  bring  the  claimants  before  *the  court.  If  r^^nnM 
the  issue  is,  to  try  the  title  to  the  goods  on  the  20th  of  May,  ^ 
they  confessedly  have  none. 

Wilde,  C.  J.  Upon  the  best  consideration  I  have  been  able  to  give 
to  this  case,  and  without  coming  to  the  conclusion  that  the  sheriff 
has  been  guUty  of  any  breach  of  duty,  I  still  think  he  has,  by  his 
conduct,  disentitled  himself  to  the  benefit  of  the  interpleader  act. 
The  legislature  having  interfered  to  give  that  officer  relief  is  a  certain 
way,  and  in  a  certain  way  only,  regard  being  had  to  the  limited  object 
of  the  statute,  and  the  rules  laid  down  by  the  courts  in  construing  it,  I 
think  the  sheriff,  in  this  case,  has  not  brought  himself  within  its  pur- 
view. To  have  the  benefit  of  the  course  which  is  opened  to  him  by  the 
atatute,  it  is  essential  that  he  should  come  promptly  to*  the  ooovt^  witk* 
out  exercising  any  discretion  of  his  own. 

Such  being  the  law,  how  stand  the  facts  of  this  case  ?  On  the  20th 
of  May,  the  officer  attempts  to  execute  tie  JE.  fa.  by  levying  upon:  the 
effects  of  the  defendant.    There  being  then  a  daimr— whiefa  wai  prob^^* 
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biy  well  founded,  viz.  that  of  the  official  assignee  of  the  court  of  bank- 
mptcy, — ^I  think  he  could  not  properly  have  taken  the  goods  at  that 
time.  What  was  then  his  duty  ?  Why,  to  give  notice  of  that  cl\im  to 
the  execution-creditor,  and  to  call  upon  him  and  the  official  assignee  to 
interplead.  Instead  of  adopting  that  coui-se,  the  sheriff,  in  the  exerciso 
of  his  own  discretion,  thinks  fit  to  retire.  On  the  21st  of  May,  Messrs 
Clowes  &  Sons  purchased  the  goods  from  the  official  assignee;  and, 
when  the  sheriff,  on  being  ruled  to  return  the  writ,  comes  a  second  time 
upon  the  premises,  he  finds  himself  met  by  a  claim  made  by  third  per- 
sons, but  under  the  same  title,  viz,  that  of  the  official  assignee.  He 
then  does  what  he  should  have  done  on  the  20th  of  May.  The  plain- 
*7fi^1  *^'  *^®  execution-creditor,  very  reasonably  objects  that  he  *i3 
^  not  put  in  the  same  position  as  he  would  have  been  in  if  the 
sheriff  had  done  his  duty  at  first.  In  considering  this  question,  it  is 
not  our  duty  to  inquire  whether  or  not  the  execution-creditor  has  been 
in  reality  prejudiced  by  the  sheriff's  neglect.  Suppose  the  sheriff  en- 
tered upon  the  assumption  that  the  assignment  by  the  official  assignee 
cannot  be  supported,  I  think  the  sheriff's  failure  to  call  upon  the  pro- 
per parties  to  interplead  on  the  20th  of  May,  deprives  him  of  all  pro- 
tection which  the  act  would  otherwise  have  given  him.  I  therefore 
think  the  rule  must  be  made  absolute  for  setting  aside  the  interpleader 
order. 

Messrs.  Clowes  &  Son  are  called  upon  by  the  rule  to  show  cause  why 
the  order  should  not  be  amended,  by  substituting  a  day  anterior  to  tha: 
on  which  their  title  accrued.  It  was  perfectly  correct  to  give  them  no- 
tice of  the  rule.  If  they  had  appeared  to  support  the  interpleader 
order,  they  would  not  be  entitled  to  costs.  Their  counsel,  howeTer, 
opposed  the  amendment  only  on  the  ground  that  it  was  calling  upon 
them  to  sustain  a  title  which  they  had  never  set  up.  Certainly  no  such 
alteration  as  that  prayed,  could,  with  propriety,  have  been  made,  ^^ 
against  them.  They,  therefore,  are  entitled  to  their  costs  of  appearing 
to  oppose  the  motion. 
Per  curiam^ 

Rule  absolute — to  set  aside  the  order  of  V.  Williams,  J.,  and 

that  the  plaintiff  pay  Messrs.  Clowes  k  Sons  their  costs  of, 

and  occasioned  by,  the  application. 


766*]  •FLIGHT  v.  SMALE.     June  12. 

Where  pleas  are  pleaded  which  do  not  correspond  with  the  abstract  delivered  with  the  sum 
mons  to  plead  several  matters,  the  proper  mode  of  taking  the  objection,  is,  bjr  motioo  v 
strike  out  the  pleas. 

Assumpsit  on  a  bill  of  exchange  for  991.  !«.,  drawn  by  the  defend- 
ant <on  the  10th  of  March,  1846,  npon,  and  accepted  by,  one  £ichardS| 
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p&jable  twelve  months  after  date,  and  endorsed  by  the  defendant  to  one 
King,  and  by  King  to  the  plaintiff. 

The  abstract  of  pleas  delivered  upon  a  snmmons  to  plead  several 
matters,  described  two  of  the  pleas^ — the  seventh  and  eighth, — as  fol* 
lows : — 

«  Seventh — that  the  bill  of  exchange  was  drawn  and  accepted  and 
endorsed  for  the  accommodation  of  King,  and  without  any  considera- 
tion. Eighth — that  the  bill  was  drawn  and  accepted  for  a  special  pur- 
pose, vt2.  to  procure  the  same  to  be  discounted  ;  that  it  was  endorsed  to 
King  for  that  purpose  ;  and  that  he  endorsed  it  in  violation  of  his  pro- 


mise." 


The  pleas,  when  delivered  in  extenso,  were  as  follows : — 

Seventh — that  the  said  bill  of  exchange  in  the  declaration  mentioned 
was  drawn  and  made  by  the  defendant  at  the  request  of,  and  for  and 
by  way  of  accommodation  of,  and  for.  King,  and  the  same  was  also 
accepted  by  Richards  at  the  request  of,  and  for  and  by  way  of  like 
accommodation  of  King ;  and  that,  at  the  time  of  the  said  drawing, 
making,  endorsing,  and  accepting  of  the  said  bill  of  exchange,  it  was 
agreed  by  and  between  the  defendant,  Richards,  and  King,  that,  if  the 
said  bill  of  exchange  should  happen  to  be  outstanding  when  it  became 
due,  it  should  be  taken  up  and  paid  by  King,  and  that  no  claim  or  de- 
mand should  at  any  time  *be  made  against  the  defendant  or  r-i^rrnm 
Richards,  upon  or  in  respect  of  the  same — ^verification.  ^ 

Eighth — that  the  defendant  drew  the  said  bill  in  the  declaration  men- 
tioned, for  the  accommodation  of  Richards,  that  the  same  might  be  en- 
dorsed to  King,  to  enable  him  to  get  it  discounted,  and  thereby  receive 
money  for  the  use  of  Richards,  and  without  any  value  or  consideration 
given  by  King  for  the  drawing,  endorsing,  or  accepting  of  the  said  bill ; 
that  the  defendant  endorsed  the  bill  to  King  without  having  received 
any  consideration,  and  for  the  purpose  aforesaid ;  and  that  King  re- 
ceived the  said  bill  for  the  purpose  of  discounting  the  same,  and  handing 
over  the  proceeds  thereof  to  Richards,  but  he.  King,  did  not  do  so,  nor 
did  he  pay  to  the  defendant  or  Richards,  any  money  on  account  of  the 
said  bill,  or  otherwise  give  the  defendant  or  Richards  any  value  or  con- 
sideration for  the  same ;  but  that,  on  the  contrary  thereof.  King,  having 
notice  of  the  premises,  endorsed  the  said  bill  to  the  plaintiff,  in  fraud  of 
the  defendant  and  of  Richards. — ^Verification. 

Channell^  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
strike  out  the  seventh  and  eighth  pleas,  on  the  ground  that  they  did  not 
fairly  correspond  with  the  abstract. 

Ogh  now  showed  cause. — The  motion  is  misconceived  in  point  of  form : 
according  to  the  authority  of  The  South-JEastem  Railway  Company  v. 
Sprot^  11  Ad.  &  E.  167,  8  P.  &  D.  110,  it  should  have  been,  to  set 
aside  the  order  to  plead  several  matters,  and  the  rule  thereon,  and  not 
to  strike  out  the  pleas.    [Cresswell,  J. — The  applicaticii  '%  not  to 
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^^ike  out  the  pleas  because  they  are  improper  pleas,  but  because  they 
♦Tfiftl  ^^  °^*  substantially  comply  with  the  ^abstract.]  The  abstract 
-'  is  not  to  be  so  rigidly  construed.  [Maulb,  J. — It  must  be  au 
abstract  of  a  plea  that  professes  to  afford  a  primd  facie  defence.  Nei- 
ther of  these  pleas  affects  the  defendant  with  knowledge.] 

Pereuriamy  Bule  absolute. 


GRISSELL  and  Another  v.  JAMES.    June  12. 

Where  a  judge  at  chambers  has  declined  to  make  an  order,  upon  an  application,  onder  tbe 
5th  and  6th  rales  of  Hilary  term,  4  W.  4,  to  strike  out  counts  as  being  in  apparent  Txria 
tion  of  the  former  rule,— it  is  competent  to  the  court  to  entertain  the  matter. 

M,  cpvnt  for  goods  sokl  and  delivered  was  not  allowed  together  with  a  count  upon  a  special 
contract  apparently  for  the  price  of  the  same  goods,  unless  the  plaintiff  could  satisfy  »  jw\p! 
at  chambers,  that  he  bon^fidt  intended  to  establish  a  distinct  subject-matter  of  ooniplaini 
in  respect  of  each  count;  dittentUnU^  Cresswell,  J.,  as  to  the  application  of  tbe  nile. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before 
the. making  of  the  promise  next  thereinafter  mentioned,  to  wit,  on  the 
2Tth  of  July,  1843,  it  was,  by  certain  articles  of  agreement  then  in  that 
behalf  made  and  entered  into,  mutually  agreed  by  and  between  the 
plaintiffs  and  defendant,  amongst  other  things,  that  the  plaintiffs  should 
and  would  at  all  times  thereafter  during  a  certain  term  of  fourteen  years 
in  the  said  agreement  mentioned,  and  which  had  not  expired,  according 
to  the  orders  and  directions  of  the  defendant,  manufacture,  constniet, 
and  deliver  unto  the  defendant,  at  his  premises  in  London  only,  all  sach 
n^hines,  cranes,  or  improved  apparatus  for  weighing,  each  calculated 
fbr  weighing  not  less  than  851bs.,  and  such  further  weight  above  851bs. 
a^  the  defendant  should  direct  to  be  made,  in  pursuance  of,  and  accord- 
itrrjoM  mg  to  the  method  described  in,  a  certain  specification  in  the  said 
-■  '^'agreement  referred  to  and  described,  as  he  the  defendant 
9hoi)Id  require  or  give  orders  for ;  and  that  the  plaintiffs  should  and 
W.Qi4d  charge,  and  the  defendant  should  and  would  pay,  for  the  same 
9^T  the  rate  and  in  the  manner  following,  that  is  to  say,  the  least  price 
or  actual  sum  of  money  which  the  plaintiffs  should  necessarily  hare  ex- 
Pj^nded  in  and  about  the  construction  and  manufacture  of  such  machines 
80  aforesaid,  such  cost  price  to  be  ascertained  as  in  the  articles  and  in 
the  declaration  in  that  behalf  is  mentioned,  and  an  additional  charge 
or.  sum  of  152.  p^r  cent,  upon  such  actual  cost  price,  to  be  by  the  plain- 
tiffs so  incurred  and  sustained,  as  a  profit  or  remuneration  to  tbe  plain- 
tiffs, and  such  cost  price  to  be  calculated  according  to  tbe  cost  price  of 
thd  n^terials  used,  and  of  the  labour  employed  at  the  time  of  tbe  execo- 
tipa  of  such  orders  respectively.  After  ayerring  mutual  promises,  the 
cpjipt  proceeded  to  state,  that  afterwards,  and  after  the  making  of  the 
wA  agreement  and  promise,  and  before  the  c<HaBmencement  of  the  suit, 
to  wjt^  oa  the  1st  of  August,  1848^  and  on  div^ra  other  daya  aad  time* 


4  Manning,  Grangek,  &  Scorr.  769 

between  that  day  and  the  commencement  of  the  suit,  and  during  the 
Baid  term  of  fourteen  years,  he  the  defendant  gave  to  them  the  plaintiffs 
certain  orders  and  directions  for,  and  then  required,  the  manufacture, 
construction,  and  delivery  by  them  the  plaintiffs  nnto  him  the  defendant, 
at  his  said  premises  in  London,  of,  divers,  to  ^*it,  10,000  machines, 
10,000  cranes,  and  10,000  improved  apparatus  for  weighing,  each  calcu- 
lated for  weighing  851bs.,  to  be  made  in  pursuance  of  and  according  to 
the  method  so  as  aforesaid  described ;  that  afterwards,  and  after  the 
making  of  the  said  agreement  and  promise,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of  the 
suit,  and  during  the  said  term  of  ^fourteen  years,  he  the  de-  rn^rrmr^ 
fendant  gave  to  them  the  plaintiffs  certain  orders  and  direc-  '- 
tions  for,  and  then  required,  the  manufacture,  construction,  and  de- 
livery by  them  the  plaintiffs  unto  him  the  defendant,  at  his  said  pre- 
mises in  London,  of,  divers,  to  wit,  10,000  machines,  10,000  cranes,  and 
10,000  improved  apparatus  for  weighing,  (each  respectively  calculated 
for  weighing  a  certain  further  weight  above  8olbs.,  then  being  a  further 
weight  by  him  the  defendant  in  that  behalf  directed,)  to  be  made  in  pur- 
suance of  and  according  to  the  method  so  as  aforesaid  described ;  that 
they  the  plaintiffs  did  then  accordingly  manufacture,  construct,  and  de- 
liver unto  him  the  defendant,  at  his  said  premises  in  London,  thd  said 
respective  machines,  cranes,  and  improved  apparatus  for  weighing,  so 
by  him  the  defendant  ordered,  directed,  and  required  as  aforesaid ;  and 
the  said  respective  last-mentioned  machines,  cranes,  and  apparatus  were 
then  respectively  made  in  pursuance  of  and  according  to  the  aforesaid  me- 
thod described  in  the  said  specification;  that  the  plaintiffs  did  then 
necessarily  expend  and  pay  and  lay  out,  as  and  for  the  cost  price  of, 
and  in  procuring,  the  materials  used,  and  as  and  for  the  cost  price  of, 
and  in  payment  of,  the  labour  employed  at  the  respective  times  of  the 
execution  of  the  said  respective  orders  so  given  as  aforesaid,  in  and  about 
the  manufacture  and  construction  of  the  said  machines,  cranes,  and  ap- 
paratus, so  by  the  plaintiffs  manufactured  and  constructed  as  aforesaid, 
divers  large  sums  of  the  moneys  of  the  plaintiffs,  amounting  to  a  large 
sum  of  money,  to  wit,  10,000{.,— of  all  which  premises  the  defendant, 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  9th 
of  March,  1847,  had  notice,  and  he  the  defendant  was  then  requested 
by  the  plaintiffs  to  pay  them  the  plaintiffs  for  the  said  machines,  cranes, 
and  apparatus,  so  as  aforesaid  by  them  the  plaintiffs  manufactured,  con- 
structed, *and  delivered,  after  the  rate  and  in  manner  therein-  ruL^TtTi 
before  in  that  behalf  mentioned  and  described ;  that  a  reasona-  ^ 
ble  time  for  the  defendant's  so  doing  elapsed  before  the  commencement 
of  the  suit ;  yet  the  defendant,  disregarding  his  said  promise,  did  not 
nor  would,  then,  or  at  any  other  time,  pay  to  the  plaintiffs  for  the  said 
machines,  cranes,  and  apparatus,  so  as  aforesaid  by  them  the  plaintiffs 
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manufactured,  constructed,  and  delivered,  after  the  rate  and  in  manner 
in  that  behalf  thereinbefore  mentioned  and  described,  or  at  any  other 
rate,  or  in  any  other  manner  whatsoever ;  and  the  said  machines,  cranes, 
and  apparatus,  so  by  them  the  plaintiffs  manufactured,  constructed,  and 
delivered  as  aforesaid,  still  remained  and  were  wholly  unpaid  for;  and 
the  said  cost  price  and  actual  sums  of  money,  so  by  the  plaintiffs  ex- 
pended as  aforesaid,  together  with  such  additional  charge  or  sum  of  15/. 
per  cent,  upon  the  same  actual  cost  price,  together  amounting  to  a  cer- 
tain large  sum  of  money,  to  wit,  to  12,000Z.,  still  remained  wholly  due 
and  owing,  and  unpaid  and  unsatisfied, — of  all  which  the  defendant, 
during  all  the  time  aforesaid,  had  notice. 

The  second  count  was  for  work  done  and  materials  for  the  same  pro- 
vided; the  third,  for  goods  sold  and  delivered;  the  fourth,  for  goods 
bargained  and  sold ;  the  fifth,  for  money  lent ;  the  sixth,  for  money  paid; 
the  seventh,  for  money  had  and  received ;  and  the  eighth,  for  money 
found  due  upon  an  account  stated. 

An  application  having  been  made  by  the  defendant  to  a  judge  at 
chambers,  to  strike  out  the  first,  or  the  second,  third,  and  fourth  counts 
of  the  declaration,  on  the  ground  that  they  were  founded  upon  the  same 
identical  subject-matter  of  complaint,  and  were  in  apparent  violation  of 
the  5th  rule  of  Hilary  term,  4  W.  4,  the  judge  declined  to  make  any 
order. 

*779T         *^'  Jonea^  on  a  former  day  in  this  term,  obtained  a  rule  nisi, 
-'     to  strike  out  either  the  first  or  the  third  count. 

Atherton  now  showed  cause.  The  question  arises  upon  the  fifth,  sixth, 
and  seventh  of  the  rules  of  Hilary  term,  4  W.  4,  which  were  framed 
under  the  statute  3  &  4  W.  4,  c.  42,  s.  1.  The  5th  rule  provides,  that 
"  several  counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of 
complaint  is  intended  to  be  established  in  respect  of  each ;  nor  shall 
several  pleas,  or  avowries,  or  cognisances,  be  allowed,  unless  a  distinct 
ground  of  answer  or  defence  is  intended  to  be  established  in  respect  to 
each."  The  6th  rule  provides,  that,  "where  more  than  one  count,  plea, 
avowry,  or  cognisance  shall  have  been  used,  in  apparent  violation  of  the 
preceding  rules,  the  opposite  party  shall  be  at  liberty  to  apply  to  a  judge, 
suggesting  that  two  or  more  of  the  counts,  pleas,  avowries,  or  cogni- 
sances, are  founded  on  the  same  subject-matter  of  complaint,  or  ground 
of  answer  or  defence,  for  an  order  that  all  the  counts,  pleas,  avowries, 
or  cognisances  introduced  in  violation  of  the  rule,  be  struck  out  at  the 
cost  of  the  party  pleading ;  whereupon  the  judge  shall  order  accordingly, 
unless  he  shall  be  satisfied,  upon  cause  shown,  that  some  distinct  sub- 
ject-matter of  complaint  is  bond  fide  intended  to  be  established  in  respect 
of  each  of  such  counts,  or  some  distinct  ground  of  answer  or  defence  in 
respect  of  each  of  such  pleas,  avowries,  or  cognisances ;  in  which  case 
he  shall  endorse  upon  the  summons,  or  state  in  his  order,  as  the  case 
pay  be,  that  he  is  so  satisfied,  and  shall  also  specify  the  counts,  pleas, 
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avowries,  or  cognisances  mentioned  in  such  application,  which  shall  bo 
allowed."  And  the  7th  rule  provides,  that,  «  upon  the  trial,  where  there 
is  more  than  one  count,  plea,  avowry,  or  cognisance  upon  the  record,  and 
the  party  pleading  fails  to  establish  a  ^distinct  subject-matter  vi^nnn 
of  complaint  in  respect  of  each  count,  or  some  distinct  ground  ^ 
of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cognisance,  a 
verdict  and  judgment  shall  pass  against  him  upon  each  plea,  avowry,  or 
cognisance  which  he  shall  have  so  failed  to  establish ;  and  he  shall  be 
liable  to  the  other  party  for  all  the  costs  occasioned  by  such  count,  plea, 
avowry,  or  cognisance,  including  those  of  the  evidence  as  well  as  those 
of  the  pleadings :  And,  further,  in  all  cases  in  which  an  application  to  a 
judge  has  been  made  under  the  preceding  rule,  and  any  count,  plea, 
avowry,  or  cognisance  allowed  as  aforesaid  upon  the  ground  that  some 
distinct  subject-matter  of  complaint  wfts  bond  fide  intended  to  be  esta- 
blished at  the  trial  in  respect  of  each  count  so  allowed,  or  some  distinct 
ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cogni- 
sance so  allowed,  if  the  court  or  judge  before  whom  the  trial  is  had  shall 
be  of  opinion  that  no  such  distinct  subject-matter  of  complaint  was 
bond  fide  intended  to  be  established  in  respect  of  each  count  so  allowed, 
or  no  such  distinct  ground  of  answer  or  defence  in  respect  of  each  plea, 
avowry,  or  coguisance  so  allowed,  and  shall  so  certify  before  final  judg- 
ment, such  party  so  pleading  shall  not  recover  any  costs  upon  the  issue 
or  issues  upon  which  he  succeeds,  arising  out  of  any  count,  plea,  avowry, 
or  cognisance  with  respect  to  which  the  judge  shall  so  certify." 

The  statutory  power  conferred  by  these  rules  is  expressly  confined  to 
a  judge  sitting  at  chambers:  the  court  has  no  jurisdiction  in  the  matter ; 
it  can  neither  control  the  exercise  of  the  judge's  discretion,  nor  in  any 
way  interfere,  where  the  judge  certifies  under  the  7th  rule.  In  Cann  v. 
F<icey^  4  Ad.  k  E.  68,  5  N.  &  M.  405,  it  was  held,  that,  where  a  judge 
has  certified  to  deprive  the  plaintiff  of  costs  under  the  43  Eliz.  c.  6, 
8.  2,  in  a  case  within  *the  statute,  the  court  cannot  order  the  ri^n^A 
plaintiff's  full  costs  to  be  taxed  notwithstanding  the  certificate,  ^ 
on  the  ground  that  the  judge  gave  an  erroneous  reason  for  certifying. 
And  Patteson,  J.,  said:  "I  always  understood,  that,  under  the  statute 
of  Elizabeth,  the  court  never  interfered  with  the  discretion  of  the  judge, 
but  would  only  inquire  whether  or  not  he  had  the  power  to  certify  at 
all."  The  machinery  of  the  new  rules  cannot  be  applied  by  the  court. 
In  Morse  v.  Apperley^  6  M.  &  W.  145,  where  an  application  was  made 
to  the  Court  of  Exchequer  to  strike  out  certain  pleas,  on  the  ground  that 
they  were  pleaded  in  violation  of  these  rules,  Gurnet,  B.,  before  whom 
a  summons  ha<i  been  taken  out  for  the  same  purpose,  having  refused  to 
make  any  order, — Aldbrson,  B.,  says:  "My  brother' Gurnby  having 
refused  to  make  any  order,  I  do  not  see  how  this  court  can  interfere. 
When  a  judge  makes  an  erroneous  order,  then  you  may  appeal  to  the 
court:  but  here  he  makes  no  order.     The  court  has  not  the  same  power 
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in  tliifl  respect  that  the  judge  has ;  for  example,  if  parties  come  before 
me  at  chambers  upon  an  application  like  the  present,  and,  in  answer  to 
my  inquiry  -whether  the  defendant  intends  to  make  two  separate  defences 
under  the  proposed  pleas,  he  satisfies  me  that  he  does  so  intend,  I  make 
an  endorsement  upon  the  summons  aocordingly.  The  court,  howeyer, 
has  no  power  to  make  such  endorsement ;  which  shows  that  there  cannot 
be  an  original  application  to  the  court.  In  a  case  like  the  present, 
where  the  point  could  not  be  raised  except  an  order  be  made,  the  party 
might  apply  to  another  judge :  but,  if  each  judge  individually  refuses  to 
make  an  order,  an  appeal  to  them  collectively  in  this  court  can  surely 
be  of  no  avail." 

Assuming  that  the  court  has  jurisdiction,  and, — ^tbough  there  is  no 
**T*7fV}  P^^^^®  decision  as  to  the  meaning  of  the  *w(»*d, — ^that  ^^  apparent 
^  violation,"  means  apparent  cm  the  face  of  the  record, — ^the  rule 
has  not  been  violated  here.  The  plaintiffs  would  not,  necessarily,  re- 
cover the  same  amount  of  damages  under  the  first  and  the  third  counts. 
[Maule,  J.  The  plaintiffs  must  go  for  a  distinct  subject-matter  in 
respect  of  each  count.  If  the  third  involves  part  of  what  is  covered  bj 
the  first  count,  it  is  in  violation  of  the  rule.]  In  Morse  v.  Apperley,  in 
trespass  quare  ela'usum  fregit^  the  defendant  pleaded, — first,  not  gniltj, 
— secondly,  that  the  plaintiff  was  not  possessed, — thirdly,  that  the  de- 
fendant was  seised  in  fee, — fourthly,  that  A.  B.  was  seised  in  fee,  and 
that  the  defendant,  by  his  command,  committed  the  trespass  complained 
of,  &c.  Upon  an  application  to  strike  out  the  third  and  fourth  pleas,  od 
the  ground  that  they  were  founded  on  the  same  ground  of  defence  as 
the  second, — the  court  said  :(a)  <<  We  think  these  pleas  are  not  necessa- 
rily in  contravention  of  the  rule.  Th«  plea  of  liberum  tenemeiUuwi^) 
admits  the  plaintiff  to  have  the  actual  possession,  but  alleges  that  the 
right  of  possession  is  in  the  defendant  as  owner  of  the  fee.  It  is  con- 
sistent with  that  plea  that  the  plaintiff  may  be  in  possession  under  a 
lease  from  the  owner  of  the  fee.  It  is  possible  that  these  pleas  may 
apply  to  a  state  of  facts  constituting  one  and  the  same  subject-matter 
of  defence,  but  it  is  also  possible  that  they  may  apply  to  a  totally  dif- 
ferent state  of  facts,  constituting  a  different  defence ;  and,  if  that  be  so, 
they  do  not  come  within  the  rule  which  has  been  cited." 

If  the  court  should  be  of  opinion  that  these  two  counts  are  in  apparent 
violation  of  the  5th  rule,  the  plaintiffs'  attorney  has  made  an  affidavit, 
in  order  to  entitle  them  to  the  benefit  of  the  6th  rule.  That  affidavit 
states  <Hhat  this  action  is  brought  to  recover  1988?.  0«.  10<2.,  being  in 
♦77R1  P^^  ^^  machines  and  ^apparatus  delivered  at  the  defendant's 
-*  premises  in  London,  under  the  agreement  and  in  manner  in  tbe 
first  count  mentioned,  and,  in  other  part,  for  work  and  repairs  generally 
and  independent  of  the  contract  set  forth  in  the  first  count,  and,  as  to 
the  residue,  for  machines  and  apparatus  as  mentioned  in  the  first  count, 

(a)  6  M.  &  W.  14^.  {h)  The  ple«  was  aetein  mjm. 
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except  that  the  same  were  not  delivered  at  the  defendant's  premises  in 
London,  and  so  were  not  altogether  under  or  within  the  terms  of  the 
special  contract  in  the  first  count  mentioned ;  and  that  some  distinct 
subject-matter  of  complaint  is  bond  fide  intended  to  be  established  in 
respect  of  each  of  the  first  and  third  counts." 

T.  Jones^  in  support  of  the  rule.  It  is  conceded,  on  the  other  side, 
that  the  party  aggrieved  may  appeal  to  the  court,  where  the  judge  at 
chambers  has  made  an  erroneous  order  :  but  it  is  insisted  that  no  appeal 
lies  where  the  judge  declines  to  exercise  his  discretion.  The  proposition 
is  most  monstrous  and  inequitable,  and  is  distinctly  opposed  to  authority. 
A  contrary  conclusion  was  come  to  by  the  Court  of  Exchequer,  upon 
the  13th  rule  of  Trinity  term,  1  W.  4,  the  language  of  which  is  very 
similar  to  that  of  the  rule  under  discussion.  That  rule  provides  that 
<(  no  rale  to  show  cause,  or  motion,  shall  be  required,  in  order  to  obtain 
a  rule  to  plead  several  matters,  or  to  make  several  avowries  or  cogni- 
sances ;  but  that  such  rules  shall  be  drawn  up  upon  a  judge's  order,  to 
be  made  upon  a  summons,  accompanied  by  a  short  abstract  or  statement 
of  the  intended  pleas,  avowries,  or  cognisances."  In  Johnstone  v. 
Snowies,  1  Dowl.  N.  S.  30,  it  was  held  that  the  rule  does  not  prevent 
a  defendant  from  applying  to  the  court,  where  leave  to  plead  several 
matters  is  refused  by  a  judge,  and  that  the  previous  application  need  not 
be  mentioned  in  the  *rule :  Aldbrson,  B.,  observing, — not  very  r^i^iyi* 
consistently  with  the  dictum  ascribed  to  him  in  Morse  v.  Apper-  ^ 
/ey,^*«  I  think  the  defendant  is  entitled  to  make  this  application.  The 
judge  refuses  an  order,  upon  which  the  defendant  comes  to  the  court ; 
and  it  is  a  good  answer  to  the  objection  which  might  otherwise  be  made, 
— that  he  ought  to  go  before  a  judge, — to  say  that  he  did  go,  but  could 
not  obtain  what  he  wanted.*'  [Maulb,  J.  There  are  no  negative  words 
in  that  rule,  to  take  away  the  power  conferred  upon  the  court  by  the 
statute  of  4  &  5  Ann.  c.  16.]  In  Oholmondeley  v.  Payne,  3  N.  C.  708, 
4  Scott,  418,  two  counts  upon  the  same  contract,  the  one  alleging  the 
defendant  to  be  liable  jointly  with  another,  the  other,  alone,  were  dis^- 
Allowed.  There,  the  plaintiff  had  applied  to  a  judge  at  chambers ;  and 
an  appeal  was  made  to  the  court,  the  learned  judge  declining  to  make 
an  order.  In  support  of  the  rule  in  that  case,  reliance  was  placed  upon 
Jenkins  v.  Treloar,  IM.kW.  16,  1  TyrwL  k  G.  316,  4  Dowl.  P.  C. 
690,  where  the  declaration  contained  one  count  claiming  a  fee  or  reward, 
in  the  name  of  metage,  on  coals  imported  into  the  port  of  Truro,  alleged 
to  be  due  to  the  plaintiff  as  lessee,  under  the  corporation  of  Traro,  of 
An  ancient  office  of  meter,  to  which  the  fee  was  stated  to  be  incident,  and 
another  count  claiming  the  same  sum  as  a  port-duty ;  and  the  court 
held  that  these  counts  were  only  different  statements  of  the  same  sub- 
ject-matter of  complaint,  within  the  meaning  of  the  rule ;  and,  in  order 
to  obviate  the  inconveoienco  suggested  as  to  the  6th  and  7th  rules,  the 
rule  was  made  absolute,  to  strike  out  one  count  of  the  declaration,  with 
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costs  of  striking  it  out,  unless  the  judge  at  chambers,  on  a  reference  back 
to  him,  should  exercise  the  discretion  given  by  the  rule,  of  allowing 
*7^RT  *^^^^  counts,  on  the  undertaking  of  the  plaintiff  to  give  evidence 
^  of  substantially  different  claims.  Tindal,  G.  J.,  thereupon 
said  :{a)  <«  Upon  reading  the  first  two  counts  of  this  declaration,  I  am 
unable  to  discover  that  they  relate  to  two  distinct  subject-matters ;  and, 
therefore,  I  think  we  must  abide  by  the  rule,  the  terms  of  which  are 
very  express.  The  only  way  in  which  the  plaintiff  can  have  the  benefit 
of  the  two  counts,  is,  by  referring  the  matter  back  to  the  judge  at  cham- 
bers, to  make  the  endorsement  on  the  summons,  or  give  the  certificate 
on  the  face  of  his  order,  under  the  6th  and  7th  clauses  of  the  rules  of 
pleading  referred  to,  according  to  the  course  adopted  by  the  Court  of 
Exchequer  in  Jenkins  v.  Treloar.*' 

The  first  count  in  this  case  is  clearly  unnecessary.  All  that  the 
plaintiff  could  recover  under  that  count,  he  might  recover  under  the 
third.  [Cresswell,  J.  I  am  not  quite  satisfied  of  that.]  The  price 
of  the  machines  is  recoverable  on  the  count  for  goods  sold  and  delivered. 
The  w^ord  "  apparent,"  in  the  sixth  rule,  is  evidently  used  in  contradis- 
tinction to  "  actual."  [Maulb,  J.  To  constitute  an  actual  violation 
of  the  rule,  there  must  be  an  absence  of  intention  to  establish  a  distinct 
subject-matter  of  complaint  in  respect  of  each  count,  which  never  can 
appear  upon  the  face  of  the  declaration.]  It  is  extremely  difficult  to 
speculate  upon  the  real  meaning  of  the  word.  One  of  the  examples 
given  in  the  5th  rule,  is  this — "  counts  for  not  accepting  or  paying  for 
goods  sold,  and  for  the  price  of  the  same  goods  as  goods  bargained  and 
sold,  are  not  to  be  allowed."  Who  is  to  say,  upon  a  mere  inspection  of 
the  declaration,  whether  these  two  counts  relate  to  the  same  subject- 
matter  or  not  ?  [Maulb,  J.  I  think  there  can  be  no  doubt  that  the 
yr^Q-i  violation  must  be  apparent  on  looking  at  the  counts.]  ♦That 
'  -*  being  so,  it  is  clear  that  these  two  counts  cannot  be  allowed, 
except  upon  the  terms  of  the  rule  adopted  in  Jenkins  v.  Treloar^  and 
Cholmondeley  v.  Payne, 

CoLTMAN,  J.  It  seems  to  me,  that,  in  order  to  entitle  a  party  to 
apply  to  a  judge  to  strike  out  counts  as  being  in  apparent  violation  of 
the  fifth  rule,  there  must  be  reason  to  imagine,  from  an  inspection  of  the 
declaration,  that  the  plaintiff  has  stated  the  same  cause  of  action  in  two 
different  counts.  The  intention  of  the  rule  has  always  appeared  to  rae 
to  be,  that  two  counts  shall  not  be  allowed,  unless  it  be  meant  to  gire 
evidence  of  two  different  contracts.  It  is  manifestly  unreasonable  that 
a  plaintiff  should  be  permitted  to  allege  the  same  contract  in  two  differ^ 
ent  ways.  The  affidavit  that  has  been  read,  showing  that  there  were  in 
fact  two  different  contracts,  the  plaintiff  is,  I  think,  entitled  to  the  alter- 
native, either  to  abandon  one  of  the  counts,  or  to  be  subject  to  the  judg- 
ment of  a  judge  at  chambers,  who  may  endorse  on  the  summons  that  be 

yO,)  In  Cholmondeley  v.  Payne, 
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is  satisfied  that  a  distinct  ground  of  action  is  intended  to  be  established 
in  respect  of  each  of  the  counts.  The  case  of  Gholmondeley  v.  Payne 
shows  that  the  court  may  so  far  review  the  discretion  of  the  judge, 
where  he  has  declined  to  make  an  order. 

Maule,  J.  By  the  6th  rule,  several  counts  are  not  to  be  allowed,  un- 
less a  distinct  subject-matter  of  complaint  is  intended  to  be  established  in 
respect  of  each.  The  question  is,  whether  the  declaration  in  this  case  is  in 
apparent  violation  of  the  rule.  Amongst  the  examples  given  are  the  fol- 
lowing : — "  Counts  founded  on  one  and  the  same  principal  matter  of  com- 
plaint, but  varied  in  statement,  description,  or  circumstances  only,  are  not 
to  be  allowed.  Ex,  gr.  Counts  founded  upon  the  same  contract,  described 
m  one  as  a  contract  without  *a  condition,  and  in  another  as  a  con-  vi^^or^ 
Iract  with  a  condition,  are  not  to  be  allowed ;  for,  they  are  founded  *- 
on  the  same  subject-matter  of  complaint,  and  are  only  variations  in  the 
statement  of  one  and  the  same  contract.  So,  counts  for  not  giving,  or  de- 
livering, or  accepting  a  bill  of  exchange  in  payment,  according  to  the 
contract  of  sale,  for  goods  sold  and  delivered,  and  for  the  price  of  the 
same  goods  to  be  paid  in  money,  are  not  to  be  allowed.  So,  counts  for 
not  accepting  and  paying  for  goods  sold,  and  for  the  price  of  the  same 
goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed."  These  ex- 
amples, I  think,  show  that  the  rule  was  intended  to  be  applied  upon  an 
inspection  of  the  declaration.  It  never  could  have  been  intended  that 
BO  inconvenient  a  course  as  an  inquiry  upon  affidavit  should  take  place. 
And  this  is  the  more  evident  when  we  come  to  the  6th  rule,  which  pre- 
scribes the  mode  of  proceeding  before  the  judge.  The  word  "apparent** 
seems  to  me  to  have  been  used  in  the  sense  suggested  by  my  brother 
CoLTMAN.  The  question  then,  is,  whether  the  first  and  the  third  counts 
in  this  case  are  inserted  in  apparent  violation  of  the  rule,  in  that  sense. 
In  the  first  count,  the  plaintiffs  allege  that  the  defendants  are  indebted 
to  them  for  a  particular  kind  of  goods  manufactured  under  particular 
circumstances.  There  is  nothing  in  that  count  which  might  not,  I  ap- 
prehend, be  given  in  evidence  under  the  count  for  goods  sold  and  de- 
livered. The  insertion  of  the  two  counts  seems  to  me  clearly  to  be  a 
more  apparent  violation  of  the  rule  than  some  of  the  examples  given. 
The  plaintiff  could  recover  nothing  under  the  first  count,  which  he  might 
not  have  recovered  under  the  third ;  and  that  shows  that  the  joinder  of 
the  two  counts  is  in  apparent  violation  of  the  rule.  I  therefore  think  the 
proper  course  will  be,  to  make  the  rule  absolute  for  striking  out  one  of  the 
counts,  unless  my  brother  Cresswbll  at  chambers  is  '''satisfied, —  r^YQ-i 
as  possibly  he  will  be  after  the  affidavit  that  has  been  read, —  *- 
that  the  plaintiffs  bond  fide  intend  to  establish  a  distinct  subject-mat- 
ter of  complaint  in  respect  of  each  of  the  counts.  And  then  the  en- 
dorsement and  certificate  provided  by  the  6th  and  7th  rules  may  take 
place. 

The  lord  chief  justice  desired  me  to  say  that  he  agrees  with  my  bro- 
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ther  CoLTMAN  and  myself  in  thinking  that  the  counts  in  question  are  in 
apparent  violation  of  the  rule. 

Gresswell,  J.  I  agree  with  the  rest  of  the  court  in  thinking,  that, 
to  entitle  a  judge  to  strike  out  one  of  the  counts,  they  must  be  in  ap- 
parent violation  of  the  5th  rule.  And  I  only  differ  from  them  in  this, 
that  I  am  unable  to  discover  that  there  is  in  this  case  any  apparent  Eo- 
lation. Role  absolute  accordingly,  (a) 

(a)  In  Gilbert  r.  Halts,  2  Dowl.  &  Lowndes,  227,  the  declaration  contained  twenty-fire 
oountd:  the  tirat  fifteen  were  on  bills  of  exchange  drawn  at  Pftris;  the  next  five,  which  re- 
lated to  the  same  bills,  were  special  counts  founded  on  the  law  of  France;  and  the  last  five 
were  on  a  special  agreement  to  pay  the  bills,  in  consideration  of  the  plaintifif's  procuring  their 
discoanL  The  Court  of  Exchequer  refused  to  strike  out  (he  last  set  of  counts,  as  being  in  api^nr- 
cnt  violation  of  the  4th  rule  of  Hilary  term,  4  W.  4.  In  support  of  the  rule,  it  was  suggested 
that "  the  true  test  is,  to  consider  whether  the  plaintifif  could  recover  under  the  last  set  of  count«, 
any  damage  to  which  he  would  not  be  entitled  under  the  other  counts."  But  Pollock,  C.  B^ 
said :  <^  I  do  not  think  that  the  true  criterion  in  these  cases  is  that  suggested  by  the  defendaot  5 
oounseL  In  the  example  given  in  tlie  rule  of  court,  freight  on  a  charter-party  is  allowed  to 
be  joined  with  a  count  for  freight  pro  rata  ilintrit;  and  such  two  counts  might  &irly  be 
joined  with  a  third,  on  a  special  agreement  to  pay  for  the  goods  carried.  Each  of  those  couot» 
would  require  different  pleadings  and  different  evidence  to  support  iL  So^  in  the  present 
case,  the  three  sets  of  counts  are  founded  on  separate  and  distinct  rights.  The  first,  oq 
*the  Itx  merealoria;  the  second,  on  the  law  of  France;  and  the  third  on  the  special 
*782j  agreement."  And  Alderson,  B.,  said :  "  These  counts  certainly  do  not,  on  the  fkcn 
of  them,  appear  to  be  in  violation  of  the  rule ;  althoogh  it  may  probably  turn  out 
that  there  was,  in  point  of  fact,  but  one  contract  between  the  parties.'' 

And  tee  Matthanton  v.  Bay,  16  M.  &  W.  329. 
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RICH  V.  BASTERFIELD.    July  8. 

Although  the  owner  of  property  may,  as  occupier,  be  responsible  for  injuries  arising  from 
acts  done  upon  that  property  by  persons  who  are  there  by  his  permission,  though  not 
strictly  his  agents  or  servants, — such  liability  attaches  only  upon  parties  in  actual  pos- 
session. 

Where,  therefore,  an  action  was  brought  against  A.,  the  owner  of  premises,  for  a  nuisance 
arising  from  smoke  issuing  out  of  a  chimney,  to  the  prejudice  of  the  plaintiff  in  his  occu- 
pation of  an  adjoining  messuage,— on  the  ground  that  A.,  having  erected  the  chimney,  and 
let  the  premises  with  the  chimney  so  erected,  had  impliedly  authorized  the  lighting  of  a 
fire  therein  -.-^•HtUi,  that  the  action  would  not  lie. 

Beld,  also,  that,  inasmuch  as  the  premises  were  in  the  occupation  of  B.^  a  tenant  at  the  time 
the  fires  were  lighted,  A.  was  entitled  to  a  verdict  on  a  plea  of  **  not  possessed/*  the  alle- 
gation as  to  possession  having  reference  to  the  time  when  the  nuisance  complained  of  was 
committed,  and  not  to  the  time  at  which  the  chimney  was  erected. 

This  was  an  action  upon  the  case,  for  an  alleged  nuisance. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of 
the  committing  of  the  grievances  thereinafter  mentioned,  was,  and  from 
thence  continually  had  been,  and  still  was,  lawfully  possessed  of  a  cer- 
tain ^messuage  and  dwelling-house,  situate,  to  wit,  in  the  county  r^irftj^ 
of  Middlesex,  which  messuage  and  dwelling-house,  the  plaintiff  '- 
and  his  family,  at  the  several  times  thereinafter  mentioned,  occupied  and 
inhabited,  and  dwelt  in,  and  still  did  occupy,  inhabit,  and  dwell  in ;  that 
the  defendant^  before  and  at  the  time  of  committing  the  said  grievances, 
was  possessed  of  divers,  to  wit,  two  messuages,  yards,  gardens,  and  pre- 
mises, near  to  the  said  messuage  and  dwelling-house  of  the  plaintiff,  yet 
that  the  defendant,  well  knowing  the  premises,  but  contriving  and  in- 
tending to  injure,  prejudice,  ancl  aggrieve  the  plaintiff,  and  to  incommode 
and  annoy  him  and  his  family  ii^  the  possessions  occupation,  and  eigoy* 
ment  of  his  said  messuage  a^^d  dwelling-house,  theretofore^  to  wit,  on  the 
Ist  of  June,  I84&y  and  on  divers  other  days,  between  that  day  and  the 
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commencement  of  the  suit,  wrongfully  and  injuriously  erected,  and  caused 
to  be  erected,  a  shop  and  building,  and  divers,  to  wit,  two  chimneys,  upon 
che  said  yards  and  gardens  of  the  defendant,  and  near  to  the  said  mes- 
suage and  dwelling-house  of  the  plaintiff;  and  the  defendant  then  wrong- 
fully and  injuriously  continued  the  said  shop,  building,  and  chimneys,  so 
erected,  for  a  long  time,  to  wit,  from  the  day  and  year  first  aforesaid  until 
the  commencement  of  the  suit ;  and  the  defendant,  on  the  several  days 
aforesaid,  wrongfully  and  injuriously  lighted  divers  fires  in  the  said  shop 
and  building,  and  caused  divers  large  quantities  of  noxious,  dirty,  offen- 
sive, and  unwholesome  smoke,  vapours,  and  stenches  to  arise  and  ascend 
and  issue  from  and  out  of  the  said  chimneys  ;  and  that,  by  means  of  the 
premises,  the  said  smoke,  vapours,  and  stenches  entered  into,  penetrated, 
and  spread  over  and  through  the  said  messuage  and  dwelling-house  of 
the  plaintiff,  and  the  same  messuage  and  dwelling-house  of  the  plaintiff 
*7fi^T  ^^^  been,  during  all  the  time  aforesaid,  rendered,  and  still  were, 
-*  ^uncomfortable,  unhealthy,  and  unwholesome,  and  unfit  for  ha- 
bitation ;  and  the  plaintiff  had,  by  means  of  the  premises,  been  forced 
and  obliged  to,  and  necessarily  did,  keep  the  windows  of  his  messuage 
and  dwelling-house  closed  for  long,  unreasonable,  and  inconvenient 
spaces  of  time,  to  exclude  the  said  smoke,  vapours,  and  stenches  from 
liis  said  messuage  and  dwelling-house,  and  was  prevented  from  obtain- 
ing and  receiving  fresh  air  in  his  said  messuage  and  dwelling-house, 
which  he  otherwise  could  and  might  have  obtained  and  received ;  and 
the  plaintiff  and  his  family  were  also,  by  means  of  the  premises,  greatly 
annoyed  and  incommoded  in  the  possession,  use,  occupation,  and  enjoy- 
ment of  his  said  messuage  and  dwelling-house,  and  the  furniture  and 
chattels  of  the  plaintiff,  then  being  in  his  said  messuage  and  dwelling- 
house,  had  been  and  were,  by  means  of  the  premises,  dirted,  spoiled, 
and  damaged,  and  rendered  of  no  use  or  value  to  the  plaintiff;  and  the 
said  messuage  and  dwelling-house  of  the  plaintiff  had  been  and  were,  by 
mean3  of  the  premises,  depreciated  and  lessened  in  value,  &c. 

The  defendant  pleaded — first,  not  guilty — secondly,  that  he,  the  de- 
fendant, at  the  said  time  when,  &c.,  in  the  declaration  mentioned,  was 
not  possessed  of  the  said  alleged  two  messuages,  yards,  gardens,  and 
premises  secondly  in  the  said  declaration  mentioned,  or  of  any  of  them, 
or  of  any  part  thereof,  in  manner  and  form  as  in  the  said  declaration  in 
that  behalf  alleged ;  concluding  to  the  country. 

Issue  thereon. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  at  Westminster 
after  Hilary  Term,  1846.  The  facts  were  as  follows : — The  plaintiff  is 
an  engineer  residing,  and  carrying  on  his  business,  at  No.  10,  Palace 
Row,  New  Road,  St.  Pancras.  In  the  year  1835,  the  defendant  pnr- 
*79<^1  chased  two  leasehold  houses  in  Palace  Row,  ^numbered  respec- 
^  tively  12  and  13.  The  houses  in  Palace  Row  stand  a  consider- 
able distance  back  from  the  public  road.    Each  of  them  had  formerly  a 
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gurden  or  court-yard  in  front ;  but,  on  seyeral  of  these,  shops  had,  from 
time  to  time,  been  erected,  having  flat  roofs,  to  the  heighth  of  the  first- 
floor  urindows  of  the  dwelling-houses  in  their  rear.  At  the  time  the  defend- 
ant became  possessed  of  Nos.  12  and  13,  there  was  in  front  of  No.  12  a 
building  of  the  description  before  mentioned ;  which  was  used  as  a  cofiee- 
shop,  and  which  had  in  it  a  fireplace  with  a  descending  flue  communi- 
cating with  one  of  the  chimneys  of  the  dwelling-house.  Shortly  after 
he  purchased  the  houses,  the  defendant  built  a  shop  in  front  of  No.  13, 
and  removed  the  descending  fine  from  No.  12,  and  substituted  a  chim- 
ney, which  stood  a  few  feet  above  the  roof  of  the  shop.  These  two 
shops  the  defendant  let  to  weekly  tenants,  in  whose  occupation  they 
were  at  the  time  of  the  committing  of  the  alleged  nuisance. 

The  side-wall  of  the  house  No.  9,  adjoining  to  the  plain tiS"s  house, 
towards  the  west,  projected  considerably ;  and,  when  the  wind  set  from 
the  east  or  south-east,  the  smoke  from  the  chimney  of  the  shop  at  No. 
12  had  no  escape,  and,  consequently,  caused  great  annoyance  to  the 
plaintiff. 

On  the  part  of  the  defendant  it  was  contended — ^first,  that,  inasmuch 
as  the  act  of  lighting  the  fires  which  caused  the  smoke  was  the  act  of 
the  tenant,  and  not  of  the  defendant  himself,  he  was  entitled  to  a  ver- 
dict on  the  issue'  on  not  guilty — secondly,  that,  the  premises  being  in  the 
possession  of  the  defendant's  tenant,  at  the  time  of  the  committing  of 
the  alleged  grievance,  and  so  continuing,  the  defendant  was  also  entitled 
to  a  verdict  on  the  second  issue — thirdly,  that  every  man  has  a  right  to 
the  use  of  the  atmosphere  for  the  purpose  of  *  carrying  off  riti^ron 
smoke  proceeding  from  an  ordinary  chimney,  with  the  use  of  ^ 
the  ordinary  fuel. 

The  learned  judge  told  the  jury  that  every  man  is  bound  so  to  use  his 
property  as  not  to  injure  his  neighbour's  rights, — with  this  qualification, 
that  he  may  make  a  reasonable  use  of  his  own  rights,  exercising  them 
in  a  reasonable  place :  and  he  left  it  to  them  to  say  whether  or  not  the 
defendant  had  exercised  his  rights  in  a  reasonable  manner,  with  refer- 
ence to  the  property  in  question ;  reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him  upon  the  grounds  above  presented,  in 
the  event  of  the  jury  finding  for  the  plaintiff. 

The  jury  having  found  a  verdict  for  the  plaintiff,  damages  40«., 

Byle9^  Serjt.,  in  Easter  term,  1846,  accordingly  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial  on  the  ground  of 
misdirection. 

Talfourd^  Serjt.,  (with  whom  was  Peacock^  on  a  subsequent  day  in 
the  same  term,(a)  showed  cause.  It  is  true,  the  defendant  did  not  light 
the  fires  the  smoke  from  which  penetrated  the  plaiptiff's  dwelling-house; 
but  he  built  the  chimney,  and  afterwards  let  the  shop  with  the  chimney; 
and  therefore,  in  contemplation  of  law,  he  was  the  author  of  the  nui- 

(a)  The  judges  preflent  being  Tindal,  C.  J.,  and  G>ltmaD,  CresswoUi  and  £rle,  Js. 
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sanoe.  Every  man  is  responsible  for  the  natural  and  necessary  eonse* 
quences  of  his  acts:  and  here,  the  defendant  must  be  taken  to  have 
erected  the  chimney  for  the  only  purpose  to  which  it  could  be  applied. 
The  case  of  The  King  v.  Pedle}/,  1  Ad.  k  E.  822,  8  N.  &  M.  627,  goes 
further  than  it  is  necessary  to  go  here,  in  order  to  sustain  the  plaintiff's 
case.  It  was  there  held,  that,  if  the  owner  of  land  erect  a  building 
♦7ftRl  ^^^^^  ^^  ^  nuisance,  ^or  of  which  the  occupation  is  likely  to  pro- 
-^  duce  a  nuisance,  and  lets  the  land,  he  is  liable  to  an  indictment 
for  such  nuisance  being  continued  or  created  during  the  term :  so,  if  he 
let  a  building  which  requires  particular  care  to  prevent  the  occupation 
from  becoming  a  nuisance,  and  the  nuisance  occurs  for  want  of  such  care 
on  the  part  of  the  tenant.  And  Littledale,  J.,  said :  <<  If  a  nuisance 
be  created,  and  a  man  purchase  the  premises  with  the  nuisance  upon 
them,  though  there  be  a  demise  for  a  term  at  the  time  of  the  purchase, 
so  that  the  purchaser  has  no  opportunity  of  removing  the  nuisance,  yet 
by  purchasing  the  reversion  he  makes  himself  liable  for  the  nuisance. 
£ut  if,  after  the  reversion  is  purchased,  the  nuisance  be  erected  by  the 
occupier,  the  reversioner  incurs  no  responsibility :  yet,  in  such  a  case, 
if  there  were  only  a  tenancy  from  year  to  year,  or  any  short  period,  and 
the  landlord  chose  to  renew  the  tenancy  after  the  tenant  had  erected  the 
nuisance,  that  would  make  the  landlord  liable.  He  is  not  to  let  the 
land  with  the  nuisance  upon  it.  Here  the  periods  are  short,  so  thst 
there  has  been  a  re-letting ;  and  thiat  has  taken  place  after  the  user  of  the 
buildings  had  created  the  nuisance.  This  is,  therefore,  a  case  in  which 
the  reversioner  is  liable."  The  case  of  The  King  v.  Moorej  8  B.  & 
Ad.  184,  which  is  there  dted,  proceeded  upon  the  same  principle.  In 
that  case,  the  indictment  charged  the  defendant  with  keeping  certain 
enclosed  lands  near  the  king's  highway,  for  the  purpose  of  persons  fre- 
quenting the  same  to  practise  rifle-shooting,  and  to  shoot  at  pigeons  with 
fire-arms ;  and  that  he  unlawfully  and  injuriously  caus^  divers  persons 
to  meet  there  for  that  purpose,  and  suffered  and  caused  a  great  number 
of  idle  and  disorderly  persons,  armed  with  fire-arms,  to  meet  in  the  high- 

♦7RQ1  ^^7^'  ^^'>  ^^^  ^^®  ^^  enclosed  "^grounds,  discharging  fire- 
•*  arms,  making  a  great  noise,  ftc,  by  which  the  king's  subjects 
were  disturbed  and  put  in  peril.  At  the  trial  it  was  proved  that  the  de- 
fendant had  converted  his  premises,  which  were  situate  at  Bayswater,  in 
the  county  of  Middlesex,  near  a  public  highway  there,  into  a  shooting- 
ground,  where  persons  came  to  shoot  with  rifles  at  a  target,  and  ako  at 
pigeons ;  and  that,  as  the  pigeons  which  were  flred  at  frequently  escaped, 
persons  collected  outside  of-  the  ground,  and  in  the  neighbouring  fields, 
to  shoot  at  them  as  they  strayed,  causing  a  great  noise  and  disturbance, 
and  doing  mischief  by  the  shot.  And  it  was  held  that  the  evidence 
supported  the  allegation  that  the  defendant  eauied  such  persons  to  assenh 
ble,  dischargmg  fire-arms,  &c.,  inasmuch  as  their  so  doing  waa  a  probaUe 
consequence  of  his  keeping  ground  for  shootiiig  pigeons  in  such  a  place* 
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So,  here,  the  nuisance  complained  of  was  a  probable  and  natural  conse* 
quence  of  the  erection  of  the  chimney.  In  Rex  v.  Carlile^  6  G.  & 
P.  636,  it  was  held,  that,  if  a  party  having  a  house  in  a  street,  exhibit 
effigies  at  his  windows,  and  thereby  attracts  a  crowd  to  look  at  them, 
which  causes  the  footway  to  be  obstructed,  so  that  the  public  cannot  pass 
as  they  ought  to  do,  this  is  an  indictable  offence,  although  the  effigies 
exhibited  are  not  libellous.  [Cresswell,  J.  In  Tlie  King  v.  Moore^ 
the  defendant  invited  people  to  come  to  his  premises  for  the  purpose  of 
committing  the  nuisance  ;(a)  and,  in  The  King  v.  Pedley^  Littledale,  J., 
speaks  of  a  re-letting  after  the  user  of  the  buildings  had  created  the  nui- 
sance.] Here,  the  building  of  the  chimney  determines  the  character, 
and  regulates  the  amount,  of  the  nuisance.  The  defendant  invites  his 
tenants  to  commit  the  nuisance;  and  their  acts  will,  in  the  course  of 
time,  give  him  the  right  so  to  use  his  premises.  The  only  question  is, 
^whether,  the  defendant  having  erected  the  chimney,  the  user  ri^nacs 
of  it  by  his  tenants,  holding  from  week  to  week,  is  correctly  de-  ^ 
scribed  as  a  user  by  him.  In  Rosewell  v.  Prior,  2  Salk.  460,  1  Ld. 
Kaym.  713,  Lilly's  Entries,  81,(i)  the  plaintiff,  having  recovered  damages 
in  an  action  upon  the  case  for  obstructing  his  lights,  afterwards  brought 
a  second  action  for  the  continuance  of  the  nuisance.  The  case  was — 
<«  Tenant  for  years  erected  a  nuisance,  and  afterwards  made  an  under- 
lease to  J.  S.  The  question  was,  whether,  after  a  recovery  against  the 
first  tenant  for  years  for  the  erection,  an  action  would  lie  against  hio" 
for  the  continuance  after  he  had  made  an  under-lease."  HJt  per  cur. 
*'  It  lies ;  for,  he  transferred  it  with  the  original  wrong ;  and  his  demise 
affirms  the  continuance  of  it.  He  hath  also  rent  as  a  consideration  for 
the  continuance,  and  therefore  ought  to  answer  the  damage  it  occasions. ((r) 
Receipt  of  rent  is  upholding. (ei)  The  action  lies  against  either,  at  the 
plaintiff's  election." 

With  regard  to  the  second  issue, — if  the  allegation  in  the  declaration 
of  the  defendant's  possession,  be  held  to  mean  such  a  possession  as 
would  enable  him  to  maintain  trespass  against  a  wrong-doer,  undoubtedly 
the  defendant  would  be  entitled  to  a  verdict  on  that  issue.  But  it  is 
submitted  that  that  allegation  is  abundantly  satisfied  by  proof  that  he 
was  the  owner  of  the  reversion.  Besides,  that  is  an  immaterial  issue ; 
and,  if  the  verdict  were  entered  thereon  for  the  defendant,  the  plaintiff 
would  still  be  entitled  to  judgment  non  obstante  veredicto. 

The  case  was  presented  to  the  jury  in  the  most  favourable  way  possi** 
ble  for  the  defendant.     The  shop  itself  being,  by  the  140th  section  of 
the  metropolitan-roads  '^'act,  7  G.  4,  c.  142,  declared  a  nuisance,    r^tirqf 
the  defendant  could  have  no  right  to  erect  the  chimney.   [Crbss-    ^ 
WELL,  J.     I  do  not  see  how  my  brother  Bjfle$  can  hope  to  establish  the 


(a)  And  he  catued  the  unumted  to  come. 

(d)  And  see  Penruddock'$  cote,  5  Co.  Rep.  100  b. 

(c)  Vide  Sir  W.  Jones,  272. 

(/)  Byppfm  ▼.  BoMi/c*,  Cra  Jac.  373,  1  HoU.  Rep.  221;  SmU  ▼.  ffaddon,  Cro.  J.  555. 
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proposition  he  contends  for,  on  this  part  of  the  case.  The  Court  of 
Queen's  Bench  has,  during  the  present  term,  held,  in  the  case  of  Roe  v. 
5rke  Marquess  of  Westmeath^  7  Law  Times,  82,  that  a  party  has  no 
right  to  build  up  a  wall  in  such  a  manner  as  to  obstruct  ancient  lights, 
or  prevent  the  influx  of  wholesome  air.] 

ByUsy  Serjt.,  and  Wordsworth^  in  support  of  the  rule.  The  decla- 
ration would  clearly  have  disclosed  no  good  cause  of  action,  if  it  had 
merely  alleged  the  erection  of  the  chimney ;  inasmuch  as  it  would  not, 
of  necessity,  have  been  used,  or,  if  used,  it  might  have  been  used  with 
a  description  of  fuel  creating  no  nuisance.  The  gravamen  here  is,  the 
emission  of  noxious  smoke :  and  upon  the  evidence  it  is  clear,  that  this 
is  not  chargeable  on  the  defendant,  for,  the  chimney  had  never  been 
used  when  the  present  tenant's  occupation  of  the  shop  commenced. 
The  cases  of  The  King  v.  Moore  and  The  King  v.  Pedley  are  very  dis- 
tinguishable :  in  the  one,  the  defendant  was  in  possession  of  the  pre- 
mises at  the  time  the  nuisance  complained  of  was  created ;  and,  in  the 
other,  he  let  the  premises  with  the  nuisance  existing  upon  them.  In 
his  commentary  upon  the  statute  of  Westminster  2,  c.  24,  (13  Edw.  1,  c. 
24,)  Lord  Coke  says  :  <<  Before  the  making  of  this  act,  an  assise  of  nu- 
sans  did  not  lye  against  him  that  levyed  the  nusans,  and  against  hii} 
alienee ;  so  as,  by  the  alienation  of  the  wrong-doer,  the  assise  of  nusans 
failed :  and  he  to  whom  the  nusans  was  done,  was  driven  to  his  quci 
permittat  (which  was  a  writ  of  right  in  his  nature,  wherein  was  great 
delay)  against  the  alienee  ;  and  the  reason  thereof  was,  for  that  there 
*7Q91  ^^  °^  ^"*  ^^  assise  *of  nusans  in  the  register,  but  that  snp- 
^  posed  that  the  tenant  in  the  assise  levavit ;  which  is  remedied 
by  this  act."  2  Inst.  405.  Rosewell  v.  Prior  is  a  mere  application  of 
the  old  law  to  the  assize  of  nuisance  given  by  that  statute. 

The  defendant  is  clearly  entitled  to  a  verdict  upon  the  issue  on  not 
possessed.  At  the  time  the  grievance  complained  of  was  committed, 
he  was  not  in  possession  of  the  premises. 

Unless  some  prescriptive  right  intervenes,  every  man  has  a  right 
to  build  a  chimney,  and  to  use  it  in  the  ordinary  way.  What  ease- 
ment can  the  plaintiff  claim  here?  [Erlb,  J.  A  man  may  have 
a  right  to  the  free  and  unobstructed  access  of  light  to  his  windows 
or  to  the  uninterrupted  passage  of  a  stream  of  water  through  his 
land;  the  obstruction  of  the  one,  or  the  interruption  or  diversion  of 
the  other,  gives  a  cause  of  action.  So,  a  man  may  have  a  prescrip- 
tive right  to  the  enjoyment  of  pure  and  uncontaminated  air.  Cress- 
well,  J.  In  Aldred's  case,  9  Co.  Rep.  57  a,  it  was  resolved  that  an 
action  on  the  case  lies  for  erecting  a  hogstye  so  near  the  house  of  the 
plaintiff  that  the  air  thereof  was  corrupted :  so,  of  a  limekiln,  if  the 
amoke  enters  the  plaintiff's  house,  so  that  he  cannot  dwell  there :  so,  of 
a  dye-house,  &c.,  if  the  filth  runs  into  his  fish-pond,  Jtc. :  and  Wbay, 
G.  J.,  laid  that  an  action  on  the  case  lies  for  obstructing  light  and  air, 
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but  not  for  obstructing  a  prospect.]  The  statute  7  G.  4,  c.  142,  wa$ 
made  diverso  intuitu.  The  declaration  is  not  framed  upon  it ;  nor  is  there 
any  allegation  that  the  premises  were  built  after  the  passing  of  that  act* 

The  court  took  time  to  consider ;  and,  the  constitution  of  the  court 
having  been  materially  changed  by  the  decease  of  Tindal,  C,  J.,  and 
the  removal  of  Erlb,  J.,  to  *the  Court  of  Queen's  Bench,  be-  r^^iyoq 
fore  any  decision  was  pronounced,  a  second  argument  was  di*  '- 
rected,  which  took  place  in  Easter  term,  1847,  before  Wildb,  C.  J., 
and  Coltman,  Cresswell,  and  V.  Williams,  Js. 

May  26.  Talfourdy  Serjt.,  and  Peacock^  for  the  plaintiff.  The  main 
question  is,  whether  the  defendant,  having  erected  the  chimney,  and  let  the 
shop  with  the  chimney  to  a  tenant,  who,  by  using  it  in  the  ordinary  way, 
caused  the  nuisance  complained  of,  can  be  charged  as  the  author  of  the 
nuisance ;  or  whether  he  is  discharged  from  all  liability,  because  he 
himself  did  not  light  the  fires.  [Wilde,  G.  J.  The  tenant  may  so  use 
the  chimney  as  to  cause  no  nuisance  ;  he  may  burn  coke.]  It  must  be 
assumed  that  the  chimney  was  built  with  a  view  to  its  use  in  the  ordi- 
nary way.  If  it  is  so  used  as  to  occasion  a  nuisance,  the  landlord  has 
it  in  his  power  to  abate  the  nuisance,  by  determining  the  tenancy,  in- 
stead of  sanctioning  the  continuance  of  it,  by  receiving  rent  week  after 
week.  Brent  v.  Haddon^  Oro.  Jac.  555,  and  Hosewell  v.  Prior ^  2  Salk. 
490,  1  Ld.  Baym.  713,  12  Mod.  635,  are  distinct  authorities  to  show 
that  the  landlord  is  liable  for  the  continuance.  [Wilde,  C.  J.  Sup- 
pose a  demise  of  the  shop  with  the  chimney,  and  several  mesne  assign- 
ments,— would  all  the  parties  through  whose  hands  the  premises  had 
passed  be  liable  ?]  The  original  lessor,  at  all  events,  would  be.  The 
King  V.  Moore^  The  King  v.  Pedley^  and  Rex  v.  Carlile^  are  strong 
authorities  in  favour  of  the  landlord's  liability.  In  the  first  of  these 
cases,  the  defendant  was  held  to  be  criminally  responsible  for  the  acts  of 
strangers,  because  such  acts  were  the  probable  result  of  the  nuisance 
created  by  him.  Upon  the  same  principle,  it  was  held,  in  Scott  v.  Shep^ 
herd^  2  W.  Blac.  892, 3  Wils.  403,(a)  that  trespass  lay  against  a  party  who 
threw  a  squib  into  a  crowd,  *which,  after  having  been  thrown  about  r^ci^Q  ^ 
in  self-defence  by  other  persons,  at  last  put  out  the  plaintiff's  eye.  '- 
In  Gregory  v.  Piper,  9  B.  &  G.  591,  4  M.  &  B.  500,  it  was  held  that  a 
master  is  liable  in  trespass  for  any  act  done  by  his  servant  in  the  course 
of  executing  his  orders  with  ordinary  care ;  and,  therefore,  where  a 
master  ordered  a  servant  to  lay  down  a  quantity  of  rubbish  near  his 
neighbour's  wall,  but  so  that  it  might  not  touch  the  same,  and  the  ser- 
vant used  ordinary  care  in  executing  the  orders  of  his  master,  but  some 
of  the  rubbish  naturally  ran  against  the  wall ; — it  was  held  that  the 
master  was  liable  in  trespass.  [Wilde,  G.  J.  The  King  v.  Pediey 
is  not  quite  this  case :  there,  it  appears,  the  houses  could  not  be  used 
by  the  tenants  without  becoming  a  nuisance.     So,  of  the  shooting- 

(a)  And  aee  3  £ast»  593 }  3M.&6.520j  4M.  &6.  57. 
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ground  in  The  King  v.  Moore.  Crbsswell,  J.  What  constitutes  tlie 
nuisance  here  ?]  The  smoke.  [Cresswell,  J.  That  forms  no  part 
of  the  thing  let.]  Nor  did  the  stench  in  The  King  v.  Pedley.  In 
Rex  V.  Crow,  3  Campb.  224,  it  was  held  to  be  an  indictable  offence  for 
Btage-coaches  to  stand  plying  for  passengers  in  the  public  streets. 
Here,  the  building  of  the  chimney  itself  was  illegal. 

The  obvious  meaning  of  the  second  issue  is,  whether  or  not  the  de- 
fendant was  possessed  of  the  premises  at  the  time  of  the  erection  of  the 
chimney,  not  whether  he  was  possessed  at  the  time  of  the  committing  of 
the  nuisance.  If  he  erected  the  chimney,  it  is  quite  immaterial  whether 
or  not  he  was  possessed  of  the  premises  at  the  time  the  fires  were  lighted. 

The  defendant  was  bound  so  to  construct  his  chimney,  that  the  smoke 
issuing  from  it  might  be  carried  away  by  the  atmosphere  in  such  a  man- 
ner as  not  to  injure  his  neighbour.  And  he  is  not  the  less  liable  to  an 
,-Q-^-.  action,  because  some  one  else  may  be  liable  also.  When  a  *man 
-*  lets  a  house  with  a  chimney,  he  impliedly  authorizes  the  use  of 
the  chimney  in  the  way  in  which  chimneys  are  ordinarily  used. 

Bylei^  Serjt.,  and  Wordsworth^  for  the  defendant.  That  which  is 
charged  in  this  case  does  not  in  law  amount  to  a  nuisance ;  or,  if  it  does, 
the  evidence  shows  that  it  was  not  committed  by  the  defendant.  The 
right  to  light  a  fire  in  the  ordinary  way,  is  a  necessary  incident  to  the 
occupation  of  a  dwelling.  The  plaintiff  can,  clearly,  have  derived  no 
right  under  the  prescription  act,  2  &  3.  W.  4,  c.  71,  the  premises  bcir.;:; 
leasehold,  and  no  right  being  susceptible  of  acquisition  under  that  act, 
that  would  not  bind  the  owner  of  the  fee  :  Bright  v.  Walkery  1  C.  M.  & 
R.  211,  4  Tyrwh.  502,  The  plaintiff  stands,  therefore,  simply  in  the 
position  of  a  pre-occupier.  Air,  like  flowing  water,  is  publici  Juris. 
In  Williams  v.  Morland,  2  B.  &  C.  910,  4  D.  &  R.  583,  it  was  held  that 
an  individual  can  only  acquire  a  right  to  the  latter,  by  appropriating 
BO  much  of  it  a€  he  requires  for  a  beneficial  purpose.  The  like  doctrine 
is  laid  down  in  Mason  v.  Kill,  5  B.  &  Ad.  1,  2  N.  &  M.  747.  Loi-d 
Denman,  in  this  latter  case,  refers,  amongst  other  authorities,  to  the 
Roman  law,  which  says  (a) :  "  Kt  quidem,  naturali  jure^  eommunia  sunt 
omnium  hcec :  aer,  aqua  profluenSy  et  mare^  ef,  per  hoc^  littora  maris.'^ 
Assuming,  however,  that  this  is  a  nuisance,  the  evidence  failed  to  esta* 
blish  that  the  defendant  was  the  author  of  it.  It  is  said,  that,  the  de- 
fendant having  erected  the  chimney,  the  lighting  of  fires  therein  was 
the  natural  and  necessary  consequence  of  this  act,  and^  therefore,  that 
he  is  responsible.  [Wildb,  C.  J. — That  he,  by  his  act,  authorised  the 
act  which  created  the  nuisance.]  If  the  declaration  had  stopped  at  the 
796*1  ^^^®g***^^  ^^  *^®  building  of  the  chimney,  it  would  have  *been 
-^  bad,  in  arrest  of  judgment ;  the  erection  of  the  chimney  being, 
in  itself,  a  perfectly  lawful  act.  In  Milne  v.  Smithy  2  Dow.  890,  where 
a  plasterer,  employed  about  a  new  building,  of  which  the  floors  were  not 

(a)  2  Just  Inst  tit  1.  a.  1. 
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laid,  or  where  an  opening  was  left  for  the  staircase  which  was  not  then 
begun,  for  the  convenience  of  his  operations,  opened,  or  caused  or  ad- 
vised to  be  opened,  a  passage  or  communication  from  the  common  stair- 
case of  an  adjoining  house,  and  afterwards  went  away  for  a  time,  before 
his  work  was  finished,  with  the  intention  of  returning  at  a  future  period 
to  complete  it,  and,  both  while  he  was  there,  and  during  the  time  he  was 
absent,  other  workmen  employed  about  the  premises — masons,  carpen- 
ters, and  others — made  use  of  the  passage  or  communication,  and,  during 
the  time  the  plasterer  was  so  absent,  the  passage  not  having  been  secured 
at  night,  a  man  fell  through^  and  was  seriously  injured ; — it  was  held  by 
the  House  of  Lords,  (reversing  a  decision  of  the  Court  of  Sessions,)  that 
the  plasterer  was  not  the  person  liable  in  damages  for  this  misfortune. 
That  case  is  precisely  in  point.  To  make  The  King  v.  Moore  applicable 
to  the  present  case,  the  indictment  should  have  been  preferred  against 
the  landlord,  instead  of  the  occupier ;  and,  in  The  King  v.  Pedlei/,  the 
defendant  was  personally  guilty  of  an  act  of  omission.  [Wilde,  C.  J. 
In  The  King  v.  Pedley  there  was  a  positive  existing  nuisance  on  the 
premises  at  the  time  of  letting,  and  not,  as  here,  a  thing  from  which  a 
nuisance  might  possibly  emanate  at  some  future  time.]  Precisely  so. 
The  defendant  has  not  actually,  or  constructively,  been  guilty  of  the 
nuisance  charged. 

The  second  is  clearly  a  good  plea,  and  ought,  upon  the  evidence,  to 
have  been  found  for  the  defendant.  [Wilde,  C.  J.,  referred  to  Bvsh  v. 
Steinman^  1  B.  &  P.  404,  and  asked  whether  that  case  had  not  been 
recently  considered.  Byles^  Serjt.,  referred  to  Quarman  v.  r^^QT 
*Bumetty  6  M.  &  W.  499,  and  Burgess  v.  Gray,  1  Manning,  Gr.  ^ 
&;  Scott,  578 ;  and  Channell,  Serjt.,  amicus  curice,  mentioned  Allen  v. 
Haywardy  7  Q.  B.  960, 16  Law  Journ.,  N.  S.,  Q.  B.  99.]      Cur.  adv.  vuU. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  on  the  case,  in  which  the  declaration  alleged  that 
the  plaintiff  had  been  and  was  possessed  of  a  messuage,  &c.,  which  he 
and  his  family  occupied ;  that  the  defendant  was  possessed  of  two  mes- 
suages and  yards  near  to  the  plaintiff's  messuage ;  and  that  the  defend- 
ant, contriving  to  injure  the  plaintiff  and  his  family  in  their  occupation, 
&c.,  on,  &c.,  erected  certain  shops  and  chimneys  on  the  defendant's  said 
yards,  near  to  the  plaintiff's  house,  and  continued  the  same  there,  and 
lighted  fires  in  the  said  shop,  and  caused  smoke,  &c.,  to  issue  from  the 
said  chimneys;  whereby  the  plaintiff's  messuage  was  rendered  unhealthy, 
and  he  was  compelled  to  keep  his  windows  closed,  to  exclude  the  smoke, 
and  was  prevented  obtaining  fresh  air,  and  the  plaintiff  and  his  family 
were  annoyed  and  prejudiced  in  the  occupation  of  his  messuage,  &c. 
The  defendant  pleaded — ^first,  not  guilty — secondly,  that  he,  the  defend- 
ant, was  not  possessed  of  the  said  yards  and  shops,  (a) 

(a)  Qiuertj  whether  the  plaintiff  would  not  have  been  entitled  to  judgment  non  obttanU 
vtredieU),  if  the  defendant  had  obtained  a  verdict  on  this  plea  only.  Vide  supra  784. 
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At  the  trial  before  my  brother  Erie,  at  the  sittings  in  Middlesex  after 
Hilary  term,  1846,  it  appeared  in  evidence  that  the  plaintiff  was  pos- 
sessed of  a  house,  No.  10,  and  the  defendant  of  two  other  houses,  being 
Nos.  12  and  13,  in  the  New  Road,  east  of  Tottenham  Court  Road; 
that  the  houses  stand  a  considerable  distance  back  from  the  road ;  that, 
in  front  of  the  defendant's  houses,  the  defendant  some  time  since  erected 
♦'TQSI  ^^^  ^^^  buildings,  which  were  let  as  shops ;  that  he  ^afterirards 
^  put  a  stove  into  one  of  the  shops,  from  which  the  smoke  was  at 
first  carried  under  ground  into  one  of  the  chimneys  of  the  house  behind 
it ;  but,  that  plan  not  answering,  that  he  afterwards  erected  a  chinmej; 
and  that  the  shop,  with  the  stove  and  chimney,  was  subsequently  let  to 
a  tenant  from  week  to  week,  who  occupied  it  at  the  time  when  the  nui- 
sance to  the  plaintiff's  house  was  said  to  have  been  committed,  and  bj 
whom  the  fires  complained  of  were  made. 

A  former  occupier  stated  that  he  used  to  make  fires  in  the  stove, 
principally  of  coke,  and  that  no  smoke  which  could  be  at  all  injurious 
then  issued  from  the  chimney.  The  fires  made  by  the  present  occupier 
caused  a  good  deal  of  smoke  to  issue,  which,  when  the  wind  blew  towards 
the  plaintiff's  house,  was  driven  to  it,  and  compelled  him  to  keep  his 
windows  shut. 

Upon  this  evidence,  it  was  contended,  for  the  defendant,  that  he  was 
entitled  to  a  verdict  on  both  issues ;  for,  that  the  act  of  his  tenant  in 
making  fires,  could  not  be  considered  as  his  act,  and  therefore  he  was 
not  guilty ;  and  that,  the  tenant  being  in  possession  at  the  time  when 
the  nuisance  was  said  to  have  been  committed,  the  defendant  was  entitled 
to  a  verdict  on  the  issue  of  not  possessed,  also. 

The  learned  judge  reserved  to  the  defendant  leave  to  move  to  enter  a 
verdict  in  his  favour,  and  left  to  the  jury  the  question  whether  the  de- 
fendant made  a  reasonable  use  of  his  rights  in  respect  of  the  property 
in  question  in  a  reasonable  place ;  and  they  found  for  the  plaintiff. 

In  Easter  term,  1846,  a  rule  nisi  for  entering  a  verdict  for  the  de- 
fendant was  granted,  which  was  argued  in  Trinity  term,  and  afterwards 
stood  over  for  consideration :  and,  as  a  considerable  change  had  taken 
place  on  the  bench  before  any  decision  had  been  come  to,  it  was  thought 
*7QQ1  "g^^  ^^**  *^®  ^*s®  should  be  argued  *a  second  time,  before  the 
^     court  as  at  present  constituted. 

The  arguments  against  the  rule  were  founded  principally  on  The 
King  v.  Moore^  3  B.  &  Ad.  184,  and  The  King  v,  Pedley,  1  Ad.  k 
E.  822,  3  N.  &  M.  627.  In  the  former  of  these  cases,  the  defendant 
was  indicted,  in  the  first  and  second  counts,  for  keeping  certain  enclosed 
lands  and  grounds  near  to  the  king's  highway,  and  to  private  dwelling- 
houses,  for  the  purpose  of  persons  frequenting  such  grounds  to  practise 
rifie-shooting,  and  to  shoot  at  pigeons  with  guns,  and  that  he  did  unlaw- 
fully cause  divers  persons  to  meet  and  frequent  there  for  that  purpose, 
and  did  unlawfully  permit  and  suffer,  and  cause  and  occasion,  a  great 
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number  ?f  idle  and  disorderly  persons,  armed  with  guns  and  fire-arms, 
to  meet  and  assemble  in  the  streets  and  highways,  and  other  places  near 
and  about  the  said  enclosed  premises  of  him  the  defendant,  discharging 
fire-arms,  and  making  a  great  noise,  disturbance,  and  riot ;  by  means 
whereof,  the  king's  subjects  were  disturbed,  &c.  &c.  There  were  other 
counts.  The  evidence  was,  that  the  defendant  occupied  land,  of  which 
he  enclosed  part,  and  used  it  as  a  shooting-ground,  where  people  came 
to  fire  at  a  target  with  rifles,  and  to  shoot  pigeons ;  that  a  number  of 
persons  constantly  assembled  near  the  shooting-ground,  with  guns,  for 
the  purpose  of  shooting  the  pigeons  that  escaped ;  and  that  the  defend- 
ant endeavoured  to  keep  them  ofi*  that  part  of  the  land,  outside  the 
shooting-ground,  which  belonged  to  himself.  It  was  contended  that  the 
defendant  was  not  responsible  for  the  acts  of  those  who  assembled  at  the 
outside  of  his  grounds.  But  Lord  Tenterden  ruled  otherwise ;  and  the 
defendant  was  found  guilty  on  all  the  counts :  and  the  court  refused  to 
disturb  the  verdict ;  from  which  it  was  argued,  in  this  case,  that  the 
landlord,  having  built  *a  chimney  and  put  a  stove  in  the  shop,  t+qaa 
in  order  that  the  occupier  might  make  a  fire  there,  was  respon-  ^ 
sible  for  the  consequences.  But  the  case  mainly  relied  on,  was,  Thit 
King  V.  Pedley^  in  which  it  was  said  to  have  been  decided,  that,  if  a 
landlord  erects  a  building  which  is  a  nuisance,  or  of  which  the  occupa* 
tion  is  likely  to  produce  a  nuisance,  and  lets  the  land  with  the  building 
80  erected,  he  is  liable  to  be  indicted  for  such  nuisance  being  continued 
or  created  during  the  term.  Rosewell  v.  Prior^  2  Salk.  460,  1  Ld. 
Rayra.  713,  was  also  cited  to  prove  that  a  tenant  for  term  of  years, 
having  erected  a  building  that  was  a  nuisance  to  his  neighbours,  and 
afterwards  sublet  his  premises  with  the  nuisance  upon  them,  was  liable 
to  be  sued  for  the  continuance  of  the  nuisance, — which  it  was  contended 
was  an  authority  for  saying  in  this  case,  that  the  defendant,  having 
erected  the  chimney,  and  let  the  shop  with  the  chimney,  was  liable  for 
the  injury  done  by  the  smoke  issuing  from  it. 

On  the  other  hand,  it  was  contended,  that,  inasmuch  as  the  fires, 
which  created  the  smoke  complained  of,  were  made,  not  by  the  defend* 
ant  or  his  servants,  but  by  his  tenants,  he  was  not  responsible ;  and  that, 
although  in  some  cases,  ex,  gr.  Bttah  v.  Steinman^  1  B.  &  P.  404 ;  Bur- 
ges8  V.  Gray,  1  Man.  Gr.  &  Scott,  578,  and  Bandhson  v.  Murray,  8  Ad. 
&  E.  109,  the  owners  of  property  were  held  liable  for  injuries  arising  from 
acts  done  upon  that  property  by  persons  not  strictly  their  agents  or  ser- 
vants ;  yet  such  liability  attached  only  upon  persons  in  possession  ;  and 
that  the  defendant  in  this  case,  not  being  in  possession  at  the  time  when 
the  nuisance  complained  of  was  created,  could  not  be  made  liable.  And 
8uch  is  now  the  opinion  of  the  court. 

It  was  not  contended,  either  at  nisi  prius,  or  on  the  argument,  that  the 
chimney  erected  by  the  defendant  ^was  itself  a  nuisance ;  and,  r*orii 
imless  used  in  a  manner  which  caused  smoke  to  issue,  so  as  to    ^ 
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prejudice  the  plaintiff  in  the  occupation  of  his  own  premises,  no  com 
plaint  could  have  been  made  against  it.  The  landlord,  therefore,  did 
not  let  the  premises  with  any  existing  nuisance  upon  them :  if  he  had, 
by  letting  and  receiving  rent  for  them  in  that  condition,  he  would  have 
been  liable  for  continuing  and  upholding  the  nuisance,  as  in  JRosetcell  y» 
Prior.  Nor  had  he  entered  into  any  contract,  express  or  implied,  with 
the  tenant,  to  make  fires  of  any  kind.  The  latter  might  have  wholly 
abstained  from  making  fires,  without  being  subjected  to  any  complaint 
by  the  landlord ;  or  he  might  have  made  fires  so  that  no  inconvenience 
to  the  plaintiff  would  have  ensued,  by  using  coke, — which  was  the  course 
adopted  by  the  former  occupier.  Shearman  ;  or  he  might  have  abstained 
from  making  fires  at  all,  when  the  wind  was-  in  such  a  direction  as  to 
carry  the  smoke  to  the  plaintiff's  house. 

It  being,  therefore,  quite  possible  for  the  tenant  to  occupy  the  shop 
without  making  fires,  and  quite  optional  on  his  part  to  make  them  or 
not,  or  to  make  them  with  certain  times  excepted,  so  as  not  to  annov 
the  plaintiff,  or  in  such  a  manner  as  not  to  create  any  quantity  of  smoke 
that  could  be  deemed  a  nuisance, — it  seems  impossible  to  say  that  the 
tenant  was,  in  any  sense,  the  servant  or  agent  of  the  defendant,  in 
doing  the  acts  complained  of.  The  utmost  that  can  be  imputed  to  the 
defendant,  is,  that  he  enabled  the  tenant  to  make  fires,  if  he  pleased. 

The  case,  then,  resting,  not  upon  the  erection  of  the  chimney,  but 
upon  the  subsequent  use  of  it  by  the  tenant,  can  the  defendant,  his  land- 
lord, be  held  to  be  guilty  of  the  nuisance  ? 

Several  cases  have  occurred  in  which  the  owners  of  fixed  property 
have  been  held  liable  for  the  consequences  of  acts  done  upon  it  by  per- 
*«n9l  ^^^^  ^^^  strictly  *their  servants  or  agents.(a)  But  the  princi- 
^  pie  on  which  those  cases  proceeded,  and  the  limits  within  which 
they  should  be  restrained,  are  clearly  laid  down  by  Littledalr,  J.,  in 
Laugher  v.  Pointer^  5  B.  &  C.  647,  8  D.  &  R.  656 ;  which  judgment  is 
cited  with  much  just  approbation,  and  adopted  by  the  Court  of  Exche- 
quer, in  Quarman  v.  Burnett^  6  M.  k  W.  499.  The  principle  stated 
by  Mr.  Justice  Littledale  is,  that,  where  a  man  is  in  possession  of 
fixed  property^  he  must  take  care  that  his  property  is  so  used  and 
managed  that  other  persons  are  not  injured ;  and  that,  whether  his  pro- 
perty be  managed  by  his  own  immediate  servants,  or  by  contractors  or 
their  servants.  This  rule  explains  all  the  cases  except  Leslie  v.  Pounds^ 
4  Taunt.  649,  and  Tlie  King  v.  Pedky.  In  the  former,  the  landlord 
of  a  house  under  repair  was  sued  for  an  injury  done  to  a  person  by  rea- 
son of  negligence  in  leaving  a  cellar-flap  open.  The  house  was  let  to  a 
tenant,  who  had  gone  out  of  it  in  order  that  the  repairs  might  be  done; 
and  the  landlord  took  upon  himself  to  order  the  repairs,  and  superintend 
them,  although  they  were  to  be  paid  for  by  the  tenant.  The  landlord 
was  held  liable.    But  Sir  James  Mansfield,  G.  J.,  observed  that  it  was 

(a)  And  see  Btamiini  v.  Finglam^  1  Man.  Qt.  &  Sootti  586,  n. 
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a  very  singular  case;  and  his  judgment  proceeded  entirely  on  the  ground, 
that,  under  the  circumstances,  the  landlord  was  the  principal,  and,  as  a 
principal,  answerable  for  the  acts  of  the  persons  he  employed.  Leslie 
v.  Pounds,  therefore,  is  not  an  authority  for  the  decision  of  the  present 
case,  l^he  King  v.  Pedley  more  nearly  resembles  it.  That  was  an  in- 
dictment which  charged  the  defendant  with  erecting  near  certain  public 
streets  and  dwelling-houses,  two  buildings  called  necessary-houses,  for 
the  common  use  of  divers  persons  residing  in  and  *frequenting  r*QAo 
Diamond  Alley,  and  did  also  make  and  cause  to  be  made  a  cer-  ^ 
tain  open  sink  for  the  reception  of  ordure,  &o.,  and,  on  divers  days, 
&c.,  divers  persons  had  resorted  to  and  used,  and  still  did  resort  to  and 
use,  the  said  necessary-hoilses,  and  did  place  and  leave  in  the  said  sink 
large  quantities  of  ordure, — by  reason  of  which,  &c.,  (stating  the  nui- 
sance resulting.)  On  the  trial,  before  Lord  Denman,  at  Bedford,  it  was 
proved  that  the  defendant  was  in  the  receipt  of  the  rents  of  twelve 
dwelling-houses,  which  were  let  for  short  periods  to  tenants,  and  that 
two  necessary-houses  and  a  sink  belonging  to  them  were  used  in  common 
by  the  persons  occupying  the  dwelling-houses.  It  did  not  appear  whether 
any  of  tbef  present  tenants  commenced  occupying  the  dwelling-houses  be* 
fore  the  defendant  began  to  receive  the  rents ;  but  the  necessary-houses 
and  sink  were  constructed,  and  used  by  the  tenants  of  those  premises,  be- 
fore his  time.  There  was  no  distinct  proof  of  any  actual  demise  of  the 
necessary-houses,  and  sink ;  but  they  had  regularly  been  cleansed  by  the 
persons  occupying  the  dwelling-houses,  until  the  time  of  the  nuisance, 
when  the  cleansing  had  been  neglected.  The  nuisance  had  arisen  since 
the  defendant  began  to  receive  the  rents.  Some  evidence  was  given  to 
show  an  implied  admission  by  the  defendant,  that  he  himself  was  bound  to 
do  the  cleansing.  The  jury,  under  Lord  Denman 's  direction,  found  the 
defendant  guilty,  subject  to  a  motion  to  enter  a  verdict  of  acquittal.  A 
rule  nisi  for  that  purpose  was  afterwards  granted,  but  was,  after  argument, 
discharged.  In  that  case,  as  in  the  present,  the  building  itself  was  not  a 
nuisance ;  it  was  the  user  of  it  that  created  the  nuisance  :  it  is,  therefore, 
important  to  inquire  upon  what  grounds  the  judgment  proceeded.  If,  in- 
deed, it  was  to  be  taken,  that,  in  the  absence  of  any  distinct  proof  of  a  let- 
ting of  the  buildings  complained  of,  the  possession  remained  in  the  land- 
lord, no  *doubt  he  would  be  responsible  for  the  acts 'which  he  r*QA| 
permitted  to  be  done  upon  them.  Or,  if  he  had  undertaken  to  ^ 
cleanse,  and  did  not,  the  nuisance  that  resulted  might  be  attributed  to 
him.  The  judgment  of  Lord  Denman  does  not  appear  to  have  proceeded 
on  either  of  those  grounds,  but  upon  the  authority  of  The  King  v. 
Moore^  because  the  nuisance  was  the  natural  consequence  of  the  nature 
of  the  erection, — and  of  Rosewell  v.  Prior,  because  the  landlord,  by 
taking  rent,  must  be  considered  as  upholding  and  continuing  the  nui- 
sance. LiTTLBDALE,  J.,  secms  to  have  rested  his  judgment  on  the  prin* 
ciple,  that  the  landlord  was  not  to  let  the  land  with  the  nuisance  upot 
VOL.  IV.  64  2 IJ 
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it;  and  he  proceeds:  "Here,  the  periods  are  short,  so  that  there  has 
been  a  reletting ;  and  that  has  taken  place  after  the  user  of  the  build- 
ings had  created  the  nuisance."  He  therefore  assumes  tha*  ;here  was 
an  existing  nuisance  at  the  time  of  the  letting,  which  had  not  after- 
wards been  removed.  To  his  judgment,  proceeding  on  that  ground,  ire 
entirely  assent;  and  probably  Lord  Denman  meant  the  same  thing, 
when  he  said  that  the  receipt  of  rent  was  upholding  cmd  continuing  the 
nuisance.  Taunton,  J.,  after  adverting  to  the  doubt  as  to  the  premises 
being  demised,  or  remaining  in  the  defendant's  possession, — ^in  which 
case  he  would  certainly  have  been  liable, — proceeds  to  say,  that  the 
landlord  was  bound  to  exact  from  his  tenants  an  obligation  to  cleanse, 
with  a  right  of  entry  in  their  default ;  and  tHat  he  was  at  all  events  lia- 
ble. To  this  we  cannot  subscribe,  notwithstanding  the  unfeigned  respect 
which  we  feel  to  be  due  to  any  opinion  expressed  by  that  very  learned 
judge;  for,  it  appears  to  us,  that,  if  a  landlord  lets  premises,  not  in 
themselves  a  nuisance,  but  which  may  or  may  not  be  used  by  the  tenant 
so  as  to  become  a  nuisance,  and  it  is  entirely  at  the  option  of  the 
tenant  so  to  use  them  or  not,  and  the  landlord  receives  the  same  benefit 
whether  they  are  so  used  or  not ;  the  landlord  cannot  be  made  responsi- 
ble *for  the  acts  of  the  tenant :  and  a  fortiori  he  would  not  he 
liable,  if  he  had  taken  an  obligation  from  the  tenant  not  to  use 
theqa  so  as  to  create  a  nuisance,  even  without  reserving  a  right  to  enter 
and  abate  a  nuisance,  if  created.  The  judgment  of  Williams,  J.,  ap- 
pears to  proceed  on  the  ground  that  the  landlord  had  it  in  his  owa 
power  to  remove  the  nuisance ;  for,  he  refers  to  the  admission  said  to 
have  been  made  by  him,  that  he  was  bound  to  do  the  cleansing. 

If,  then,  The  King  v.  Pedley  is  to  be  considered  as  a  case  in  which 
the  defendant  was  held  liable  because  he  had  demised  the  buildings 
when  the  nuisance  existed  ;  or  because  he  had  relet  them  after  the  user 
of  the  buildings  had  created  a  nuisance ;  or  because  he  had  undertaken 
the  cleansing,  and  had  not  performed  it ; — we  think  the  judgment  right, 
and  that  it  does  not  militate  against  our  present  decision.  But,  if  it  is 
to  be  taken  as  a  decision  that  a  landlord  is  responsible  for  the  act  of  his 
tenant  in  creating  a  nuisance,  by  the  manner  in  which  he  nses  the  pre- 
mises demised, — we  think  it  goes  beyond  the  principle  to  be  found  in 
any  previously  decided  cases ;  and  we  cannot  assent  to  it. 

For  the  reasons  already  given,  we  think  that  the  verdict  must  he 
entered  for  the  defendant  on  the  plea  of  not  guilty,  as  well  as  on  the 
issue  of  not  possessed,  which  refers  to  the  time  when  the  nuisance  was 
created.  Rule  accordingly.(<i) 

(o)  And  see  Dmdby  ▼.  PatA.  M.  4  E.  3,  fo.  36,  S.  C.  Lib.  Am.  Anno  4,  To.  6,  pi,  3.  S.  C 
resumed.  M.  5  E.  3,  fo.  43,  pi.  36,  as  to  the  liability  of  a  party  for  a  nuisance  occRskmeii  bf 
a  liine-kiln,  {Jiorailtpwr  order  ehaux.)  In  that  case  the  plaintilf  took  issue  upon  a  special  tn* 
verse  in  the  plea,  denying  that  the  defendant's  ancestor  erected  the  lime-kiln,  to  the  damazo 
of  the  plaintiif 's  freehold  messuage ;  the  defendant  ineffectually  contending  tliat  the  plaintiA' 
ought  to  have  taken  issue  upon  an  allegation  in  the  inducement  to  the  traverse,— ihat  the  J* 
iendant's  father  was  seised  of  the  lime-kiln  before  the  plaintilf  was  seii»ed  of  the  messuage^ 
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♦DAVID  STEAD  v.  GEORGE  ANDERSON,  One  of  the    [*806 
Directors  for  the  Time  being  of  THE  METROPOLITAN 
PATENT  WOOD-PAVING  COMPANY.    July  8. 

In  case  Ibr  infringement  of  a  patent,  the  defendant  pleaded  not  guilty, — ^that  the  plaintiff  wad 
not  the  true  and  first  inventor,— and  that  the  invention  had  lx*en  previously  wholly  or  in 
part  publicly  and  generally  known,  used,  practised,  and  publislied  in  England  :— 

Hdd,  that  the  issue  on  the  first  plen  must  be  determined  by  the  act*  done  by  the  defendant, 
without  reference  to  the  existence  or  the  non-exi.stence  of  a  fraudulent  intention  ,• — that  the 
second  plea  would  be  proved  by  showin*;  a  publication  before  the  date  of  the  letters- 
patent  ; — and  that  the  third  plea  only  raised  a  question  of  user  before  the  grant  of  the  let- 
ters-patent 

This  was  an  action  npon  the  case  for  an  alleged  infringement,  by  the 
defendant,  of  the  plaintiff's  patent  right. 

The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time  of  the 
making  of  the  letters-patent,  and  of  the  committing  of  the  grievances 
by  the  defendant,  as  thereinafter  mentioned,  was  the  true  and  first  in- 
ventor of  the  working  or  making  of  a  certain  manner  of  new  manufac- 
ture within  this  realm,  to  wit,  a  certain  invention  for  making  or  paving 
public  streets,  and  highways,  and  public  and  private  roads,  courts,  and 
bridges,  with  timber  or  wooden  blocks,  and  which  said  invention  others, 
at  the  time  of  the  making  of  the  letters-patent  first  thereinafter  men- 
tioned, did  not  use ;  that  thereupon,  our  lady  the  now  queen,  by  her 
letters-patent  under  the  great  seal  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster,  the  19th  of  May, 
1838,  for  herself,  her  heirs  and  successors,  did  give  and  grant  unto  the 
plaintiff,  his  executors,  administrators,  and  assigns,  her  said  majesty's 
special  license,  full  power,  sole  privilege,  and  authority,  that  he,  the 
plaintiff,  his  executors,  &c.,  and  every  of  them,  by  himself  or  themselves, 
or  by  his  or  their  deputy  or  deputies,  servants  or  agents,  or  such  others 
*as  he  the  plaintiff,  his  executors,  &c.,  should,  at  any  time,  agree  rmorxn 
with,  and  no  others,  from  time  to  time,  and  at  all  times  there-  ^ 
after,  during  the  term  of  years  in  the  said  letters-patent  expressed,  to 
wit,  the  term  of  fourteen  years  from  the  date  thereof,  should  and  law- 
fully might  make,  use,  exercise,  and  vend  the  said  invention  within  that 
part  of  her  said  majesty's  united  kingdom  of  Qreat  Britain  and  Ireland 
called  England,  her  dominion  of  Wales,  and  the  town  of  Berwick-upon- 
Tweed,  and  also  in  her  said  majesty's  colonies  and  plantations  abroad, 
in  such  manner  as  to  the  plaintiff,  his  executors,  &c.,  or  any  of  them, 
should,  in  his  or  their  discretion,  seem  meet,  and  that  he,  the  plaintiff, 
his  executors,  &c.,  should,  and  lawfully  might,  have  and  enjoy  the  whole 
profit,  benefit,  commodity,  and  advantage  from  time  to  time  coming, 
growing,  accruing,  and  arising  by  reason  of  the  said  invention,  for  and 
during  the  term  of  years  in  the  said  letters-patent  expressed,  &c.  &c. 
that  it  was  by  the  said  letters-patent,  amongst  other  things,  provided, 
that,  if  the  plaintiff  should  not  particularly  describe  and  ascertain  tho 
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nature  of  his  said  invention,  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  and 
cause  the  same  to  be  enrolled  in  her  majesty's  high  Court  of  Chancery, 
within  four  calendar  months  next  and  immediately  after  the  date  of  the 
said  letters-patent,  then  the  said  letters-patent,  and  all  liberties  and  ad- 
vantages  whatsoever  by  the  said  letters-patent  granted,  should  utterly 
cease  and  determine  and  become  void,  any  thing  thereinbefore  contained 
to  the  contrary  in  any  wise  notwithstanding, — as  by  the  record  of  the 
said  letters-patent  remaining  in  her  said  majesty's  high  Court  of  Chan- 
cery, reference  being  thereunto  had,  would,  amongst  other  things,  more 
fully  and  at  large  appear ;  that  the  said  letters-patent  so  granted  to  the 
*8081  plaintiff  as  aforesaid,  were  and  are  the  same  letters-*patent  first 
-'  recited  and  mentioned  in  the  act  of  parliament  passed  in  a  ses- 
sion of  parliament  holden  in  the  4th  and  5th  years  of  the  reign  of  Queen 
Victoria, — being,  an  act  for  forming  and  establishing  Stead's  Patent 
Wood-Paving  Company,  and  to  enable  the  said  company  to  purchase 
certain  letters-patent,  and  for  confirming  the  same; (a)  that  he,  the 
plaintiff,  did,  as  mentioned  in  the  said  act  of  parliament,  within  six 
calendar  months  next  and  immediately  after  the  date  of  the  said  letters- 
patent,  to  wit,  on  the  19th  of  November,  1838,  cause  to  be  enrolled  in 
her  said  majesty's  high  Court  of  Chancery,  an  instrument  in  writing 
under  his  hand  and  seal,  whereby  he  did  then  particularly  describe  and 
ascertain  the  nature  of  his  said  invention,  and  in  what  manner  the  same 
was  to  be  performed ;  that  he,  the  plaintiff,  had  always,  from  the  time 
of  the  making  of  the  said  letters-patent  as  aforesaid,  by  himself,  his 
deputies,  servants,  and  agents  in  that  behalf,  made,  used,  exercised,  and 
vended  the  said  invention,  to  his  great  advantage  and  benefit ;  yet  that 
the  said  Metropolitan  Patent  Wood-Paving  Company,  well  knowing  the 
premises,  but  contriving  and  wrongfully  intending  to  injure  the  plaintiff, 
and  to  deprive  him  of  the  profits,  benefits,  and  advantages  which  he 
might,  and  otherwise  would,  have  derived  and  acquired  from  the  making, 
using,  exercising,  and  vending  of  the  said  invention,  after  the  making 
of  the  said  letters-patent  to  the  plaintiff,  and  the  passing  of  the  said 
last-mentioned  act  of  parliament,  and  within  the  said  term  of  fourteen 
years  by  the  said  letters-patent  granted,  to  wit,  on  divers  days  and 
times  between  the  1st  of  May,  1844,  and  the  30th  of  June,  1844,  and 
within  that  part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
called  England,  that  is  to  say,  at  a  certain  place  called  the  Bricklayers' 
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of  Surrey,  unlawfully  and  unjustly,  and  without  the  leare, 
license,  consent,  and  agreement  of  the  plaintiff,  in  writing,  under  his 
hand  and  seal,  or  otherwise,  for  that  purpose  had  and  obtained,  and 
against  the  will  of  the  plaintiff,  did  make^  use^  and  put  in  practice  the 
$aid  invention  of  the  plaintiff,  in  breach  of  the  said  letters-patent,  and 

(a)  4  &  5  Vict  c.  xci 


4  Manning,  Granger,  &  Scott.  809 

against  the  privileges  so  thereby  granted  to  the  plaintiff  as  aforesaid ; 
and  also,  on  the  several  and  respective  days  and  times  last  aforesaid, 
\rithin  that  part  of  the  united  kingdom  of  Great  Britain  and  Ireland, 
called  England,  and  at  the  place  aforesaid,  unlawfully  and  unjustly, 
without  the  leave,  license,  consent,  or  agreement  of  the  plaintiff,  in 
writing,  under  his  hand  and  seal,  for  that  purpose  first  had  and  ob- 
tained, and  against  the  will  of  the  plaintiff,  did  eounterfeity  imitate,  and 
resemble  the  said  invention  of  the  plaintiff,  in  breach  of  the  said  letters- 
patent,  and  against  the  privileges  so  thereby  granted  to  the  plaintiff  as 
aforesaid ;  and  also,  on  the  several  days  and  times  aforesaid,  and  within 
that  part  of  the  united  kingdom  of  Great  Britain  and  Ireland  called 
England,  at  the  place  aforesaid,  unlawfully  and  unjustly,  without  the 
leave,  license,  consent,  or  agreement  of  the  plaintiff,  in  writing,  under 
his  hand  and  seal,  or  otherwise,  for  that  purpose  first  had  and  obtained, 
did  make  and  cause  to  be  made  divers  additions  to  the  said  invention^ 
and  subtractions  from  the  same,  whereby  they  did  pretend  themselves  to 
be  the  inventors  and  devisers  of  the  said  invention,  in  breach  of  the  said 
letters-patent,  and  ag«ainst  the  privileges  so  thereby  granted  to  the 
plaintiff  as  aforesaid ;  and  that,  by  means  of  the  committing  of  the  said 
several  grievances  by  the  said  Metropolitan  Patent  Wood-Paving  Com- 
pany as  aforesaid,  the  plaintiff  had  been  and  was  greatly  injured,  and 
had  lost  and  been  deprived  of  divers  great  gains  and  profits  which  he 
might  and  otherwise  would  have  derived  from  the  *6aid  inven-  p^^^  ^ 
tion  and  letters-patent,  and  in  respect  whereof  he  was  entitled  ^ 
to  such  privileges  as  aforesaid,  &c. 

The  defendant  pleaded — ^first,  not  guilty. 

Secondly,  that  the  plaintiff  was  not  the  true  and  first  inventor  of  the 
said  invention  in  the  said  letters-patent  and  specification  in  the  declara- 
tion mentioned,  in  manner  and  form  as  the  plaintiff  had  therein  above 
alleged  ;  concluding  to  the  country. 

Thirdly,  that  the  said  invention  in  the  said  letters-patent  and  specifi- 
cation in  the  declaration  mentioned,  was  not,  at  the  time  of  the  making 
and  granting  the  said  letters-patent,  nor  had  the  same  at  any  time 
afterwards  been,  of  any  use,  benefit,  or  advantage  to  the  public  what- 
ever ;  that,  by  reason  thereof,  the  rights,  liberties,  privileges,  benefits, 
monopolies,  and  advantages  by  the  said  letters-patent  granted,  and  the 
prohibitions  therein  contained,  were,  at  the  time  of  the  making  and 
granting  the  said  letters-patent,  and  thenceforward  had  continued  to 
be,  and  at  the  said  several  times  when,  &c.,  in  the  declaration  men- 
tioned were,  and  still  remained,  wholly  void  and  of  no  effect,  and  the 
same  were  wholly  lost  and  forfeited  to  and  by  the  plaintiff;  wherefore 
the  said  Metropolitan  Patent  Wood-Paving  Company,  at  the  said  seve- 
ral times  when,  &c.,  in  the  declaration  mentioned,  committed  the  said 
several  grievances  in  the  declaration  mentioned,  as  they  lawfully  might, 
for  the  cauae  aforesaid — verification. . 

2u2 
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Fourthly,  that  the  plaintiflP  did  not  particularly  describe  and  ascer- 
tain the  nature  of  the  said  inyention,  and  in  what  manner  the  same  vas 
to  be  performed,  in  manner  and  form  as  the  plaintiff  had,  in  his  said 
declaration,  alleged— -concluding  to  the  country. 

Fifthly,  that  theretofore,  and  long  before  the  making  and  granting 
of  the  letters-patent  in  the  declaration  mentioned,  to  wit,  on  the  Ist  of 
January,  1800,  and  on  divers  others  days  and  times  thenceforward  con< 
R1 1 4(1  tinually  *until  the  day  of  the  date  and  grant  of  the  said  let- 
^  ters-patent  in  the  declaration  mentioned,  and  thenceforward, 
the  said  supposed  invention  in  the  declaration  mentioned  had  been  and 
was,  wholly  and  in  part,  publicly  and  generally  known,  used,  practised, 
and  published  within  that  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  called  England ;  whereby,  and  by  reason  whereof,  the 
rights,  liberties,  privileges,  benefits,  monopolies,  and  advantages  in  and 
by  the  said  letters-patent  granted,  and  the  prohibitions  therein  con- 
tained, were,  at  the  time  of  the  making  and  granting  the  said  letters- 
patent,  and  thence  hitherto  had  continued  to  be,  and  at  the  said  several 
times  when,  &c.,  were,  and  still  remained,  wholly  void  and  of  no  effect, 
and  the  same  were  wholly  lost  and  forfeited  to  and  by  the  plaintiff; 
wherefore  the  said  Metropolitan  Patent  Wood-Paving  Company,  at  the 
said  several  times  when,  &c.,  in  the  declaration  mentioned,  committed 
the  said  several  supposed  grievances  in  the  declaration  mentioned, 
as  they  lawfully  might,  for  the  cause  aforesaid — ^verification. 

Sixthly,  that  the  title,  statement,  and  description  of  the  said  sup- 
posed invention  in  the  declaration  mentioned,  and  in  the  said  letters- 
patent  therein  referred  to  and  mentioned,  to  wit,  <^an  invention  for 
making  or  paving  public  streets  and  highways,  and  public  and  priTate 
roads,  courts,  and  bridges,  with  timber  or  wooden  blocks,"  was  and  is, 
in  its  claim,  description,  and  definition  of  the  said  supposed  invention, 
too  large,  uncertain,  inapplicable,  inexplicable,  inconsistent,  vague,  and 
ambiguous,  and  at  variance  with  the  limited  object,  purpose,  and  nse  of 
the  said  supposed  invention,  as  described  and  ascertained  by  the  said 
instrument  in  writing  under  the  hand  and  seal  of  the  plaintiff,  and  en- 
rolled in  her  said  majesty's  high  court  of  Chancery,  as  in  the  saiddecla- 
Q^  p^-.  ration  alleged ;  whereby  the  said  '^'letters-patent  became  and 
^  were  wholly  void  and  of  no  operation,  force,  or  meaning — veri- 
fication. 

Seventhly,  that  the  said  supposed  invention  in  the  declaration  men- 
tioned, was  not  nor  is  an  improved  mode  or  method  of  making  or  pal- 
ing streets  and  highways,  and  public  and  private  roads,  courts,  and 
bridges,  with  timber  or  wooden  blocks — ^verification. 

The  plaintiff  joined  issue  on  the  first,  second,  and  fourth  pleas ;  and 
replied  to  the  third,  that  the  said  invention  in  the  letters-patent  and 
specification  in  the  declaration  mentioned,  was,  at  the  time  of  the  making 
and  granting  of  the  said  letters-patenti  of  use,  benefit^  and  advantag 
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to  the  public,— to  the  fifth,  that  before  the  making  and  granting  of  the 
letters-patent  in  the  declaration  mentioned,  the  said  invention  in  the  deola^ 
ration  mentioned  was  not,  wholly  or  in  part,  publicly  or  generally  known, 
used,  practised,  or  published,  within  that  part  of  the  united  kingdom 
of  Oreat  Britain  and  Ireland  called  England,  in  manner  and  form  as  the 
defendant  had  in  his  said  fifth  plea  alleged, — to  the  sixth,  that  the  title, 
statement,  and  description  of  the  said  inyention  in  the  declaration  men- 
tioned, and  in  the  said  letters-patent  therein  referred  to  mentioned,  was 
not  nor  is,  in  its  claim,  description,  or  definition  of  the  said  invention, 
too  large,  uncertain,  inapplicable,  inexplicable,  inconsistent,  vague,  or 
ambiguous,  or  at  variance  with  the  limited  object,  purpose,  and  use  of 
the  said  invention,  as  described  and  ascertained  by  the  said  instrument 
in  writing  under  the  hand  and  seal  of  the  plaintiff,  and  enrolled  in  her 
majesty's  high  Court  of  Chancery,  in  manner  and  form  as  the  defend- 
ant had  in  his  said  sixth  plea  alleged, — and,  to  the  seventh,  that  the 
invention  in  the  declaration  mentioned  was  an  improved  mode  and 
method  of  making  or  paving  streets  and  highways,  and  public  and  pri- 
vate roads,  courts  and  bridges,  with  timber  or  wooden  blocks,  in  ^^q^  ^ 
manner  *and  form  as  in  the  declaration  was  alleged.  Issue  ^ 
thereon. 

The  cause  was  tried  before  Parkb,  B.,  at  the  summer  assizes  for  the 
county  of  Surrey,  in  1846. 

The  plaintiff's  specification,  which  was  put  in  and  read,  was  as  fol- 
lows : — 

« Specification  under  letters-patent,  dated  19th  of  May,  1838,  to 
David  Stead,  of  Great  Winchester  Street,  in  the  city  of  London,  mer- 
chant, of  an  invention  of  '  making  or  paving  public  streets  and  highways, 
and  public  and  private  roads,  courts,  and  bridges,  with  timber  or  wooden 
blocks :' — 

"Now,  know  ye,  that,  in  compliance  with  the  said  proviso,  I,  the  said 
David  Stead,  do  hereby  declare  the  nature  of  the  said  invention,  and 
the  manner  in  which  the  same  is  to  be  performed,  are  fully  described 
and  ascertained  in  and  by  the  following  statement  thereof,  reference 
being  had  to  the  drawing  hereunto  annexed,  and  to  the  figures  and  let- 
ters marked  thereon  ;  that  is  to  say,  the  invention  consists  of  a  mode  of 
paving  hy  means  of  wooden  blocks  cut  or  formed  of  similar  sizes  or  di- 
mensions. And  in  order  to  give  the  best  information  in  my  power,  I 
will  proceed  to  describe  the  drawing  annexed,  which  represents  part  of 
a  road,  or  other  similar  surface,  laid  down  with  blocks  of  wood  of  a  sexa- 
gonal  figure,  which  figure  at  once  offers  the  advantage  of  going  together, 
and  also  that  the  lines  of  junction  proceed  in  varied  directions,  by  which 
the  blocks  of  wood  will  sustain  each  other  more  securely  than  if  formed 
of  any  other  figure.  I  do  notj  however ^  confine  my  claim  to  sexagonal 
blochsj  as  triangidar^  or  square  blocks^  placed  diagonally^  may  be  used 
mth  advantage*    And,  in  order  further  to  secure  the  blocks  from  sink- 
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ing  or  getting  displaced,  I  employ  dowels  or  pins  to  each  block,  as  is 
shown  in  the  drawing,  though  I  do  not  consider  this  requisite  in  all  cases. 
*fi14.T  ^^®  blocks  *of  wood  are  to  be  placed  on  the  earth,  or  formed, 
-'  with  the  grain  of  the  wood  in  a  vertical  position  ;  and,  in  apply- 
ing such  blocks  as  a  paving,  the  surface  of  the  road  or  other  such  way 
is  to  be  prepared  in  as  solid  a  condition  as  possible,  and  to  the  figure  or 
intended  slopes ;  and  the  blocks  are  successively  to  be  applied,  having 
sand  or  other  fine  filling,  driving  each  block  np  to  those  against  which 
it  is  to  rest,  having  first  introduced  the  dowels  or  pins,  which  I  prefer 
to  be  of  oak.  And  it  should  be  stated  that  the  wood  I  make  use  of 
should  be  of  a  hard  and  solid  texture,  such  as  oak,  pine,  beech,  &c.,  and 
that  the  size  of  the  blocks  I  prefer,  for  public  roads  and  streets,  about 
seven  to  ten  inches  diameter  at  top,  slightly  diminishing  to  the  base,  and 
about  nine  to  twelve  inches  in  height.  And  I  prefer  that  the  wood  em- 
ployed should  be  first  boiled  in  tar,  or  saturated  by  other  suitable  mate- 
rial acting  as  a  preservative  to  the  wood ;  and  it  will  be  found  advanta- 
geous to  fill  up  the  interstices  between  the  blocks  of  wood  with  melted 
pitch,  or  pitch  and  sand  or  earth  combined,  though  this  is  not  essential; 
and  I  make  no  claim  for  such  using  of  pitch  and  sand  or  earth." 

It  was  then  proved,  that  shortly  after  the  grant  of  the  letters-patent, 
the  plaintiff  commenced  laying  down,  in  various  parts  of  the  metropolis, 
pavement  in  the  manner  described  in  his  specification, — ^the  first  being 
laid  down  at  the  east  end  of  Oxford  street,  and  consisting  of  sexagonal 
blocks,  with  all  the  sides  parallel  to  each  other,  about  ten  inches  in 
depth,  placed  with  the  grain  or  fibre  in  a  vertical  position^  thus 
on  a  hard  bed  of  shingle,  with  a  little  fine  sand  strewed 
over  the  surface,  to  fill  up  the  interstices  occasioned  by  un- 
avoidable irregularities  and  imperfections  in  the  blocks. 

It  was  further  proved  that  the  defendant,  who  represented  a  company 
*R1^1  called  The  Metropolitan  Patent  *Wood-Paving  Company,(rtl 
-'  had  adopted  a  somewhat  similar  mode  of  paving,  but  with  blocb 
of  wood  of  a  rhomboidal  form,  of  equal  dimensions,  closely  fitting  toge- 
ther, and  sustaining  each  other,  the  grain  of  the  wood  not  being  vertical, 
but  parallel  with  the  sides,  at  an  angle  of  about  sixty-three  degrees,  and 
presenting  on  the  surface  a  uniform  succession  of  squares; 
the  upper  part  of  each  block  resting  upon  a  portion  of  the  base 
of  the  adjoining  one,  thus. 

In  order  to  meet,  by  anticipation,  the  defence  that  had  been  set  up 
in  a  former  action  for  an  alleged  infringement  of  the  same  patent,(i) 
the  plaintiff  called  Sir  William  Worsley,  of  Hovingham  Hall,  near 
Whitwell,  in  Yorkshire,  Professor  Farey,  Mr.  Galloway,  an  engineer, 
and  Colonel  Jackson,  a  colonel  of  engineers  in  the  Russian  service,  and 
other  witnesses. 

(a)  Having  '  certain  powers  under  the  5  &  6  Vict  cap.  Ixxxr. 
(6)  SUad  1    WiUiamt,  7  M.  &  6.  818,  8  Scott,  N.  R.  449. 
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Sir  William  Worslej  stated,  that,  in  the  year  1833,  he  had  caused  a 
vestibule,  or  covered  carriage  way,  about  thirty  feet  in  length,  and  ten 
feet  in  width,  leading  to  the  principal  door  of  the  Hall,  to  be  paved 
with  hexagonal  blocks  of  wood  about  ten  inches  in  depth, — ^borrowing 
the  idea  from  the  form  of  the  honeycomb ;  that  these  blocksj  which 
tapered  considerabljf  towards  the  base^  were  driven  into  a  foundation  of 
sandy  with  the  ordinary  paving  rammer ;  and  that  the  way  in  question 
was  strictly  private^  being  accessible  only  to  persons  visiting  at  the 
HalL 

Professor  Farey  stated,  that,  in  his  opinion,  the  mode  of  paving  de- 
scribed in  the  plaintiff's  specification  differed  materially  from  that  sug- 
gested in  the  communication  addressed  by  Mr.  Finlayson  to  the  editor 
of  The  London  Journal  of  Arts,  and  published  in  the  51st  *num-  p^^^  ^ 
ber  of  that  work,  in  the  year  1825,(a) — ^Finlayson's  plan  being    ^ 

(a)  The  material  parts  of  Finlayson's  letter  were  as  foUows  ^— 

*•  The  subject  of  roads  and  road-making  having  of  late  occupied  a  considerable  portion  of 
public  attention,  perhaps  you  will  permit  me*  through  the  medium  of  your  usefni  journal, 
to  suggest  a  novel  method  of  laying  down  a  roadway,  suited  to  the  streets  of  London  and 
other  great  towns.  The  principal  material  of  which  I  propose  to  make  ray  road,  is  wood : 
but,  let  not  the  idea  be  hfistily  discarded,  because  so  perishable  a  material  is  to  be  employed, 
until  my  views  in  so  doing,  and  plan  of  applying  it,  are  fully  understood.  Many  years  back, 
I  laid  down  a  piece  of  rood  of  the  kind  I  am  about  to  describe,  which  has  ever  since  been 
in  use,  and  remains  in  good  order.  I  very  recently  took  up  a  portion  of  the  road,  for  the  sake 
of  observing  it,  when  the  wood  of  which  it  was  constructed  appeared  to  be  as  sound  and. 
likely  to  endure  as  on  the  day  when  the  road  was  first  laid  dowiL  My  engagements  havinff 
been  in  the  agricultural  line,  and  in  the  northern  parts  of  this  island,  I  have  not  had  that 
opportunity  of  exhibiting  my  plans  in  operation  in  the  metropolis ;  which  I  now  intend  to  db 
at  an  early  period. 

•«The  method  of  making  roads,  adopted  by  Mr.  M'Adaro,  is  unquestionably  excellent  aa  its 
way,  and  well  calculated  for  open  situations:  but,  in  the  narrow  streets  of  London  and  other 
large  towns,  where  the  traffic  is  incessant,  and  all  descriptions  of  carriages  are  constanlty  loll* 
ing  over  the  road  in  nearly  the  same  tracks,  the  wear  and  tear  is  excessive,  and  far  beyond 
any  thing  generally  contemplated ;  consequently,  the  mud  in  winter,  and  dust  in  svoMner, 
will  be  a  nuisance  too  great  to  be  long  endured  by  the  inhabitants. 

»  Conceiving,  then,  that  the  public  will  very  soon  be  convinced  that  nothing  but  a  stable 
material  will  answer  for  the  roadways  in  the  metropolis,  I  shall  dismiss  the  consideration 
of  M< Adam's  plan,  and,  without  further  preface,  describe  the  mode  by  which  I  propose  to 
remedy  existing  evils,  and  to  form  a  ruad  that  shall  be  stable,  durable,  dean,  and  prevent 
that  astounding  noise  which  is  so  extremely  annoying, not  only  to  strangers,  but  to  the  inhabit- 
ants themselves. 

*«  In  Plate  YIII.,  figure  6,  a  plan,  or  horizontal  view,  is  given  of  a  portion  of  paving  for  a 
public  street  of  the  kind  which  I  am  suggesting.  Figure  7,  is  a  vertical  section  of  the  sarae,, 
taken  cross-ways :  a  a  a  a,  is  an  oblong  box  made  of  cast-iron,  with  crosa-partiiions,  leaving' 
eighteen  square  sockets,  into  each  of  which  a  wooden  block,  the  grain  upwards,  is  to  be 
inserted,  for  the  purpose  of  occupying  the  place  of  the  ordinary  paving  stones.  These  blocks, 
may  be  of  any  kind  of  wood  that  would  answer  for  that  purpose;  though  I  should  prefer 
larch  fir,  as  that  is  less  likely  to  decay  than  most  other  woods,  and  is  more  tough  and  difficolt 
to  be  split  or  torn  asunder,  and,  when  kept  damp,  as  it  naturally  would  be  while  in  the  earthy, 
would  last  for  ages.  The  dimensions  of  these  wooden  blocks  might  be  about  eight  meha^ 
squart  on  their  top  surface,  and  about  eighteen  inches  high:  their  form, as  seen  in  the  sectionv 
figure  7,  should  be  ilightly  tapering^  from  a  HttU  hdou  ths  rnddU,  dowmoardtj  for  the  purpc«e 
of  fitting  solidly  into  the  recesses  of  the  iron  box,  and  aim  •UghtUf  taptring  i^awanU  from  tht  rant 
partfBB  shown  in  the  section,  for  the  purpose  of  allowing  gravel  or  broken  stones  to  be  itttio- 
dnced  between  the  wooden  blocks  when  fixed,  in  order  to  wedge  and  confine  the  blocks 
firmly,  and  prevent  them  from  being  shook  or  displaced  by  the  carriages,  as  they  pass  over. 

«  The  iron  boxes  may  be  about  four  feet  and  a  half  by  two  feet  and  a  half,  on  their  supers 
firies,  and  about  eight  inches  deep,  or  any  other  dimensions  that  oirciunsttmces  vdm^  readot 
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^^^..^  inefficient  in  itself,  and  impracticable  by  *reason  of  its  ezpen- 
^  eiveness ;  that  the  plan  suggested  in  the  letters  addressed  by 
Mr.  Heard  to  the  secretary  of  The  Society  of  Arts,  in  1838,  and  pub- 
lished in  p.  168,  of  the  49th  yolnme  of  the  transactions  of  that  learned 
*fii»l  body,(a)  also  differed  essentially  from  the  plwitiff's  '^inrention, 
^    as  well  in  the  manner  of  fashioning  the  blocks  as  in  the  prepan- 

eonvcnient  The  bed  or  foundation  of  the  road  being  prepared  by  rolling,  lamroing,  or  oibeh 
wiae,  80  as  to  be  perfectly  solidf  and  as  level  as  possible,  as  many  of  these  boxes  are  to  be 
laid  down  as  will  cover  the  road,  and  which  are  to  be  made  as  secure  as  may  be  on  ifae 
sides,  to  prevent  them  from  being  pushed  from  their  situation.  Into  the  recesses  of  the  mm 
boxes,  the  blocks  of  wood,  previously  prepared,  and  all  of  one  length,  are  to  be  introdncfd, 
the  lengthways  of  the  grain,  in  a  perpendicular  direction.  When  they  are  thus  placed^tbeii 
surfiices  being  all  level,  gravel,  broken  stones,  or  hard  rubbish  are  to  be  rammed  in  betweea 
the  wooden  blocks,  and  the  road  will  be  formed,  ready  for  immediate  use,  in  such  a  fins 
manner  that  neither  time  nor  the  heaviest  weights  which  may  pass  over  it  w^ill  in  any  degxee 
alter  its  level,  or  destroy  the  materials  of  which  it  is  composed.'* 

(a)  Extracts  from  Heard's  first  letter,  dated  the  6th  of  October,  1832: — 

*^l  take  the  liberty  of  soliciting  that  you  will  lay  before  The  Society  of  Arts,  &c.,the  follsir- 
ing  account  of  a  mode  of  constructing  roads  in  cities,  hitherto  totally  unknown  in  Ed^sikI, 
and  by  far  the  most  perfect  that  has  come  under  my  notice.  I  think  no  person  will  deny 
that  it  is  desirable  to  have  the  streets  of  towns  so  paved,  that  in  dry  weather  there  should  be 
no  dust,  and  in  wet  weather  no  mud,  and  as  little  noiee  as  possible  from  the  passing  car- 
riages. All  these  advantages  are  combined  in  the  kind  of  road  I  allude  to,  besides  bein^ 
smoother  than  a  macadamised  road,  even  when  the  latter  is  in  its  most  perfect  state. 

(«In  countries  abounding  with  wood,  various  schemes  have  been  adopted  for  the  IbrniBtion 
of  roads  of  that  material ;  but  hitherto  they  have  always  been  made  by  laying  logs  or  plsnks 
parallel  to,  or  at  right  angles  with,  the  sides  of  the  way.  lliese  logs  are  easily  diftpisced, 
and  soon  cut  up  by  the  horses'  hoofs;  and,  when  once  out  of  order,  no  road  can  possiblj  be 
worse.  The  improved  road,  on  the  contrary,  will  last  five  or  six  years  without  repair  j  uxi, 
were  it  not  for  the  high  price  of  timber  in  this  country,  might  be  adopted  with  the  grette$t 
advantage;  and,  being  a  plan  of  considerable  national  utility,  possibly  the  government  mi^: 
be  induced  to  allow  the  importation  of  timber  for  this  purpose,  duty  free. 

*^  The  following  instructions  will  be  found  sufficiently  practical  and  explicit  as  a  guide  it 
the  construction  of  roads  on  this  principle : — 

^  1.  Prtpam  a  heard  and  Uvel  M  of  grcnd  or  broktn  stone  eottrtd  with  tand,  and  wdl  rsfls^ 
aJbout  nint  mchu  lower  tham  the  intended  ntrface  of  the  road, 

^  2.  Take  logs  of  timber  of  sufficient  diameter,  and,  by  means  of  equi-distant  circular  saws, 
cot  them  into  equal  lengths,  of  one  foot  each. 

«<3.  These  round  logs  must  now  be  passed  under  a  sexangular  steel  stamp,  whicbcots 
ofif  the  outside  of  the  log,  and  leaves  little  more  than  the  heart  of  the  tree,  in  the  form  of  s 
mxangukar  block. 

u  4.  Two  ndet  of  thit  bbdc  mutt  now  be  bored  three  inthee  dSrep,  with  an  inch  borer,  for  tk 
rec^tion  of  a  wooden  pin  tix  inches  long^  which  i»  to  be  driven  into  the  hole  already  prepartd  » 
the  log^  the  three  inchee  of  the  pin  which  project  being  ineerted  in  the  next  log.  The  operation  d 
laying  the  blocks  of  wood,  and  driving  the  pins,  proceeds  rapidly,  and  the  surface  of  the 
road  soon  assumes  a  beautiful  checkered  appearance,  somewhat  resembling  an  inlaid  flcor; 
and,  the  fibret  of  the  wood  ttanding  vertically^  and  not  horisontaMjfj  tliere  is  not  a  pot«ibilitj  d 
splintering.  The  whole  is  held  compactly  totfether  by  a  narrow  strip  of  stone  pavement ; 
aind  nothing  now  remains  to  be  done,  but  to  cover  it  with  a  thin  coat  of  boiling  tor.  and  on 
the  car  a  fine  layer  of  sand,  by  which  nieans  every  interstice  is  completely  filled  up,  astl 
moisture  excluded. 

**  In  addition  to  the  advantages  already  mentioned,  of  never  being  either  dusty  or  muddf, 
this  road  is  little  inferior  to  a  railroad  in  point  of  smoothness ;  so  that  it  may  be  safely  asserted 
that  one  horse  will  easily  draw  on  it  the  burden  of  two. 

*^l£,tLt  the  end  of  five  or  six  years,  (where  the  traffic  is  great,)  the  road  should  be  so  injured 
■a  10  requiro  repairing,  it  may  be  done  by  taking  up  the  logs,  sawing  a  new  face,  and  replacing 
them,  when  tlie  road  will  be  again  equal  to  new. 

«The  one  which  I  saw  oonstmcted  in  the  above>mentioned  manner,  was  in  one  of  th^ 
moat  frequented  streets  of  a  populous  city,  and,  when  I  left  that  ooimiiy,  had  stood  beiwcnw 
ibMB  sad  four  years  unxnjuted.' 
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tion  of  the  sabstratum  on  which  the  ♦blocks  were  to  rest;  that  p«n^Q 
the  payement  at  Hoyingham  Hall  likewise  differed  from  the  '- 
plaintiff's,  inoimtieh  a$  Hhe  blocki  tapered  towards  the  hase^  and 
vfere  driven  into  sand,  and  consequently  could  not  sustain  much 
traffic,  or  afford  each  other  the  parallel  support  described  in  the  plain' 
tiff* 9  specification^  and  which  was  of  the  essence  of  his  invention  ;  and 
that,  upon  the  whole,  the  plan  adopted  by  the  defendant  was  substan- 
tially an  infringement  of  the  plaintiff's  patent. 

Mr.  Galloway  gave  similar  evidence,  and  stated  that  he  did  not  con- 
sider it  an  essential  part  of  the  plaintiff's  claim  that  the  grain  of  the 
wood  should  be  absolutely  and  mathematically  vertical,  that  being 
impracticable ;  and  that  a  pavement  formed  of  blocks  shaped  like 
those  used  by  the  defendant,  was,  substantially,  an  infringement  of  the 
plaintiff's  patent, — the  only  object  of  placing  the  blocks  with  the  grain 
in  a  vertical  position,  being,  that  the  end  of  the  fibre  should  bear  the 
traffic,  so  as  to  ensure  the  greatest  amount  of  durability. 

Colonel  Jackson  stated  that  he  had  read  Heard's  letters,  and  had  seen 
the  pavement  in  St.  Petersburgh,  therein  referred  to ;  that,  in  his  opi- 
nion, the  suggestions  contained  in  those  letters  were  not  sufficient  to 
enable  any  one  to  form  a  road  that  would  be  practically  useful ;  that 
the  pavement  at  St.  Petersburgh  was  exposed  to  but  little  traffic ;  and 
that,  in  forming  it,  the  blocks,  as  sawed  from  the  tree,  were  marked  on 
the  surface  in  the  required  form, — hexagonal  or  square, — and  then 
roughly  shaped  with  a  hatchet. 

With  reference  to  the  slight  bevelling  of  the  blocks  described  in  the 
specification.  Dr.  Farey  said,  (and  in  this  Colonel  Jackson  agreed  with 
him,)  that  its  only  object  was,  to  allow  for  the  convexity  of  the  road. 

Heard's  second  letter,  dated  the  13th  of  October,  1832,  was  as  follows:^ 

"  I  hasten  to  supply  the  omission  in  my  communication  on  the  oonstniction  of  a  wooden 
road  upon  new  principles,  by  informing  you  that  the  first  experiment  was  made  in  St  Peters- 
burgh, before  the  house  of  the  governor-general,  in  the  street  called  The  Great  Morskoi. 
After  this  piece  of  road  had  stood  several  years  unimpaired,  the  plan  was  tried  on  a  large 
scale,  in  the  street  called  The  Maloi  Millionne ;  and  diis  trial  only  seemed  to  confirm  the 
good  opinion  the  public  had  already  conceived  of  this  mode  of  pavement ;  and,  consequently, 
in  the  course  of  last  summer,  (1832,)  The  Nevsky  Perspective,  from  The  Admiralty  toTho 
Anitchkin  Palace,  was  paved  in  a  similar  way, — not,  however,  from  one  side  to  the  other 
(tliis  street  being  of  an  extraordinary  width,)  but  two  strips,  each  sufficiently  wide  for  two 
carriages  to  drive  abreast,  the  original  stone  pavement  being  left  in  the  intermediate  spaces. 

<«  I  neglected  also  to  state,  in  my  communication,  that  a  road  constructed  in  this  manner 
should  not  be  bound  together  so  tight  by  the  side  pavement,  as  to  prevent  the  possibility  of 
a  slight  expansion  of  the  wood  from  the  absorption  of  moisture.  I  was  led  to  make  this 
remark,  by  the  swelling  up  of  a  small  piece  of  foot-pavement  on  a  cast-iron  bridge,  when, 
the  iron  sides  preventing  the  least  expansion,  the  natural  consequence  of  the  absorption  of 
moisture  was,  the  swelling  up  of  the  pavement;  but  this  never  occurred,  where  the  log  pave* 
ment  was  held  together  by  a  strip  of  common  stone  pavement 

•<I  think  it  also  necessary  to  observe,  that,  although  the  above*mentioned  streets,  in 
'which  the  experiments  have  been  made,  are  places  of  so  great  traffic  that  roads  oonstruoteu 
<m  the  M«  Adam  principle  were  found  of  insufficient  durability,  yet  no  excessively  heavy  loads 
comparable  to  the  wagons  and  heavy  caits  used  in  EIngland,  ever  passed  over  them.  I 
therefore  would  not  pledge  myself  that  such  a  road,  however  desirable  for  the  West  end  a*^ 
London,  would  bear,  unii^ured,  the  enormous  burdens  continually  passing  through  the  streeit 
ui  tha  ciilr. 
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But  Mr.  Galloway  thought  its  object  was,  to  allow  for  the  expansion  of 
the  base  of  the  block,  from  wet^  or  other  causes. 
*ft9n        ^^^'  ^^^^  Hart,  and  Mr.  Moses  Braithwaite,  civil  *engincerB, 
-^     also  gaye  eridence  as  to  the  novelty  and  utility  of  the  plaintiff *» 
invention. 

No  evidence  was  ofiTered  on  the  part  of  the  defendants :  but  it  was  in- 
sisted that  the  alleged  invention  had  been  anticipated  as  well  by  Heard  s 
letters,  as  by  the  paving  laid  down  by  Sir  W.  Worslcy  of  Horingham 
Hall ;  and  that  the  defendant  had  been  guilty  of  an  infringement. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the  principle  and 
essence  of  his  invention  was,  that  the  blocks  of  wood  used  should  be  of 
similar  sizes  and  dimensions^ — whether  sezangular,  triangular,  square, 
or  any  other  form  of  block  that  would  go  together, — ^and  placed  vith 
the  grain  of  the  wood  in  a  vertical  position,  each  block  deriving  lateral 
support  from  those  adjoining ;  that  the  evidence  conclusively  established 
its  novelty  and  utility ;  and  that  the  pavement  constructed  by  the  de- 
fendant was,  substantially,  an  imitation,  and  a  fraudulent  evasion  of  the 
plaintiff's  patent, — the  inclination,  or  deviation  of  the  grain  or  fibre  from 
the  vertical  line,  being  a  mere  colourable  evasion. 

In  his  summing  up,  the  learned  judge  told  the  jury,  that  the  plaintiff, 
in  his  specification,  claimed  as  his  invention,  not  every  mode  of  paving 
streets,  highways,  &c.  with  blocks  of  wood,  but  a  mode  of  paving  with 
blocks  fulfilling  three  conditions, — ^being  of  equal  sifes  and  dimensions, 
whether  square,  hexagon,  triangular,  or  of  any  other  form, — ^having  their 
sides  perpendicular  to  the  horizon,  and  parallel  with  each  other,  (subject 
to  the  slight  bevelling  necessary  to  allow  for  the  convexity  of  the  road.^ 
so  as  to  insure  an  equal  lateral  pressure  from  their  surface  to  their  base, 
— and  with  the  grain  or  fibre  of  the  wood  vertical,  that  is,  as  vertical  as 
the  growth  of  the  tree  would  permit ;  that  the  infringement  complained 
of  consisted  in  the  use,  by  the  defendant,  of  blocks  of  wood  presenting 
on  the  surface  squares  of  equal  sizes  or  dimensions,  but  differing  from 
*ft991  ^^®  *plaintiff 's  blocks,  in  this,  that  two  only  of  their  sides  were 
^  parallel  with  each  other  and  with  the  adjoining  blocks,  the  other 
two  sides  presenting  an  angle  of  about  sixty-three  degrees,  the  grain  or 
fibre  of  the  wood  running  at  the  same  angle,  and  each  block  resting  the 
upper  surface  of  one  of  its  sides  upon  a  portion  of  the  base  of  the  oppo- 
site side  of  the  block  next  adjoining  it ;  that,  the  blocks  used  by  the  de- 
fendant, being  of  a  rhomboidal  form,  not  having  the  grain  or  fibre  vertical, 
or  all  their  sides  perpendicular  to  the  horizon,  but  the  grain  and  two  of 
the  sides  being  at  an  angle  of  sixty-three  degrees,  and  not  being  supported 
laterally  by,  but  partially  resting  on,  each  other, — ^unless  the  jury  were 
of  opinion  that  it  was  a  fraudulent  imitation,  and  a  merely  colourable 
evasion  of  the  plaintiff's  patent  right,  they  must  find  the  first  issue  for 
the  defendant. 

The  second  issue, — whether  the  plaintiff  was  the  true  and  first  inveft- 
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tor ;  and  the  third, — ^whether  the  invention  was  of  any  nse,  benefit,  or 
advantage  to  the  public ;  the  learned  judge  directed  the  jury  to  find  for 
the  plaintiff,  there  being  reasonable  evidence  that  the  plaintiff  was  the 
true  and  first  inventor,  in  the  sense  of  being  an  introducer  from  abroad, 
and  that  the  invention  was  useful. 

As  to  the  fourth  issue,— calling  the  attention  of  the  jury  to  the  differ- 
ence of  opinion  between  Dr.  Farey  and  Colonel  Jackson  on  the  one  hand, 
and  Mr.  Galloway  on  the  other,  with  regard  to  the  object  of  the  bevel- 
ling of  the  blocks, — ^his  lordship  left  it  to  them  to  say  whether  the  spe- 
cification in  this  respect  sufficiently  described  the  nature  of  the  inven- 
tion. 

As  to  the  fifth  issue, — ^whether  the  invention,  before  the*  granting  of 
the  letters-patent  to  the  plaintiff,  had  been,  wholly  or  in  part,  publicly 
or  generally  knotcnj  usedy  practised  or  publishedj  in  England, — the  di- 
rection was,  in  substance,  as  follows : — This  plea  embraces  in  r^o.^o 
^it  three  different  allegations.  The  first  is,  that  this  invention  ^ 
had  previously  been  actually  used;  the  second,  that  it  had  been  publicly 
known  ;  the  third,  that  it  had  been  published^ — at  least  in  part.  As  to 
the  alleged  user,  the  only  evidence  was,  that  a  similar  pavement  had 
previously  been  laid  down  at  Sur  William  Worseley's.  The  hexangular 
blocks,  however,  there  used,  differed  in  an  essential  particular  from  those 
of  the  plaintiff,  inoLsmueh  as  they  did  not  laterally  sustain  each  other 
from  the  surface  to  the  bascj  but  tapered  from  the  top  downwards^  so  as 
to  drive  into  the  substratum  of  sand.  If  the  mode  of  forming  and  lay- 
ing the  blocks  at  Sir  William  Worseley's  had  been  precisely  similar  to 
the  plaintiff's,  that  would  have  been  a  sufficient  user  to  destroy  the  plain- 
tiff's patent,  though  put  in  practice  in  a  spot  to  which  the  public  had  not 
free  access.  The  pavement  laid  down  at  St.  Petersburgh  unquestiona- 
bly was  of  such  a  description,  and  the  user  of  an  extent,  that,  if  it  had 
existed  in  England  prior  to  the  grant  of  the  letters-patent  to  the  plain- 
tiff, would  have  rendered  them  void.  Then,  has  it  been  generally  known 
and  published  f  I  think  those  words  mean  different  things.  <<  Gener- 
ally known"  means,  known  to  the  public  generally,  or  at  least  to  that 
portion  of  the  public  whose  attention  is  turned  to  such  matters.  But 
<«  published"  means  offered  or  dedicated  to  the  public.  Was  the  inven- 
tion published  or  offered  to  the  public,  to  such  an  extent  as  that  it  was 
generally  known  amongst  engineers  and  persons  likely  to  take  an  inte- 
rest in  such  a  matter  ?  The  method  of  paving  described  by  Mr.  Heard 
was,  no  doubt,  very  similar  to  the  plaintiff's.  Finlayson's  may  be  alto- 
gether laid  out  of  consideration.  The  question  upon  this  part  of  the 
issue  will  be, — not  whether  the  description  furnished  by  Heard  in  his 
communications  to  The  Society  of  Arts  would  have  been  sufficient  to  sus- 
tain a  patent,  or  whether,  if  Heard  had  taken  out  a  patent,  the  plain- 
tiff's mode  would  havcbeen  an  infringement ;  but  whether  Heard's  r^ioo^ 
letters  made  ^known  to  the  world  a  mode  of  paving  substan-    '- 
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tiallj  like  the  plaintiff's.  The  mode  described  by  Heard  certainlj  doei 
not  entirely  coincide  with  the  plaintiff's,  especially  with  respect  to  the 
preparation  of  the  foundation  or  substratum.  But  it  agrees  with  it  in 
this  important  particular j  viz.  tJuU  the  blocks  are  to  be  laid  with  the  grain 
or  fibre  of  the  wood  in  a  vertical  position.  It  will  be  for  you  to  say,  t^ Ae- 
ther  or  not  the  two  modes  are  subst^mtiaUy  the  samcj  and  whether  there 
has  been  such  a  previous  publication  as  to  have  already  made  this  a  por- 
tion of  the  public  stock  of  information.  The  witnesses  for  the  plaintiff^ 
— scientific  men,  and  others,-— certainly  disavowed  all  previous  knowledge 
of  the  publication  of  Heard's  letters.  The  evidence  shows,(a)  that,  at 
the  time  Heanl's  letters  appeared  in  the  Transactions  of  The  Society  of 
Arts,  the  members  of  that  body  were  about  eight  hundred  in  number ; 
that  they  had  subsequently  been  reduced  to  about  three  hundred  ;  that, 
in  the  year  1842,  the  society  again  became  more  numerous ;  and  that 
the  Transactions  were  printed  periodically  for  distribution  amongst  the 
members,  and  were  likewise  sold  to  persons  who  were  not  members,  and 
might  be  purchased  at  any  bookseller's.  The  next  question  is,  whether 
this  mode  of  paving  with  wood  had  preriously  been  published  in  Eng- 
land, in  the  sense  in  which  I  understand  the  Court  of  Common  Pleas  to 
have  dealt  with  that  word  in  the  case  of  Stead  v.  Williams.  Upon  this 
point,  I  shall,  sitting  here,  adopt  the  law  as  laid  down  in  the  judgment 
of  the  court  in  that  case, — without,  however,  holding  myself  bound  by 
that  opinion,  should  the  point  ever  come  before  me  sitting  in  a  eourt  of 
error.  The  court  there  say :  <<  If  the  invention  has  already  been  made 
public  in  England  by  a  description  contained  in  a  work,  whether  written 
or  printed,  which  has  been  publicly  circulated,  in  such  case  the  patentee 
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is  not  the  *first  and  true  inventor  within  the  meaning  of  the 


statute,  whether  he  has  himself  borrowed  his  invention  from  such 
publication  or  not ;  because  we  think  the  public  cannot  be  precluded 
from  the  right  of  using  such  information  as  they  were  already  possessed 
of  at  the  time  of  the  patent  granted.  It  is  obvious  that  the  application 
of  this  principle  must  depend  upon  the  particular  circumstances  which 
are  brought  to  bear  on  each  particular  case.  The  existence  of  a  single 
copy  of  a  work,  though  printed,  brought  from  a  depository  where  it  has 
long  been  kept  in  a  state  of  obscurity,  would  afford  a  very  different  in- 
ference from  the  production  of  an  encyclopsedia,  or  other  work  in  gene- 
ral circulation.  The  question  will  be,  whether,  upon  the  whole  evidence, 
there  has  been  such  a  publication  as  to  make  the  description  a  part  of 
the  public  stock  of  information."  It  will  be  for  you  to  say,  whether  Mr. 
Heard,  who  clearly  first  brought  the  knowledge  into  England,  by  the 
communications  made  by  him  to  the  scientific  body,  made  a  present  of 
it  to  the  public  J  so  as  to  prevent  an  individual  from  appropriating  it 
to  himself  by  taking  out  a  patent  for  iL  If  you  are  efUuA  upmiMt 
ycur  verdict  must^  on  the  fifth  issue^  be  for  the  defendant. 

(a)  This  appeared  upon  the  cioBs^xaminatioii  of  Dr.  Farej« 
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Upon  the  sixth  issue, — ^whether  the  title  of  the  invention  in  the  let- 
ters-patent was  too  large,  uncertain,  yague,  and  ambiguous ;  and,  upon 
the  seventh, — ^whether  the  invention  was  an  improved  mode  or  method 
of  making  or  paving  roads,  &c. ;  the  learned  judge  directed  the  jury  to 
find  for  the  plaintiff. 

The  jury  returned  a  verdict  for  the  defendant  on  the  first  and  jifth 
issues ;  and  for  the  plaintiff,  on  the  aeeondy  third,  sixth,  and  seventh 
issues ;  and,  as  to  the  fourth  issue,  they  were  discharged,  by  consent. 

Shee,  Serjt.,  in  Michaelmas  Term  last,  on  the  part  of  the  plaintiff, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  "Aground  of  misdirec-     r^oo^ 
tion,  and  that  the  verdict  on  the  first  and  fifth  issues,  was  against     ^ 
the  evidence. 

Ohannellj  Serjt.,  and  Petendarffy  in  Trinity  term  last,  showed  cause. 
There  clearly  was  no  evidence  of  infringement.  The  blocks  used  by  the 
defendant  differed  substantially  from  those  described  in  the  plaintiff's 
specification,— even  assuming  that  his  claim  was  not  limited  to  hexagonal, 
triangular,  or  square  blocks,  but  embraced  blocks  of  every  form,  pro- 
vided their  dimensions  were  similar.  The  learned  judge,  therefore,  was 
warranted  in  directing  the  jury  to  find  for  the  defendant  upon  the  fir.st 
issue,  unless  they  were  of  opinion  that  the  mode  adopted  by  the  defend- 
ant was  a  fraudulent  attempt  to  evade  the  prohibition  in  the  plaintiff's 
patent.  All  the  witnesses  agreed  that  the  verticality  of  the  grain  or 
fibre  of  the  wood,  and  the  lateral  contact  and  support  from  the  surface 
to  the  base  of  the  block,  were  of  the  essence  of  the  plaintiff's  alleged 
invention:  whereas,  in  the  plan  adopted  by  the  defendant,  neither  was 
the  grain  vertical,  nor  did  each  block  receive  lateral  support  from  those 
next  to  it ;  but  one  was  made  to  rest  upon  a  portion  of  the  base  of  an- 
other, the  grain  or  fibre  being  at  an  angle  of  about  forty-five  degrees. 

It  may  be  that  a  little  confusion  has  been  introduced  into  this  case, 
from  a  misapprehension  of  the  true  ground  of  the  decision  in  Stead  v. 
WiUiamSy  7  M.  &  6.  818,  8  Scott,  N.  B.  449.  It  was  there  held,  that, 
if  an  invention  has  already  been  made  public  in  England,  by  a  descriy 
tion  contained  in  a  work,  whether  written  or  printed,  which  has  been 
publicly  circulated,  one  who  afterwards  takes  out  a  patent  for  it  is  not 
the  true  and  first  inventor  within  the  meaning  of  the  statute  21  Jac.  1, 
0.  8,  whether  he  has  himself  borrowed  his  invention  from  such  r^ooT 
^publication  or  not.  What  the  court  intended  to  decide  there,  ^ 
was,  that  publication  amounted  to  a  defence,  without  adverting  to  the 
particular  issue  to  which  such  a  defence  would  be  applicable.  The 
learned  judge  in  this  case  treated  the  fifth  issue  as  distributive,  as  the 
plaintiff  had. done  by  his  replication.  There  was  distinct  evidence  as  to 
publication.  [Maulb,  J.  The  question  is,  whether  publication  is 
enough,  without  user.]  Stead  v.  WiUiamSy  and  other  cases,  show  that 
it  is.  [Maulb,  J.  Previous  publication  shows  that  the  patentee  is  not 
the  true  and  first  inventor.    But,  does  it,  without  more,  establish  a  de* 


827  •   Stead  v.  Anderson.  T.  V.  1847. 

fence  7]     Tindal,  C.  J.,  thus  deals  with  this  question,  in  his  summing 
up  in  Cornish  t.  Keene,  Webster's  Patent  Cases,  501 :   <«  Sometimes  it 
is  a  material  question  to  determine  whether  the  party  who  got  the  pa- 
tent was  the  real  and  original  inventor  or  not :  because  these  patents 
are  granted  as  a  reward,  not  only  for  the  benefit  that  is  conferred  upon 
the  public  by  the  discovery,  but  also  to  the  ingenuity  of  the  first  in- 
ventor ;  and,  although  it  is  proved  that  it  is  a  new  discovery  so  far  as 
the  world  is  concerned,  yet,  if  any  body  is  able  to  show,  that,  although 
that  was  new, — that  the  party  who  got  the  patent  was  not  the  man  whose 
ingenuity  first  discovered  it, — ^that  he  had  borrowed  it  from  A.  or  B.,  or 
taken  it  from  a  book  that  was  printed  in  England,  and  which  was  open 
to  all  the  world, — then,  although  the  public  had  the  benefit  of  it,  it 
would  become  an  important  question  whether  he  was  the  first  and  origi- 
nal inventor  of  it."     [Wildb,  C.  J.     If  it  could  be  proved  that  the 
plaintiff  derived  his  information  from  a  book  published  in  England,  the 
patent  would  undoubtedly  be  void.]     In  the  course  of  the  argument  of 
the  case  of  the  ffousehill  Company  v.  NeiUoUj  Webster's  Patent  Cases, 
718,  n.,  in  the  House  of  Lords,  Lord  Lyndhurst,  C,  observed :  «« If 
i^e^nc^-^     the  machine  is  published  in  a  book,  ^distinctly  and  clearly  de- 
^     scribed,  corresponding  with  the  description  in  the  specification 
of  the  patent,  though  it  has  never  been  actually  worked,  is  not  that  an 
answer  to  the  patent?    It  is  continually  the  practice,  on  trials  for  pa- 
tents, to  read  out  of  printed  works,  without  reference  to  any  thing  that 
has  been  done."    And  Lord  Brougham  adds :  « It  negatives  being  the 
true  and  first  inventor;  which  is  as  good  as  negativing  the  non-user." 
[Maulb,  J.     Supposing  the  only  issue  to  be,  whether  the  plaintiff  was 
the  true  and  first  inventor,  and  it  is  shown  that  some  one  else  had  pre- 
viously published  the  invention  to  the  world,  would  not  that  entitle  the 
defendant  to  a  verdict  7]     The  authorities  show  clearly  that  it  would. 
In  Morgan  v.  Seaward^  2  M.  &  W.  544,  1  Webster's  Patent  Cases,  187, 
Alderson,  B.,  says :  <^  It  is  certainly  a  most  important  question,  what 
are  the  limits  of  what  a  man  may  do  without  its  being  a  publication, 
and  a  question  on  which  much  remains  to  be  discovered :  the  law  is  in  a 
very  confused  state.    In  the  case  of  Lewis  v.  Marling^  4  C.  &  P.  52, 57, 
1  Webster's  Patent  Cases,  490,  493,  10  B.  &;  C.  22,  4  M.  &;  R.  66,  I 
should  certainly  have  entertained  very  considerable  doubts.     If  the 
question  is  to  be  put  altogether  on  the  ground  of  the  public  use  of  the 
invention,  how  did  Dr.  Brewster  lose  the  benefit  of  his  invention  of  the 
kaleidoscope ;  because  it  had  been  previously  published  in  a  book,  if  it 
^ad  not  been  used,  though  made  known  to  all  the  world  before  ?    If  Dr. 
Hall  had  published  his  discoveries  in  a  book,  I  apprehend  that  would 
have  put  an  end  to  Dollond's  patent.(a)    Much  obscurity  has  been  in« 
troduced  into  this  question  by  the  use  of  loose  expressions  and  dicta." 
And,  on  Morgan  v.  Seaward  being  cited  in  Carpenter  v.  Smithy  9  M. 

(a)  See  DoUond  v. ,  1  Webster's  Patent  Cases,  53. 
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&  W.  300,(a)  the  same  learned  judge  observed,  p.  802 :  <<  How,  r^cooo 
*then,  do  yoa  get  over  the  case  of  the  inTention  for  which  a  pa-  '- 
tent  was  avoided(5)  because  it  had  been  previously  published  in  a  book? 
the  principle  being,  that  it  could  be  appropriated  by  anybody,  because 
it  had  already  been  given  to  everybody."  [Maule,  J.  To  make  the 
direction  in  this  case  right,  it  is  surely  necessary  that  prior  publication 
should  be  a  defence.]  The  learned  baron  evidently  intended  to  act  upon 
the  decision  of  this  court  in  Stead  v.  WiUiams.  The  defendant  having 
a  clear  right  to  the  verdict  upon  not  guilty,  the  court  will  not  grant  a 
new  trial,  merely  because,  in  disposing  of  the  other  issues,  the  judge 
directed  the  jury  to  find  for  him  on  the  fifth  issue  instead  of  the  second. 
Shee,  Serjt.,  U.  JameB,  Webster^  and  Hurstj  in  support  of  the  rule. 
The  making  of  wood  pavement  of  blocks  of  any  form,  provided  they 
are  of  equal  dimensions,  and  made  to  fit  together  and  support  each 
other,  and  provided  the  grain  or  fibre  of  the  wood  b  vertical, — not  ver- 
tical in  the  strict  sense  of  the  term,  but  as  contradistinguished  from 
horizontal  or  transverse, — ^is  an  infringement  of  the  plaintifi"s  patent. 
[Maulb,  J.  A  slight  and  colourable  deviation  from  the  vertical  line, 
would,  probably,  be  within  your  description.  But  the  question  is,  whe- 
ther blocks  with  the  grain  or  fibre  inclined  in  a  8%ib8tantial  degree,  can 
be  said  to  be  vertical  within  the  prohibition  of  the  patent.]  Specifica- 
tions are  to  be  read  in  a  spirit  of  fairness  and  candour,  and  not  with  a 
predisposition  to  pick  holes  in  them :  per  Parke,  B.,  and  Aldbrson, 
B.,  in  Rueeell  v.  Cowley y  1  Webster's  Patent  Gases,  470 ;  NeiUon  v. 
Harford,  8  M.  &  W.  806,  1  Webster's  Patent  Cases,  831.(c)  So  con- 
struing this  specification,  the  proper  question  to  be  submitted  to  the 
jury,  *upon  the  first  issue  was,  whether  the  defendant  had  or  r^onr^ 
had  not,  under  colour  of  a  specious  variation  in  the  form  of  the  ^ 
block,  substantially  infringed  the  plaintifi"s  patent ;  as  was  done  by 
TiNBAL,  C.  J.,  in  Walton  v.  Potter,  1  Webster's  Patent  Cases,  586,  by 
Crebswbll,  J.,  in  Walton  v.  Bateman,  1  Webster's  Patent  Gases,  616, 
and  by  Aldbrson,  B.,  in  Morgan  v.  Seaward,  1  Webster's  Patent 
Gases,  171.  Tindal,  C.  J.,  in  Walton  v.  Potter,  told  the  jury  that, 
"  Where  a  party  has  obtained  a  patent  for  a  new  invention,  or  a  discovery 
he  has  made  by  his  own  ingenuity,  it  is  not  in  the  power  of  any  other 
person,  simply  by  varying  in  form,  or  in  immaterial  circumstances,  the 
nature  or  subject-matter  of  that  discovery,  to  obtain  either  a  patent  for 
it  himself,  or  to  use  it  without  the  leave  of  the  patentee  ;  because  that 
would  be,  in  effect  and  in  substance,  an  invasion  of  the  right ;  and 
therefore  what  you  have  to  look  at  upon  the  present  occasion,  is,  not 
simply  whether,  in  form  or  in  circumstances  that  may  be  more  or  less 
immaterial,  that  which  has  been  done  by  the  defendants  varies  from  the 
fipecification  of  the  plaintiff's  patent,  but  to  see  whether  in  reality,  in 
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'a)  1  Webster's  Patent  Cases,  540.  (6)  Dr.  Brewster^s  Kaleidoscope. 

\e)  And  see  M'JipUu  7.  MangnaO,  3  Man.  Gr.  &  Soott,  496. 
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substance  and  in  eiflfect,  the  defendants  have  availed  themselres  of  tfa» 
plaintiff's  invention,  in  order  to  make  that  fabric,  or  to  make  that  arti- 
cle, which  thej  have  sold  in  the  way  of'  their  trade, — ^whether,  in  order 
to  make  that,  they  have  availed  themselves  of  the  invention  of  the  plain- 
tiff." Crbsswbll,  J.,  uses  similar  language,  in  Walton  v.  Batenum. 
And  Aldbrson,  B.,  in  Morgan  v.  Seaward^  says :  <«  The  question  (as 
to  infringement)  would  be,  simply,  whether  the  defendants'  machine  was 
only  colourably  different,  that  is*  whether  it  differed  merely  in  the  sub- 
stitution of  what  are  called  mechanical  equivalents,  for  the  contrivances 
^oq-i-i  which  are  resorted  to  *by  the  patentee.  I  think,  when  you  are 
^  told  what  the  invention  of  the  plaintiffs  really  is,  and  what  the 
machine  of  the  defendants  really  is,  you  will  see  that  those  differences 
which  Mr.  Donkin  and  others  point  out  as  existing  between  the  one 
machine  and  the  other,  are,  in  truth,  differences  which  do  not  affeet  the 
principle  of  the  invention.  Therefore,  the  two  machines  are  alike  in 
principle,  one  man  was  the  first  inventor  of  the  principle,  and  the  other 
has  adopted  it ;  and,  though  he  may  have  carried  it  into  effect  by  sub- 
stituting one  mechanical  equivalent  for  another,  still  you  are  to  look  to 
the  substance,  and  not  to  the  mere  form,  and,  if  it  is  in  substance  an 
infringement,  you  ought  to  find  that  it  is  so." 

As  to  the  fifth  issue,  there  was  a  clear  and  manifest  misdirection. 
This  court  did  not,  in  Stead  v.  WiUiamSy  affect  to  lay  down  any  distinct 
rule  as  to  what  constitutes  a  thing  part  of  the  general  stock  of  public 
information,  but  treated  it  as  a  question  to  be  left  to  the  jury  in  each 
case.     [Maulb,  J.    Nobody  contended,  in  that  case,  that  the  fad  of 
publication  had  any  operation  except  upon  the  issue  as  to  the  patentee 
being  the  true  and  first  inventor.    Here,  the  fifth  plea  is  founded,  not 
upon  any  particular  branch  of  the  patent,  but  upon  the  general  law.    I 
think  the  jury  ought  to  have  been  directed  to  find  for  the  defendant 
upon  the  second,  instead  of  the  fifth,  issue.]    In  Huddart  v.  OrttMhaw^ 
Dav.  Pat.  Cas.  S65,  1  Webster's  Patent  Cases,  85,  Lord  Ellbnbo- 
ROUOH  says :  ^<  If,  prior  to  the  time  of  the  obtaining  a  patent,  any  part 
of  that  which  is  of  the  substance  of  the  invention  has  been  commoni- 
cated  to  the  public  in  the  shape  of  a  specification  of  any  other  patent^ 
or  is  a  part  of  the  service  [science  ?]  of  the  country,  so  as  to  be  a  known 
thing,  in  that  case  he  (the  inventor)  cannot  claim  the  benefit  of  his  pa- 
^^on-1     tent."     That  ^evidently  points,  not  to  a  mere  publication  in  a 
^    book,  but  to  an  actual  user.    The  language  of  Lord  LYNnnuBST^ 
C,  and  Lord  Brougham,  in  the  case  of  The  H<m%ehiU  Company  v. 
NeiUon^  1  Webster's  Patent  Gases,  673,  is  to  the  same  effect, — spe- 
cially excepting  a  case  like  the  present,  where  the  public  had  acquired 
nothing.  Cur.  adv.  tndL 

WiLDB,  G.  J.,  now  delivered  the  judgment  of  the  court 
This  was  an  action  on  the  case  for  an  infringement  of  a  patent  for 
wooden  pavement.     The  defendant  pleaded  several  pleas,  of  which  it 
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is  necessary  to  mention  only  the  first,  which  was  not  guilty, — {he 
second,  which  denied  that  the  plaintiff  was  the  true  and  first  inventor,—- 
and  the  fifth,  which  stated,  that,  before,  the  letters-patent,  the  inven- 
tion had  been  and  was  wholly  and  in  part  publicly  and  generally 
known^  tMedy  practised,  and  published  in  England. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  summer  assizes  for 
the  county  of  Surrey,  when  a  verdict  was  found  for  the  defendant  on 
the  first  and  fifth  pleas,  and  for  the  plaintiff  on  the  second ;  and,  a  rule 
nisi  having  been  granted  for  a  new  trial,  on  the  ground  of  misdirection, 
the  case  was  argued  during  the  last  term. 

The  directions  complained  of  were,  as  to  the  issues  on  the  first  and 
fifth  pleas. 

On  the  first,  the  direction  was,  in  effect,  that  there  was  no  evidence 
of  infringement,  unless  the  jury  thought  that  there  had  been  a  fraudulent 
evasion,— of  which  the  learned  judge  said  he  saw  no  satisfactory  evidence : 
but  he  left  that  question  to  the  jury.  The  jury  thought  there  had  been 
no  fraudulent  evasion ;  and  they  found  for  the  defendant,  under  the 
direction  of  the  judge,  that  there  was  no  other  evidence  of  infringe- 
ment. 

*Upon  a  careful  consideration  of  the  evidence,  we  are  of     r^eonn 
opinion  that  there  was  no  evidence  to  justify  a  jury  in  finding    ^ 
that  there  had  been  an  infringement ;  that  is,  a  substantial  resemblance 
to  the  plaintiff's  invention,  in  particulars  to  which  his  exclusive  right 
extended. 

We  think,  that,  upon  the  true  construction  of  the  patent  and  specifi- 
cation, it  is  no  invasion  of  the  right  of  the  plaintiff,  to  pave  with  wood, 
or  to  pave  with  wooden  blocks  of  equal  dimensions.  Indeed,  on  the 
argument,  it  was  not  contended  that  the  patentee  had  an  exclusive  right 
to  all  modes  of  paving  with  wood,  or  with  wooden  blocks  of  equal  di- 
mensions. But  it  was  insisted  that  the  mode  of  paving  adopted  by  the 
defendant,  though  with  blocks  whose  grain  was  considerably  inclined  to 
the  vertical  line,  was,  substantially,  the  same  as  the  plaintiff's  inven- 
tion,— ^which  requires  that  the  blocks  should  be  placed  «<  with  the  grain 
of  the  wood  in  a  vertical  position."  And  we  think  it  must  be  conceded, 
that,  if  the  two  modes  of  paving  had  been  substantially  the  same,  but  a 
slight  and  immaterial  incUnation  had  been  given  to  the  gram  by  the  de- 
fendant,— either  in  order  to  make  a  colourable  difference  between  his 
pavement  and  the  plaintiff's,  or  for  any  other  purpose, — it  would  have 
been  an  invasion  of  the  patent.  But  we  think  the  evidence  does  not 
show  such  substantial  identity,  but  a  substantial  difference ;  and  that, 
if  the  question  had  been  left  to  the  jury,  and  they  had  foimd  for  the 
plaintiff,  the  verdict  ought  to  have  been  set  aside,  as  a  verdict  against 
evidence. 

The  question  of  fraud,  which  was  the  only  one  left  to  the  jury  on 
this  plea,  appears  to  have  been  left  in  cohsequence  of  *he  plaintiff's  iu* 
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sisting,  at  the  trial,  that  there  was  a  fraadulent  intention  to  eTade  the 
prohibition  of  the  letters-patent.  It  appears  to  ns,  that  the  intentiou 
was  immaterial ;  and  that,  even  if  the  jury  had  found  fraud,  the  Terdict 
^OQA-]  ought  to  have  been  for  the  ^defendant ;  and  that  there  was  no 
-^  misdirection  in  this  respect,  of  which  the  plaintiff  can  complain, 
inasmuch  as  the  proper  direction  would  have  been,  that  the  Terdict 
should  have  been  found  for  the  defendant  absolutely,  instead  of  condi- 
tionally, if  there  were  no  fraud. 

It  may  be  observed,  that,  in  the  case  of  Heath  v.  Unteinj  13  M.  k 
W.  593,  the  Court  of  Exchequer  seems  to  have  deemed  it  material  to 
consider  the  intention  of  the  defendant,  in  determining  whether  he  had 
infringed  a  patent.  But,  in  that  case,  the  evidence  negatived  any  such 
intention ;  and  the  other  circumstances  of  the  case  were  not  such  as  to 
show  an  infringement ;  so  that  there  was  no  decision  as  to  what  the 
effect  of  such  intention  would  be.  And  we  think  it  clear  that  the  action 
is  maintainable  in  respect  of  what  the  defendant  doeSf  not  of  what  he 
intends. 

As  to  the  issue  on  the  fifth  plea,  the  direction  was,  that  the  verdict 
should  be  for  the  defendant,  if  the  invention  was  known  and  published 
before  the  patent,  though  not  used.  But  this  plea, — ^which  is  the  same 
as  the  sixth  in  Stead  v.  Williams^ — ^is  substantially  a  plea  of  public 
user,  whicji  is  a  good- plea  under  the  statute  of  James,  and  would  not  be 
a  good  plea  without  the  averment  of  user:  for,  although,  in  Stead  v. 
Williamsj  proof  of  publication  was  held  to  show  that  the  plaintiff  was 
not  the  true  and  first  inventor,  and  to  sustain  a  plea  that  he  was  not 
such  true  and  first  inventor,  the  publication  given  in  evidence  there  was, 
in  fact,  a  publication  by  another  person  long  before  the  plaintiff  had  in- 
ventedj — who  was,  therefore,  not  the  first  inventor ;  on  the  principle 
that  <(  the  first  person  who  discloses  the  invention  to  the  publicj  is  con- 
sidered as  the  inventor."  (a)  Yet  it  does  not  follow,  that  a  plea  only 
utoQfrt  stating  that  the  ^invention  was  known  and  publishedj  in  the 
-^  terms  of  this  plea,  not  mentioning  user,  would  be  a  good  plea. 
If  such  a  plea  stated  that  the  knowledge  and  publication  were  before 
the  plaintiff  invented^  it  might  be  an  argumentative  denial  of  the  plain- 
tiff's  being  the  first  inventor:  but,  as  it  only  states  that  the  knowledge 
and  publication  were  before  the  letters-patent^  it  is  no  denial  at  all  of 
the  plaintiff's  being  the  first  inventor,  which  is  alleged  in  the  declara- 
tion, and  is  not  denied  by  this  plea ;  and,  as  such  knowledge  and  pubU- 
cation, — i.  e.,  a  knowledge  and  publication  after  the  plaintiff's  invenr 
tionj — ^we  think,  would  not  avoid  a  patent  granted  to  the  true  and  first 
inventor,  who,  having  invented,  had  obtained  his  patent  before  his  in- 
vention was  used,  the  fifth  plea  is  not  a  double  plea,  but  is  a  plea  which 
sets  up  the  single  defence  of  user,  of  which  user  there  was  no  evidence; 
so  that  the  proper  direction  to  be  given  was,  that  the  verdict  should  be 

(a)  Per  LordLyndhurat,  7  M.  &  G.  842. 
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for  the  plaintiff,  instead  of  the  contrary  direction,  which  was  given  bj 
Parke,  B. 

Cresswell,  J.,  in  Stead  y.  WilliamB^  understood  this  plea  in  the 
above  sense,  and  left  to  the  jury,  on  a  plea  like  this,  the  question  of 
user  only ;  which  direction  of  Cresswell,  J.,  was  clearly  wrong,  if  the 
evidence  of  publication,  without  user^  would  sustain  the  plea :  and  no 
objection  was  taken  to  this  direction. 

It  appears,  therefore,  that  the  proper  direction  was,  that  the  verdict 
should  be  for  the  plaintiff  on  the  ffth  plea,  inasmuch  as  there  was  no 
evidence  of  user.  But,  as  the  publication  given  in  evidence  wa9  clearly 
before  the  plaintiff  ^s  invention^  it  sustained  the  second  plea,  that  the 
plaintiff  was  not  the  true  and  first  inventor :  and  the  jury  ought  to  have 
been  directed  to  find /or  the  defendant  on  the  second  plea,  in  the  event 
on  which  they  were  directed  to  find  for  him  on  the  fifth.  And,  as  the 
defendant  was  entitled  to  a  verdict  on  one  of  these  two  pleas,  (the  second 
and  fifth,)  and  as  he  has  had  a  ^verdict  on  the  general  issue,  r^cooa 
which  we  think  was  properly  given,  we  do  not  think  there  should  ^ 
bo*  a  new  trial,  unless  the  defendant  insist  on  retaining  his  verdict  on 
the  fifth  plea. 

We,  therefore,  discharge  the  rule,  on  the  defendant's  consenting  that 
the  verdict  shall  (if  the  plaintiff  think  fit)  be  entered  for  the  defendant 
on  the  second  plea,  and  for  the  plaintiff  on  the  fifth.  But,  if  the  de- 
fendant refuse  such  consent,  the  rule  must  be  made  absolute. 

Rule  accordingly.(a) 

(a)  The  defendant  consented  to  the  verdict  being  entered  in  the  manner  suggested ;  but 
the  plaintiff  declined  to  have  it  so  entered ;  and  therefore  the  verdict  slood. 


"^YALPT  and  Others,  Assignees  of  the  Estate  and  Effects  of    ['^'SST 
EDWARD  BROWN,  a  Bankrupt,  v.  GIBSON  and  Another. 
July  3. 

A.,  a  merchant  at  Birmingham,  bought  goods  of  B.  &  Co.,  commission-agents  at  Manchester 
and  Leeds.  On  the  20th  of  March,  1844,  the  goods  were,  by  A.*s  direction,  sent  to  L.  & 
Co.,  shipping-agents  at  Liverpool,  employed  by  A.  to  receive  and  forward  them  to  Yalpa- 
raiso ;  and,  on  the  same  day,  B.  &  Co.,  wrote  to  L.  &  Co.,  advising  them  of  the  transmis- 
sion of  patterns,  which  they  requested  them  to  ship  with  the  goods,  «  as  A.  might  direct 
the  same  to  be  shipped."  The  goods  were,  on  the  4th  of  April,  shipped  by  L.  &  Co.  on 
board  a  vessel  bound  for  Valparaiso,  and  were  afterwards  re-landed  by  order  of  a  mem- 
ber of  the  house  at  Valparaiso,  to  which  they  were  consigned  by  A.,  and  sent  to  B.  & 
Co.'s  house  at  Manchester,  for  the  purpose  of  being  re-packed  in  smaller  cases.  The  price 
of  the  goods  became  payable  on  the  26th  of  April,  but  was  not  paid,  A.  having  in  the 
mean  time  become  insolvent : — 

Bdd,  that  the  property  and  possession  of  the  goods  had  vested  absolutely  in  A.,  the  vendeo, 
before  they  were  xe-delivered  to  B.  &  Ca  at  Manchester ;  and  that,  by  such  re^lelivery, 
the  latter  acquired  no  new  rights  as  unpaid  vendors. 

&m6/e,  that  the  troiuitiM  was  at  an  end  when  the  goods  reached  the  hands  of  L.  &  Co. ;  but 
that,  at  all  events,  the  right  of  B.  &  Co.  to  intercept  the  goods  was  gpne,  when  A.  had  ex- 
ercised an  act  of  ownership  over  them,  by  re-lauding  them,  and  sending  them  to  be  re* 
packed. 
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A  contract  of  sale  may  be  complete  and  binding,  tfaoi^h  silent  as  to  the  priee  (soch  slenee 
being  equivalent  to  a  stipulation  for  a  reatonable  price,)  and  as  to  the  time  and  mode  of 
payment 

Trover,  by  the  plaintiffs,  as  assignees  of  Edward  Brown,  a  bankrvpt. 
The  first  count  alleged  a  possession  by  Brown,  and  a  conversion  before 
the  bankruptcy.  The  second  count,  a  possession  by  the  plaintiffs  as 
assignees,  and  a  conversion  after  the  bankruptcy. 

The  defendants  pleaded, — ^first,  not  guilty, — secondly,  to  the  first 
count,  a  denial  of  Brown's  possession, — thirdly  to  the  second  count,  a 
denial  of  the  possession  of  the  plaintiffs  as  assignees.    Issue  thereon. 

At  the  trial  before  Gresswell,  J.,  at  the  Liverpool  summer  assises, 
1846,  a  verdict  was  found  for  the  plaintiffs,  damages  TISL  19«.,  subject 
to  the  following  casec — 

^^qo-i         The  plaintiffs  are  the  assignees  of  Edward  Brown,  ^against 
^    whom  tkfiat  issued  on  the  7th  of  May,  1844,  upon  an  act  of 
bankruptcy  committed  the  day  before;  under  which  fiat  the  plaintiffs 
were  appointed  his  assignees. 

Brown  had  been  a  general  merchant  at  Birmingham.  The  defendants 
were  general  commission-agents,  having  oflScers  at  Manchester  and  Leeds, 
and  trading  under  the  firm  of  Gibson,  Ord,  k  Go.  The  action  was 
brought  to  recover  the  value  of  four  parcels  of  goods  under  the  follow- 
ing circumstances : — 

On  the  12th  of  March,  1844,  Brown  wrote  the  following  letter  to  the 
defendants'  Leeds  house : — 

« Messrs.  Gibson,  Ord,  &  Go. 

<<  Gentlemen, — My  brother  William  (who  is  in  Hegan,  Hall,  k  Co.'s 
house)  accidentally  mentioned  your  name  to  me  the  other  day.  On 
these  very  slight  grounds,  I  address  you.  I  am  now  shipping  heavily  to 
the  Brazils:  and  Messrs.  Miller,  Mackay,  k  Go.  are  anxious  I  should 
send  out  some  woollen  cloths.  Mr.  Miller  will  accompany  me  to  Leeds 
in  a  few  days ;  but  I  am  anxious  to  have  some  information  in  the  interim, 
whereby  to  regulate  my  proceedings.  In  Manchester,  the  furnishers 
draw  upon  me  at  two  months  from  date  of  invoice :  and  I  should  wish 
this  mode,  if  possible,  adopted  in  Leeds.  May  I,  therefore,  venture  to 
ask  if  I  may  avail  myself  of  your  services  as  agents  in  Leeds?  Mr. 
Miller  will  himself  select  such  goods  as  he  may  want ;  but  he  would  be 
equally  ignorant  with  myself  of  the  proper  quarters  in  which  to  apply. 

(Signed)  «E.  Brown." 

On  the  16th  of  March,  Brown  wrote  the  following  letter  to  the 
same? — 

t<  Birmingham,  16th  March,  1844. 

« Gentlemen, — I  have  as  yet  no  communication  from  your  Manches- 

*fi^Q1    ter  fiiends.    In  the  mean  time,  I  am  anxious  *you  should  push 

-'    forward  the  enclosed,  which  has  reached  me  as  an  order;  and  I 

need  not  add  that  it  must  be  done  on  the  loivest  possible  lerma.    The 
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goods  are  for  the  Valparaiso  market;  and  I  trust  the  transaction  may 
lead  to  others  of  a  more  important  character.  I  copy  the  order  as  re- 
ceived, and  I  doubt  not  you  will  fully  understand  it.  This  has  been 
delayed  some  little  time;  and,  if  possible,  I  should  be  glad  to  hare  the 
goods  in  Liverpool  in  the  course  of  next  week,  as  they  would  then  accom- 
pany other  matters  for  the  same  destination,  and  for  the  same  party. 
Mr.  Miller  will  select  for  me  for  my  own  shipments;  but  in  thb  matter 
I  am  sure  I  may  rely  on  your  placing  me  on  the  lowest  possible  terms, 
as  I  can  only  charge  a  very  trifling  commission. 

(Signed)  «E.  Brown." 

<<P.  S.  Do  say  if  you  understand  the  order  as  copied  from  the  origi- 
nal, and  when  I  may  have  it.  I  will  then  send  mark  and  consignment." 
[Here  followed  an  enumeration  of  the  goods — 12  pieces  or  ends  of  cloth.] 

On  the  20th  of  March,  Broim  wrote  the  following  letter  to  the  same : — 

« Birmingham,  March  20th,  1844. 

« Gentlemen, — I  have  your  esteemed  favour  of  yesterday's  date, 
referring  to  the  Valparaiso  order.  My  information  is  but  slight;  and,  if 
any  error  be  made,  it  will  entirely  rest  with  my  correspondent.  I  have 
no  interest  in  the  matter ;  and,  though  anxious  to  be  right,  I  shall  not 
blame  myself  if  wrong.  The  only  additional  information  I  can  give  you 
is  the  following  quotation,  in  allusion  to  the  superfine— <  Let  these  be 
good,  and  5  $.  @  6,  in  bond.' 

<(  The  present  I  wish  you  to  understand  a  positive  order.  If  I  do  not 
execute  it,  another  will :  and  you  must,  therefore,  do  that  which  you 
conceive  to  be  right,  and  I  shall  be  satisfied.  I  shall  get  a  very  trifling 
^commission  upon  it ;  but,  as  it  formed  part  of  a  large  order  for  rutOAfi 
hardware,  I  could  not  refuse.  For  the  future,  I  am  promised  ^ 
patterns  and  prices.  I  am  shipping  heavily  this  week,  for  the  same 
party,  from  Liverpool ;  and  the  order  has  been  so  long  delayed  that  I 
would  exclude  one  or  two  impossible  varieties,  so  as  to  have  it  there  in 
the  course  of  the  week :  say,  by  Saturday  morning.  Invoice  to  me, 
without  fail,  by  Friday's  post.  I  would  not  press  you  in  the  matter,  but 
that  I  feel  anxious  the  whole  order  should  be  in  one  vessel ;  and^  if  you 
can  make  a  push,  and  oblige  me  in  this,  I  should  esteem  it  a  favour. 
On  this  point,  I  shall  not  say  more  than  that  it  is  important  I  should 
have  the  invoice  on  Friday,  if  practicable. 

«<  Mark  [Tj  G.  4  forwarded  to 

«<  Leech,  Harrison,  k  Co.,  Liverpool. 

"By  railway. 

(<  I  have  a  letter  this  morning  from  Mr.  Miller,  who  would  leave  Liver- 
pool to-day.  I  shall  hope  to  have  early  adviee  of  Mr.  Miller's  proceed- 
ings, and  the  probable  amount  of  his  selections. 

(Signed)  «  E.  Brown/* 

On  the  23d  of  March,  Brown  also  wrote  to  the  defendants  a  letter, 
from  which  the  following  is  an  extract :— 
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<(  In  the  Valparaiso  order  I  am  paid  cash  one  month  from  date  of 
inroice.  I  will  pay  you  cash  at  that  time,  taking  the  usual  discount. 
I  hope  you  will  not  press  the  point  of  my  drawing  on  Miller,  Mackay, 
k  Co.,  to  your  order.  I  would  much  rather,  at  a  personal  inconrenience, 
pay  cash.  Indeed,  I  should  at  all  times  prefer  the  latter  mode  to  that 
of  accepting  the  bills,  if  you  will  arrange  to  take  it  at  two  months  from 
date  of  invoice.  This  gives  me  ample  and  sufficient  time :  and  I  am  the 
^RdM  ^iiiore  anxious  to  have  that  mode  agreed  to  by  you,  because 
-^  Hegan,  Hall,  &  Co.  are  now  pressing  to  send  out  a  shipment  of 
your  goods  to  China ;  and  Mr.  Hagman  asserts,  that  you  are  better  able 
to  assort  for  this  market  than  any  other  house,  and  even  goes  the  length 
of  saying  that  you  have  a  reputation  on  the  other  side.  If  you  insist 
upon  it,  I  will  say  a  shorter  date ;  but  I  do  think  that  two  months,  for 
shipment  to  such  distant  markets,  is  as  little  indulgence  as  I  ought  to 
have.  I  should  be  most  happy  to  see  any  member  of  your  firm  in  Bir- 
mingham, and  to  give  any  further  explanation  which  may  be  deenoed 
necessary.  I  will  only  add,  that,  if  the  proceedings  of  the  Sydney 
house  could,  in  any  way,  aifect  me  but  for  good,  I  should  think  it  dis- 
honest to  use  you  as  I  am  doing. 

"  If  you  can  possibly,  let  me  have  the  V.  [Valparaiso']  invoice  by 
Monday's  post,  and  forward  the  goods  on  that  day,  to  Leech,  Harrison, 
&  Co.  If  I  can  make  terms  with  Hegan,  Hall,  k  Co.,  I  will  ship  from 
1500Z.  to  2000Z.  by  William.  (Signed)        « E.  Brown." 

On  the  25th  of  March,  the  defendant's  Leeds  house  wrote  the  follow- 
ing letter  to  Brown : — 

<«  Leeds,  25th  March,  1844. 

«We  have  your  favour  of  the  23d,  and  respecting  its  contents,  yon 
will  hear  from  our  Manchester  house.  The  goods  for  Valparaiso  we 
are  taking  up,  and  have  tried  to  have  the  invoice  by  this  post,  but  could 
not  manage  it.  Gile  goods  will  go  forward,  as  directed,  to-morrow 
evening,  and  be  in  Liverpool  by  noon  on  Wednesday.  The  invoice  we 
intend  to  send  by  first  post  in  the  morning. 

(Signed)         "Gibson,  Ord,  k  Co." 

On  the  same  day,  the  same  house  addressed  the  following  letter  to 

♦8421     ^'■^^=— 
^^^J  *«  Leeds,  March  25th,  1844. 

"  Since  closing  our  letter  we  have  been  able  to  complete  the  invoice, 
which  we  now  enclose.  The  terms  are  left  to  your  final  arrangement  with 
our  friends  in  Manchester;  but,  for  your  guidance,  the  invoice  is  subject 
to  I  discount,  or  approved  bill  at  three  months.  The  goods  will  go  forward 
to-morrow  evening ;  and  a  set  of  cards  will  be  sent  along  with  the  good» ; 
and  we  are  preparing  a  duplicate  set  for  your  own  reference  patterns. 

"  The  testimony  borne  by  your  friends,  Messrs.  Hegan,  Hall,  k  Co., 
to  the  position  our  house  has  attained  in  the  China  trade,  is  fully  sup- 
ported by  facts ;  for,  we  are  more  largely  engaged  in  patting  up  goods 
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for  that  market  than  any  other  hoase  in  this  conntrj,  and  goods  with 
our  marks  upon  them  bring  a  higher  price  in  the  China  market  than 
any  other. 

<<We  shall  be  glad  to  learn  that  terms  have  been  arranged  to  mutual 
satisfaction ;  for,  we  believe,  that,  under  your  brother  William's  super* 
intendence,  you  will  be  able  to  carry  on  a  lucrative  trade  to  the  east." 

(Signed)  <<  Gibson,  Ord,  &;  Co. 

The  following  is  a  copy  of  the  invoice,  enclosed  in  that  letter : — 

<<  Leeds,  25th  March,  1844. 

<(E.  Brown,  Esq.,  Oakfield, 

[T]  «  To  Gibson,  Ord,  4  Co. 

1  60  in.  superlative  cloth    36  in.  37  in. 

Eng.  Black  9088 . . .  34| . .  33} 

«<         «  89...  28}..  28 

«         «  90. ..25    ..24i 

«         «  91. ..28   ..27} 

Dark  Blue  9092  . . .  26} . .  25^ 

«        <«  93...26}..26  ...164}@15/6...                         127     13    7 

«         «  94. ..28*. .27} 

*«        u  95. ..26   ..25}...   53  ©16/    ..                            42       8    0 

Dahlia  9096. ..23   ..22}              @14.6..       16    2    7 

«  97. ..25}. .24}               @15/6..       19     3     7                  [*848 

Dark  Green  98  ...  24   ..  23} 

«        "  9099 . . .  25} . .  24}47}         @16/   ..      38    4    0       73     10    2 

12  243     11     9 

—  Measure  5*/^     13      3    7 


241       8    3 
Tillots,  shields,  &e.  1/6  .. .  18/  Tin  and  wood  case  26/       2      4    0 


£233     12     3 


The  invoice  then  stated  three  other  similar  parcels,  of  twelve  ends 
each,  of  cloth,  showing  an  aggregate  amount  of  774?.  Os.  Sd.  To  which 
is  added,  commission  1^  per  cent.,  91.  13«.  6(2. ;  making  a  total  of  7832. 
13«.  9(2.;  concluding,  «Per  Pickford  k  Co.,  To  Leech,  Harrison,  k  Co., 
Liverpool." 

The  goods  in  question  were  selected  by  the  defendants,  and  packed  in 
four  cases,  and  marked  conformably  to  Brown's  letter  of  the  20th  March, 
and  were,  on  the  26th,  addressed  and  forwarded  by  railway  by  them  to> 
Messrs.  Leech,  Harrison,  k  Co.,  Liverpool,  to  whom  the  defendants  on 
the  same  day  sent  the  following  letter : — 

<«We  have  forwarded  a  parcel  to  your  address,  per  Pickford  k  Co.,. 
carriers,  which  contains  the  pattern  cards  of  four  cases  sent  by  them 
this  evening,  marked  |T1 1  to  4,  for  shipment  to  Valparaiso.  Ton  will 
please  see  that  the  same  is  put  on  board  with  the  goods,  and  propwly 
directed  a$  Mr.  Brown  of  Birmingham  may  direct  the  9ame  to  be  ehipped. 
The  cases  are  to  be  delivered  alongside  the  ship  at  1/10  per  cent,  with?* 
out  further  charge.  (Signed)       »  Gibson,  Orb,  k  Co.** 

« Weight  of  the  four  cases,  17  cwt.  1  qr." 

VOL.  IV.  67  2  T 
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Leech,  Harrison,  k  Go.  were  shipping  agents  at  Liverpool,  and  wer^ 
^oAAi  ®i>i^pIo76d  by  Brown  to  receive  and  ^forward  the  goods  to  Yal- 
-*  paraiso ;  and  they  received  them  for  that  purpose  on  the  said 
26th  of  March. 

On  the  4th  of  April,  Leech,  Harrison,  &  Co.  loaded  the  goods  on 
board  the  Kestrel,  a  vessel  bound  for  Valparaiso,  giving^  at  the  same 
time,  the  following  letter  to  the  ship-owners : — 

«  Messrs.  P.  k  J.  Brocklebank. 
«  We  have  [Tj  1  @  4  cases  on  board  the  Kestrel ;  and,  as  it  is  likely 
they  will  have  to  be  relanded,  we  shall  feel  obliged  by  your  giving  pro- 
per directions  to  have  them  kept  at  hand  until  we  receive  an  answer  from 
our  correspondents.  (Signed)        <«  Leech,  Harrison,  k  Co." 

The  goods  were  not  entered  or  passed  at  the  cnstom-house,  as  neces- 
sary on  all  shipments  for  foreign  countries. 

On  the  8th  of  April,  Brown  wrote  to  the  defendants'  Manchester 
house,  as  follows  : — 

"  Messrs.  Gibson,  Ord,  k  Co. 

« I  have  been  absent  from  this  place  for  some  days,  which  will,  I  trust, 
account  for  my  apparent  neglect  of  your  last  communication.  I  could 
not,  for  a  moment,  ask  you  to  incur  any  risk,  or  deviate  from  aAy  esta- 
blished rule,  in  my  behalf.  Although  we  have  been  for  years  a  commis- 
sion house,  and  in  every  instance  paid  by  three  months'  acceptances,  I 
wiU  not  ask  the  same  indulgence.  I  will  pay  cash,  and  in  one  or  two 
days  before  or  after  invoice.  My  motive  in  asking  for  a  few  days  after 
invoice,  is,  the  very  simple  fact,  that,  in  cases  where  Miller,  Mackay, 
Hegan,  Hall,  and  others  select  for  me,  I  cannot  know  precisely  the 
amount  required  ;  and,  if  exceeding  my  limit,  I  might  fairly  expect  a 
few  days*  breathing  time,  wherein  to  supply  the  excess. 
*ft4*il  "  ^  *™'  however,  in  this  instance,  quite  willing  to  *provide  the 
-'  funds  wherewith  you  shall  make  the  purchase,  and  this  will  be  con- 
venient about  the  commencement  of  May:  and  I  need  not  add  that  you 
will  not  exceed  the  amount  remitted.  This  appears  to  me  a  novel  mode 
of  proceeding ;  but,  for  the  present,  I  will  accede  to  it,  under  the  belief 
that  it  is  a  very  common  practice  with  Leeds  houses. 

« I  beg  you  will  not  for  a  moment  suppose  that  I  consider  your  pre- 
cautiona  aa  improper  or  uncalled  for.  Nay,  the  position  of  the  house  in 
Sydney  would,  to  parties  ignorant  of  our  position,  be  a  sufficient  justifi- 
cation for  any  degree  of  doubt.        (Signed)        «  Edward  Brow5.** 

To  this  the  defendants,  on  the  10th,  replied  as  follows : — 

<(  Manchester,  10th  April,  1814. 

4<We  have  to  acknowledge  the  receipt  of  your  favour  of  the  Stli. 
Yotur  proposal  to  furnish  cash  in  the  early  part  of  May,  for  your  order 
in  course  of  execution,  cannot  but  be  satisfiMtory.    But,  should  the 
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imotint  of  the  Valparaiso  invoice  be  paid  prior  to  that  time,  we  shall 
have  no  objection  to  give  yon  one  month  from  the  date  of  invoice  on 
the  goods  for  Rio,  and  so  continue,  if  agreeable  to  you,  to  carry  on  ont 
transactions*  (Signed,)        <<  OiBSON,  Ord,  &  Co." 

Whilst  the  goods  remained  on  board  the  Kestrel,  Mr.  Alison,  a  mem- 
ber of  the  firm  of  Alison,  Gumberlege,  k  Co.,  having  houses  at  London 
and  Valparaiso,  came  down  to  Liverpool,  and,  seeing  the  goods,  ordered 
them  to  be  re-landed,  for  the  purpose  of  having  them  re-packed  in  eight 
cases,  instead  of  four.  Leech,  Harrison,  &  Co.  accordingly  re-landed 
them,  and,  on  the  12th  of  April,  sent  the  goods  to  the  defend-  r^i^QAa 
ants'  ^Manchester  house ;  and,  on  the  sam^  day,  sent  to  Brown  *- 
the  following  letter : — 

«  Liverpool,  12th  April,  1844, 

<<  We  duly  received  your  favour  of  the  1st  instant,  but  too  late  for  vii 
to  ship  the  four  cases  jTl  1  @  4,  by  the  Inca,  she  having  previously 
sailed.  At  Messrs.  Alison,  Cumberlege,  &  Go.'s  request,  we  have  now 
sent  them  to  Messrs.  Gibson,  Ord,  &  Co.,  Manchester,  to  be  re-packed, 
of  which,  no  doubt,  they  have  informed  you ;  and  we  presume  you  will 
give  the  necessary  instructions  about  them,  as  we  do  not  write  to  Messrs. 
Gibson,  Ord,  &  Co.  None  of  your  other  goods  have  yet  come.  We 
propose  to  ship  them  on  arrival  by  the  Robert  Whiteway,  to  sail  at  the 
beginning  of  next  month.      (Signed,)       <<Leeoh,  Harrison,  &  Co." 

The  goods  arrived  at  Manchester  on  the  same  day ;  and,  on  the  same 
day,  the  defendants'  Manchester  house  wrote  to  Leech,  Harrison,  &  Co* 
the  following  letter : — 

«  Manchester,  12th  April,  1844. 
<<Four  cases  have  been  delivered  to  us  by  the  railway  company, 
marked  jT]  1  @  4 ;  and,  on  inquiry,  we  find  they  were  forwarded  by 
you.     Will  you  be  good  enough  to  say  what  we  are  to  do  with  them,  or 
whether  they  have  not  been  sent  to  us  in  error. 

(Signed,)        «  Gibson,  Ord,  &  Co.'* 

To  this  Messrs.  Leech,  Harrison,  &  Co.,  on  the  following  day,  replied 
thus : — 

«  Liverpool,  13th  April,  1844. 
"  Messrs.  Gibson,  Ord,  &  Co. — In  reply  to  your  favour  ef  the  12th 
instant,  we  forwarded  four  cases  [T]  1  @  4  to  you  by  order  of  Mr. 
Edward  Brown,  of  ^Birmingham,  who,  no  doubt,  will  instruct    r^ccMf 
you  respecting  them.  ^ 

(Signed,)         «  Lebch,  Harrison,  &;  Go." 

On  the  15th,  Brown  wrote  to  the  defendants'  Manchester  house  the 
following  letter : — 

«  Birmingham,  April  16th,  1844. 

"  Messrs.  Gibson,  Ord,  &  Co. — ^Tour  favour  of  the  10th  came  duly  to 
hand :  and  I  am  perfecdy  satisfied  with  your  proposal.    I  shall  r^flulr 
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yon  for  the  Valparaiso  order  punctnall j,  according  to  promise ;  bnt  I 
shall  be  glad  to  know  in  the  mean  time  what  may  be  the  probable  amount 
of  that  selected  by  Mr.  Miller  for  Rio.  I  have  requested  Leech,  H&rri- 
son,  k  Go.  to  return  you  the  four  packages,  in  order  that  diey  may  be 
converted  into  eight,  retaining  the  proportions.  Thus,  the  first  package 
will  have  two  black,  two  dark  blue,  one  dahlia,  one  green.  As  I  was 
merely  a  go-between,  this  requirement  ought  to  have  been  furnished  to 
me  in  the  outset.  I  blame  my  correspondents'  agents  in  London. for  the 
omission.     I  hope,  however,  you  will  charge  for  the  additional  trouble. 

(Signed,)        "Edward  Bbown." 

To  this  letter,  the  defendants  replied  on  the  17th,  as  follows : 

«  Manchester,  17th  April,  1844. 

«  Edward  Brown,  Esq. — ^We  are  in  receipt  of  your  favour  of  the  16th, 
and  are  pleased  to  find  our  proposal  meets  your  approval.  The  amount 
of  the  goods  ordered  for  Rio  is  2000Z.,  so  far  as  already  packed,  and, 
we  believe,  comprises  the  whole  of -your  order  through  Mr.  Miller. 
These  goods  are  ready  to  send  ofi*  at  any  moment ;  and,  as  we  know  it 
is  important  that  no  delay  should  take  place  in  their  shipment,  we  should 
*R1A1  ^^  pleased  if  you  could  make  some  arrangement  with  ^Messrs. 
^  Miller,  Mackay,  &  Co.,  by  which  they  might  at  once  be  for- 
warded.  This  we  throw  out  as  a  suggestion  for  your  consideration, 
having  heard  from  our  Leeds  friends  that  these  gentlemen  are  pressing 
for  the  goods,  fearing  that  they  may  arrive  too  late  for  the  season.  The 
four  cases  cloths  have  reached  us ;  and  we  are  now  re-packing  them, 
in  conformity  with  your  wishes. 

(Signed,)        «  Gibson,  Ord,  k  Co." 

On  the  26th  of  April,  1844,  the  price  of  the  goods  became  payable  to 
the  defendants.  On  and  before  that  day,  and  before  the  re-packing  of 
the  goods,  Brown  had  suspended  payment,  and  became  insolvent,  of 
which  the  defendants  then  heard. 

The  defendants  had  not  been  paid  the  price  of  the  goods,  or  any  part 
thereof,  nor  held,  nor  ever  had,  any  security  for  such  payment.  Ko 
tender  had  ever  been  made  of  the  price  of  the  goods,  or  any  part 
thereof. 

The  goods  remained  in  possession  of  the  defendants  until  and  on  the 
10th  of  July,  1844,  when  a  sufficient  demand  was  made  by  the  plaintiffs, 
as  assignees,  from  the  defendants,  who  refused  to  give  up  the  same ;  and 
a  conversion  in  law  sufficient  for  the  purposes  of  the  action  was  admitted 
to  have  taken  place. 

The  value  was  agreed  to  be  taken  at  7787.  19«.  The  defendants  con- 
'^nended  that  they  had  a  right  to  retain  the  goods  from  the  assignees  of 
Srown. 

The  question  foi  the  opinion  of  the  court  is,  whether  the  defendants 
had  a  right  to  retain  the  goods.  If  the  court  shall  be  of  opinion  in  the 
negative,  then  the  defendants  agree  that  judgment  shall  be  entered  up 
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ftgainst  them  for  778/.  19«.  damages :  and,  if  the  court  shall  he  of  a  dif- 
ferent opinion,  the  plaintiffs  agree  that  a  judgment  of  nonsuit  shall  bo 
entered  against  them,  or  otherwise,  as  the  court  may  see  fit,  and  that 
judgment  *shall  be  entered  accordingly ; — the  court  to  be  at  r#o^Q 
liberty  to  draw  any  inference  of  fact  from  the  circumstances  *- 
stated,  which  a  jury  ought  to  draw. 

The  case  was  argued  in  Trinity  term  last,  before  Wilde,  G.  J.,  and 
GoLTMAN,  Maule,  and  Gresswell,  J».{a) 

Cotvlingy  (with  whom  was  Martin^)  for  the  plaintiffs.  The  property 
in  the  goods  in  question  passed  by  the  sale,  to  Brown.  They  were  sold 
on  credit,  and  delivered  according  to  the  directions  given  by  Brown. 
The  transitus  was  at  an  end  as  soon  as  the  goods  reached  the  hands  of 
Leech,  Harrison,  &  Go.,  the  agents  of  Brown.  The  fact  that  the  de- 
fendants knew  the  goods  were  intended  for  Valparaiso  makes  no  differ- 
ence :  for  the  purpose  of  selection,  it  was  necessary  they  should  have 
this  information.  Brown  might,  if  he  *pleased,  have  sold  them  r*or/^ 
at  Liverpool.  [Gresswell,  J.  Leech,  Harrison,  &  Go.  had  no  '- 
duty  to  perform  towards  the  vendors,  as  to  forwarding  the  goods.] 
Certainly  not.  Dixon  v.  Baldwen,  5  East,  175,  is  precisely  in  point. 
There,  A.  and  B.,  traders  living  in  London,  were  in  the  course  of  order- 
ing goods  of  the  defendants,  cotton  manufacturers  at  Manchester,  to  bo 
sent  to  M.  &  Go.  at  Hull,  for  the  purpose  of  being  afterwards  sent  to  the 
correspondents  of  A.  and  B.  at  Hamburgh ;  and,  on  the  81st  of  March, 
A.  and  B.  sent  orders  to  the  defendants  for  certain  goods,  to  be  sent  to 
M,  ^  Co.  at  Sully  to  be  shipped  for  Hamburg  y  as  usual:  and  it  was  held, 
that,  as  between  buyer  and  seller,  the  right  of  the  defendants  to  stop  in 
transitUy  was  at  an  end  when  the  goods  came  to  the  possession  of  M.  & 
Co.  at  Hull ;  for,  they  were,  for  this  purpose,  the  appointed  agents  of 
the  vendees,  and  received  orders  from  them  as  to  the  ulterior  destination 
of  the  goods ;  and  the  goods,  after  their  arrival  at  Hull,  were  to  receive 
a  new  direction  from  the  vendees.  « The  goods,"  said  Lord  Ellen- 
BOROUQH,  « had  so  far  gotten  to  the  end  of  their  journey,  that  they 

(a)  The  points  marked  for  argument  were  as  follows : — 

For  the  plaintiffs,— **  that  the  property  antl  possession  of  the  goods  having  vested  absolutely 
in  Brown,  the  defendants  oouhl  not  be  entitled  to  retain  them  aiter  they  were  sent  back  f'^r 
tlie  purpose  of  being  packed  in  eight  cases;  there  being  no  stoppage  tn  tran^u  made  by 
the  defendants,  and  they  liaving  no  right  to  make  such  stoppage ;  and  the  defendants  neither 
Imving  any  lien  aiber  delivery  by  them  under  the  circumstances  stated,  nor  such  lien  (if  any) 
revesting  after  receiving  the  goods  again  in  manner  stated." 

For  the  defendants — **  that  the  right  of  property  never  passed  from  them ;  that  the  ven- 
dee, by  his  agent,  having  exercised  his  right,  aAer  seeing  the  goods,  to  reject  them  in  their 
tben  state,  and  sent  them  back  to  the  vendors,  there  had  been  neither  delivery  nor  accept- 
ance; that  the  goods  were  in  tran»it  when  the  vendee  stopped  payment;  that  Valparaiso 
was  the  place  of  destination,  and  the  agents  at  Liverpool  were  only  agents  to  effect  the  ship- 
ment  to  Valparaiso;  that,  in  legal  effect,  the  goods  never  left  the  vendors'  warehouse,  the 
vendee  having  exercised  his  right  to  reject  them  in  the  form  in  which  they  were  actually 
sent  to  Liverpool,  and  to  return  them;  that  the  defendants  had  a  lien  for  the  price;  that  the 
floods,  lawfully,  and  with  the  bankrupt's  assent,  were  in  the  vendors'  possession  at  and  ever 
fince  tlie  time  when  the  price  was  payable;  and  that,  the  price  not  having  been  paid  r% 
t*dadered,  trover  did  not  lie  at  the  suit  of  the  assignees/' 

2t2 
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iraited  for  new  orders  from  the  purchaser,  to  put  them  again  in  motion, 
to  communicate  to  them  another  substantire  destination."  There  b  no 
subBtantial  difference  between  that  case  and  the  present.  In  JDodton  t. 
Wentwarth,  4  M.  &  G.  1080,  5  Scott,  N.  R.  821,  one  W.,  the  occuirier 
of  a  mill  called  Mickley  Mill,  near  Ripon,  had  been  in  the  habit  of  pur- 
chasing goods  from  the  plaintiff,  who  sent  them  by  a  carrier  to  Boroagh- 
bridge,  under  a  bill  of  lading,  by  which  they  were  made  delirerable  ^«at 
Boroughbridge,  to  Mr.  W.,  Mickley  Mill,  near  Ripon  "  The  gooda 
were  usually  fetched  from  Boroughbridge,  by  the  wagonir  of  W.  On  the 
^Qc-i-t     18th  of  August,  1841,  the  *plaintiff  received  from  W.  an  order 

-'  for  100  bales  of  flax,  ^^to  be  sent  to  Boroughbridge  om  tutialJ" 
The  flax  was  shipped,  on  the  21st,  in  a  vessel  which  went  to  York,  where 
the  flax  was  unloaded,  and  put  on  board  fly-boats  (bound  for  Ripon)  and 
conveyed  to  Boroughbridge,  and  was  there  deposited  at  a  warehouse  be- 
longing to  The  Ouse  Navigation  Company,  fvhere  it  ceased  to  be  under 
the  control  of  the  carrier.  The  flax*  arrived  at  Boroughbridge  on  the 
4th  of  September ;  W.  stopped  payment  on  the  6th ;  on  the  9tb,  the 
flax  was  stopped  on  behalf  of  the  plaintiff;  and  on  the  10th,  it  was  taken 
under  an  execution  at  the  suit  of  third  persons.  It  was  held  that  the 
transittcs  was  at  an  end  when  the  flax  was  deposited  in  the  warehouse  at 
Boroughbridge,  the  warehousekeepers  being,  for  this  purpose,  the  agents 
of  the  consignee;  and,  consequently,  that  the  right  to  stop  in  transitu, 
was  gone.  So,  in  Wentworth  v.  Outhwaite,  10  M.  k  W.  436,  H.  i 
Co.,  of  Hull,  having  sold  to  W.,  of  Mickley  Mills,  thirty  miles  from 
Leeds,  twenty  mats  of  flax,  they  were,  on  the  10th  of  August,  sent  by 
railway  to  Leeds,  and  arrived  at  the  defendants*  warehouse  at  Leeds, 
where  it  was  the  custom  for  the  defendants  to  receive  goods  sent  for  W., 
giving  him  notice  of  their  arrival,  and  for  him  to  send  his  carts  for  them. 
On  the  16th  of  August,  W.  sent  his  cart,  and  took  away  ten  of  the  mats. 
On  the  18th  of  August,  H.  &  Co.  sold  to  W.  twenty  other  mata  of  flax, 
and  a  quantity  of  other  goods.  The  flax  was  sent  by  railway  to  Leeds, 
and  arrived  duly  at  the  defendants*  warehouse ;  the  other  goods  were 
sent  by  sloop  to  Boroughbridge.  On  the  arrival  of  this  flax  at  the  de- 
fendants* warehouse,  notice  was  given  to  W.  by  letter,  which  stated, 
that,  unless  the  goods  were  sent  for,  they  would  remain  there  at  ware- 
house-rents. On  the  23d  of  August,  W.  sent  his  cart,  and  took  away 
i^oro-i    ^^^  *^^  ^^^  latter  mats,  leaving  there  ten  of  the  mats  last  sent, 

■*  and  ten  of  the  former.  On  the  8th  of  September,  W.  having 
become  insolvent,  the  goods  which  had  been  shipped  for  Boroughbridge 
were  stopped  in  transitu  at  Hull ;  and,  on  the  same  day,  the  ten  mats 
of  flax  of  the  second  parcel  were  also  stopped,  at  Leeds,  by  H.  k  Co. 
On  the  11th  of  September,  the  sheriff  entered,  and  seized  all  the  flax 
in  the  defendants'  warehouse  sent  by  H.  &  Co.,  under  an  execution 
against  W.  On  the  15th  of  September,  there  was  a  otoppage  by  H.  i 
Co.  of  the  remaining  ten  mats  of  the  first  parcel.    Although  it  vas 
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.found  by  tbe  jury,  at  the  trial,  that  the  parties  contemplated  that  the 
£Ooda  were  to  be  used  for  the  purpose  of  manufacture  at  Micklej  Mills, 
it  was  held  that  the  tranaittis  was  at  an  end  on  the  arrival  of  the  goods 
at  the  defendants'  warehouse.  Pabke,  B.,  there  says:  <(When  the 
^oods  arrived  at  Leeds^  and  notice  was  sent  to  Weatherall  of  their  arrival, 
and  that  he  was  to  pay  rent,  the  carriers  held  them,  not  as  agents  for  for- 
warding them,  but  for  their  safe  custody ;  and  they  were,  constructively, 
in  the  possession  of  the  vendee.  Again,  I  think  the  goods  had  arrived 
At  their  place  of  destination;  for,  that,  as  I  understand,  means  the 
place  to  which  they  were  to  be  conveyed  by  the  carriers,  and  where  they 
would  remain  unless  fresh  orders  should  be  given  for  their  subsequent 
disposition.  In  this  respect,  the  case  falls  within  the  principle  of  Dixon 
V.  Baldwenj  in  which  Lord  Ellenborouqh  lays  down  the  doctrine  that 
the  trarmtus  is  completely  at  an  end  when  the  goods  arrive  at  an  agent's, 
who  is  to  keep  them  until  he  receives  the  further  orders  of  the  vendee." 
Here,  the  tran9itu9  was  at  an  end  when  the  goods  arrived  at  Liverpool 
and  were  put  on  board  the  Kestrel.  The  circumstance  of  their  having 
afterwards  been  landed,  at  the  desire  of  Alison, — who  for  this  purpose 
jnust  be  taken  to  have  been  the  agent  of  Brown, — and  sent  to  the  de- 
fendants, at  Manchester,  to  be  re-packed,  in  no  ^respect  varies  r^ioeo 
the  rights  of  the  parties.  The  property  and  possession  of  the  ^ 
goods  vested  absolutely  in  Brown  before  they  were  re-delivered  to  the 
defendants'  house  at  Manchester ;  and  such  re-delivery,  for  the  purpose 
of  re-packing  the  goods,  clearly  gave  the  defendants  no  new  rights. 

John  Henderson^  (with  whom  was  Knowles,)  for  the  defendants.  The 
property  in  the  goods  never  passed  to  the  bankrupt.  There  was  no 
•contract  in  writing,  and  no  acceptance  of  the  goods,  within  the  statute 
of  frauds.  There  was  clearly  no  contract  until  the  second  letter,  of 
the  25th  of  March ;  and  in  that  the  final  terms  are  expressly  left  open. 
Where  a  contract  is  silent  as  to  price,  the  law  will  imply  a  promise  to 
pay  the  value ;  but  other  terms  cannot  be  implied.  [Wilde,  C.  J.  In 
Hoadley  v.  Maclaine,  10  BingL  482,  4  M.  &  Scott,  340,  it  was  held, 
that,  in  all  cases  of  executory  contracts  for  the  purchase  and  sale  of 
^oods,  which  are  silent  as  to  price,  the  law  will  infer  that  the  parties 
intended  to  sell  and  to  buy  at  a  reasonable  price.  He  also  referred  to 
Fragano  v.  Long,  4  B.  &  C.  219,  6  D.  4;  R.  283.]  That  is  so,  where 
the  contract  is  executed  by  the  acceptance  of  the  goods  ;  but  not  where 
it  is  executory  only,  and  the  goods  still  remain  in  the  possession,  or 
under  the  control,  of  the  seller :  Acehal  v.  Levy,  10  Bingh.  876,  4  M. 
&  Scott,  217.  Besides,  here  the  price  was  not  left  to  legal  inference : 
it  was  to  be  adjusted  with  third  persons.  Nor  was  there  any  accept- 
ance. Neither  the  carriers,  nor  Leech,  Harrison,  &  Co.,  nor  the  captain 
of  the  Kestrel,  were  agents  to  bind  Brown  in  this  respect.  [Cress- 
well,  J.  Suppose  the  Kestrel  had  sailed  with  the  goods  on  board,  at 
.!what  period  would  there  have  been  an  acceptance  ?]    On  the  arrival 
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of  the  goods  at  their  ultimate  destination — ^Valpanuso.    [Mauls,  J. 
*5^ui     ^Suppose  Brown  had  looked  at  the  goods  on  their  arriyal  at 

-*  Liverpool,  and  had  approved  of  them,  but  had  required  them 
to  be  differently  packed,  would  that  have  amounted  to  an  acceptanee  ?] 
That  assumes  a  totally  different  state  of  facts.  No  doubt,  Brown  might 
have  rejected  the  goods  after  they  had  been  repacked  and  sent  back  to 
Liverpool.  [Maule,  J.  I  am  by  no  means  prepared  to  assent  to  that 
Brown,  or  his  agent,  had  no  right  to  deal  with  the  goods  at  all,  unleea 
he  accepted  them.  Ordering  them  to  be  re-packed,  amounts  to  an  ac- 
ceptance. Wilde,  C.  J.  Suppose  the  goods  had  been  sent  to  another 
packer  to  be  re-packed  ?]  It  may  be  conceded,  that,  if  they  had  been 
sent  by  Brown  to  a  third  person  to  be  re-packed,  that  would  have  been 
an  exercise  of  ownership.  The  delivery  on  board  the  Kestrel  clearly 
was  no  acceptance.  Brown  never  interfered.  In  Han9on  v.  Armitagej 
5  B.  &  Aid.  557,  A.,  a  merchant  in  London,  had  been  in  the  habit  of 
selling  goods  to  B.,  resident  in  the  country,  and  of  delivering  them  to  a 
wharfinger  in  London,  to  be  forwarded  to  B.  by  the  first  ship.  In  pur- 
suance of  a  parol  order  from  B.,  goods  were  delivered  to  and  accepted 
by  the  wharfinger,  to  be  forwarded  in  the  usual  manner :  and  it  was 
held,  that  this,  not  being  an  acceptance  by  the  buyer,  was  not  sufficient 
to  take  the  case  out  of  the  29  Gar.  2,  c.  3,  s.  17.  Abbott,  G.  J.,  in 
delivering  the  opinion  of  the  court,  relied  upon  ffowe  v.  Palmer ^  3  B. 
i,  Aid.  321,  where  it  was  held  that  there  could  be  no  actual  acceptance 
so  long  as  the  buyer  continued  to  have  a  right  to  object  either  to  the 
quantum  or  the  quality  of  the  goods. 

Neither  Brown  nor  his  assignees  had  such  a  right  of  property  and 
possession  as  to  enable  them  to  maintain  trover,  without  first  paying  or 
tendering  the  price  of  the  goods.  In  Bloxam  v.  Sandersy  4  B.  &  C. 
941,  7  D.  &  R.  396,  A.,  a  hop-merchant,  on  several  days  in  August, 
*R^^1     sold  to  B.,  by  contract,  ^various  parcels  of  hops.     Part  of  them 

•^  were  weighed,  and  an  account  of  the  weights,  together  with 
samples,  delivered  to  the  vendee.  The  usual  time  of  payment  in  the 
trade  was,  the  second  Saturday  subsequent  to  the  purchase.  B.  did  not 
pay  for  the  hops  at  the  usual  time ;  whereupon  A.  gave  notice,  that, 
unless  they  were  paid  for  by  a  certain  day,  they  would  be  re-sold.  The 
hops  were  not  paid  for,  and  A.  re-sold  a  part,  with  the  consent  of  B., 
who  afterwards  became  bankrupt ;  and  then  A.  sold  the  residue  of  the 
hops  without  the  assent  of  B.  or  his  assignees.  Account-sales  of  the 
hops  so  sold,  were  delivered  to  B.,  in  which  he  was  charged  warehouse- 
rent  from  the  30th  of  August.  The  assignees  of  B.  demanded  the  hops 
of  A.,  and  tendered  the  warehouse-rent,  charges,  &c. ;  and  A.  having 
refused  to  deliver  them,  brought  trover.  The  jury  found  that  the  de- 
fendant had  not  rescinded  the  contract  of  sale.  It  was  held,  that  the 
assignees  were  not  entitled  to  maintain  trover  to  recover  the  value  of 
the  hops,  inasmuch  as,  in  order  to  maintain  that  action,  the  party  most 
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have  not  only  a  right  of  property,  but  a  right  of  posseBsion ;  and  that, 
although  a  vendee  of  goods  acqaires  a  right  of  property  by  the  con* 
tract  of  sale,  yet  he  does  not  acquire  a  right  of  possession  to  the  goods 
until  he  pays  or  tenders  the  price.  Batley,  J.,  in  delivering  the  judg- 
ment of  court,  there  says :  <<  Where  goods  are  sold,  and  nothing  is  said 
as  to  the  time  of  the  delivery,  or  the  time  of  payment,  and  every  thing 
the  seller  has  to  do  with  them  is  complete,  the  property  vests  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident  which  may 
happen  to  the  goods,  and  the  seller  is  liable  to  deliver  them  whenever 
they  are  demanded,  upon  payment  of  the  price  ;  but  the  buyer  has  no 
right  to  have  possession  of  the  goods  till  he  paye  the  price.  The  buyer's 
right  in  respect  of  the  price  is  not  a  mere  lien,  which  he  will  forfeit 
if  he  parts  with  the  possession;  but  grows  out  of  *his  origi-  r^ro^^* 
nal  ownership  and  dominion:  and  payment,  or  a  tender  of  ^ 
the  price,  is  a  condition  precedent  on  the  buyer's  part;  and,  until 
he  makes  such  payment  or  tender,  he  has  no  right  to  the  possession. 
If  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to 
the  time  of  delivering  the  goods,  the  vendee  is  immediately  entitled 
to  the  possession,  and  the  right  of  possession  and  the  right  of  pro- 
perty vest  at  once  in  him ;  but  his  right  of  possession  is  not  abso- 
lute ;  it  is  liable  to  be  defeated  if  he  becomes  insolvent  before  he  obtains 
possession :  TooJee  v.  HoUingworth^  5  T.  R.  215.  If  the  seller  has 
despatched  the  goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right, 
in  virtue  of  his  original  ownership,  to  stop  them  in  transitu :  Mason  v. 
JAckbarrow,  1  H.  Blac.  357  ;  Ellis  v.  Hunt,  8  T.  R.  464 ;  Hodgson  v. 
Loyy  7  T.  B.  440 ;  Inglis  v.  Usherwood,  1  East,  515 ;  Bohtlingk  v. 
Inglis^  3  East,  381.  Why  ?  Because  the  property  is  vested  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident  ;(a)  but  he  has 
not  an  indefeasible  right  to  the  possession,  and  his  insolvency,  without 
payment  of  the  price,  defeats  that  right."  In  Miles  v.  Oorton,  2  G.  & 
M.  504,  goods  were  sold  under  an  invoice  which  expressed  that  they 
remained  at  rent.  The  vendee  subsequently  accepted  a  bill  drawn  by 
the  vendor  for  the  price,  which  was  negotiated  by  the  vendor.  Whilst 
the  bill  was  running,  the  vendee  sold  a  portion  of  the  goods,  which,  by 
his  direction,  was  delivered  by  the  vendor  to  the  sub*vendee,  whom  the 
vendor  charged  with  warehouse  rent  for  the  part,  which  he  paid.  Sub- 
sequently the  vendee  became  bankrupt,  and  the  bill  was  dishonoured. 
It  was  held  that  the  assignees  of  the  bankrupt  vendee,  could  not,  without 
paying  the  price,  maintain  trover  against  the  vendor  for  the  residue  of 
the  goods,  which  had  remained  *in  his  hands.  [Maulb,  J.  That  ^^^ . ^ 
was  not  a  sale  upon  credit.]  In  Wilmshurst  v.  Bowker,  5  New  '*  ' 
Cases,  541,  551,  7  Scott,  561,  the  defendants  sold  to  the  plaintiffs  a 
parcel  of  wheat  under  the  following  contract — «  Sold,  the  25th  Oct. 
1&86,  to  Messrs.  J.  W.  k  Son,  about  800  qrs.  of  wheat,  as  per  sample, 

(o)  Vide  2  N.  &  M.  202  (6). 
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at  5l8.  per  quarter,  on  board.  Payment  by  bankers'  draft  on  LondoB 
at  two  months'  date,  to  be  remitted  on  receipt  of  invoice  and  bill  of 
lading."  The  wheat  was  shipped  on  the  27th,  under  a  bill  of  ladings 
making  it  deliverable  to  order  or  assigns ;  and  the  defendants  caused 
an  insurance  to  be  effected  thereon,  and  sent  the  plaintiffs  the  bill  of 
lading  endorsed  generally,  and  an  invoice  stating  the  wheat  to  be 
shipped  by  order  and  for  the  account  and  risk  of  the  plaintiffs.  On 
receipt  of  the  invoice  and  bill  of  lading,  the  plaintiff,  instead  of  a 
<«  bankers'  draft  on  London,"  transmitted  to  the  defendants  their  own 
acceptance  for  the  invoice  price,  which  the  defendants  immediately  re- 
turned, with  an  intimation  to  the  plaintiffs  that  it  was  contrary  to  agree- 
ment, and  that  they  had  arranged  otherwise  for  the  disposal  of  the 
cargo.  It  was  held  that  the  plaintiffs  had  not  such  a  right  of  posses- 
sion as  to  entitle  them  to  maintain  trover  for  the  wheat.  It  was  ilso 
held,  (a)  upon  a  count  in  case,  that  no  right  to  the  possession  of  the 
w^heat,  vested  in  the  plaintiffs  before  the  remittance  by  them  of  a 
bankers'  draft  on  London ;  and,  consequently,  that,  on  their  failure  to 
comply  with  that  condition,  the  defendants  were  justified  in  intercept- 
ing the  delivery.(6)  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
court,  upon  the  former  occasion,(c)  said :  «<  In  order  to  maintain  trover, 
the  plaintiffs  must  not  only  have  the  right  of  property  in  the  goods  for 
i^Qf-on  which  the  action  is  brought,  *but  the  right  to  the  possession 
^  also.  And,  in  this  case,  admitting  that  the  contract  of  sale 
vested  the  property  of  the  wheat  in  the  plaintiffs,  yet  before  they  ao- 
quired  the  right  to  the  possession  of  the  wheat,  the  plaintiffs  were  bound, 
.by  the  terms  and  conditions  of  the  contract,  upon  receipt  of  the  invoice 
and  bill  of  lading  of  the  wheat,  to  remit  to  the  defendants  a  bankers' 
draft  on  London,  at  two  months'  date,  which  they  altogether  failed  to 
do.  It  was  a  condition  obviously  introduced  for  the  security  of  the  de- 
fendants, that  they  should  not  part  with  the  possession  of  the  wheat  un- 
til the  bankers'  draft  was  remitted :  and  for  this  purpose  the  receipt  of 
the  invoice  and  bill  of  lading  by  the  plaintiffs,  and  the  remitting  of  the 
bankers'  draft  by  them,  are  made,  by  the  terms  of  the  contract,  concur- 
rent acts ;  and,  consequently,  the  entire  failure  in  the  performance  of 
the  latter  act  on  the  part  of  the  plaintiffs,  prevented  the  right  of  posses- 
sion of  the  wheat  from  vesting  in  them."  And,  upon  the  second  occa- 
sion, the  same  learned  judge  said :  <<  There  is  no  doubt  that  the  propertu 
in  the  wheat  passed  to  the  plaintiffs  under  the  contract ;  upon  which  point 
much  of  the  argument  before  us  has  turned :  but  the  question  is,  as  to 
the  intention  of  the  parties,  as  evidenced  by  the  contract,  with  reference 
to  the  delivery  of  possession.  And  we  are  of  opinion  that  the  intention 
of  the  parties  under  the  contract,  was,  that  the  consignors  should  retain 

(6)  2  M.  &  G.  792,  3  Scott,  N.  R.  272. 

(b)  This  decision  was  overruled  in  the  Exchequer  Chamber :  vide  7  M.  &  G.  882, 8  Soon, 
N.  R.  571. 

(c)  5  New  Cases,  541,  551,  7  Scott,  561. 
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;the  power  of  withholding  the  actual  delivery  of  the  wheat,  in  case  th^ 
consignees  failed  in  remitting  the  bankers'  draft,  not  upon  the  delivery 
of  the  wheat,  but  on  the  receipt  of  the  bill  of  lading,  which,  in  the  ordi* 
jaary  course  of  business,  would  precede  the  arrival  or  d»?livery  of  the 
wheat.  And  we  think  the  object  of  making  the  receiving  of  the  invoice 
and  bill  of  lading,  and  the  remitting  of  the  bankers'  draft,  to  be  simul- 
taneous or  concurrent  acts,  could  have  been  no  other  than  to  afford  secu- 
rity to  the  consignors ;  so  that,  *in  case  the  consignees  failed  in  r^of^q 
the  performance  of  their  stipulation,  the  consignors  might  with-  ^ 
hold  the  actual  delivery  of  the  cargo."  Coates  v.  RaiUoUy  6  B.  &  C. 
422,  9  D.  &  R.  593,  is  a  distinct  and  conclusive  authority  on  the  subject. 
There,  goods  were  purchased  by  a  commission  agent  at  Manchester,  for 
A.,  to  be  sent  to  Lisbon.  A.  had  no  warehouse  at  Manchester,  and  the 
vendor  delivered  the  goods  to  the  commission  agent,  who  was  to  forward 
them  to  Lisbon :  and  it  was  held  that  the  transitys  continued  until  the 
goods  reached  Lisbon,  the  place  named  by  the  vendee  to  the  vendor 
as  the  place  of  ultimate  destination,  and  that  the  latter  had  a  right  to 
atop  them  in  the  hands  of  the  agents,  the  vendee  having  become  insol- 
vent. Baylet,  J.,  there  says :  « It  is  a  general  rule,  that,  where  goods 
are  sold,  to  be  sent  to  a  particular  destination  named  by  the  vendee,  the 
right  of  the  vendor  to  stop  them  continues  until  they  arrive  at  that  place 
of  destination.  In  the  several  cases  cited,  the  goods  purchased  were  sent 
to  the  place  where  the  vendee  directed  them  to  be  sent.  In  Howe  v. 
Pickfordy  8  Taunt.  83,  a  trader  in  London  was  in  the  habit  of  purchasing 
goods  at  Manchester,  and  of  exporting  them  to  the  continent  soon  after 
their  arrival  in  London.  He  had  no  warehouse  in  London ;  and  th0 
goods  consigned  to  him  usually  remained  in  the  wagon-o£Sce  of  the  de- 
fendants, who  were  carriers,  until  they  were  removed  for  the  purpose  of 
being  shipped.  The  trader  purchased  a  parcel  of  goods  at  Manchester 
for  the  purpose  of  exportation,  and  the  same  were  sent  by  wagon  to 
London,  and  remained  in  the  wagon-office  at  the  time  of  the  vendee's 
bankruptcy.  It  was  held  that  the  transitus  was  at  an  end.  But,  in 
that  case,  the  vendor  had  sent  the  goods  to  the  place  where  he  was  di- 
rected by  the  vendee  to  send  "^them ;  and  it  was  then  at  the  ruiQCfi 
option  of  the  latter  to  send  them  to  any  place  on  the  continent.  ^ 
There  was  no  ulterior  place  of  destination  named  to  the  vendor.  The 
decision  there  proceeded  on  the  ground  that  the  carrier's  warehouse  was 
the  warehouse  of  the  buyer,  and,  as  between  him  and  the  seller,  the  place 
of  ultimate  destination,  although  the  actual  place  of  the  ultimate  desti- 
nation of  the  goods  was  not  to  be  fixed  by  the  buyer  until  they  reached 
the  carrier's  warehouse."  And,  after  referring  to  Leeds  v.  Wrightj  3  B. 
&  P.  320,  and  Dizon  v.  BaldweUy  the  learned  judge  continues :  "  The 
pfineiple  to  be  deduced  from  these  cases,  is,  that  the  tratmtus  is  not  at 
an  end  until  the  goods  have  reached  the  place  named  by  the  buyer  to 
*  the  fieller  as  the  place  of  their  destination."    So,  here,  admitting  that 
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the  property  in  the  goods  passed  to  the  bankrupt  under  the  contract,  tlto 
right  of  po98e$$ian  did  not  attach,  but  remained  in  the  unpaid  Tendora, 
— ^the  goods  never  having  reached  their  pUice  of  ulterior  destination. 
[Maulb,  J.  The  letter  of  the  25th  of  March,  addressed  by  the  defend- 
ants to  Leech,  Harrison,  k  Co.,  advising  them  of  the  transmission  of  the 
parcel  containing  the  pattern-cards,  and  requesting  them  to  «« see  that 
the  same  is  put  on  board  with  the  goods,  and  properly  directed,  as  Mr. 
Brown  may  direct  the  same  to  be  shipped,"  seems  to  bring  the  case  Terj 
much  within  Dixon  v.  Baldwen,"]  That  letter  is  not  inconsistent  with 
the  first  instructions  given  to  the  defendants,  viz.,  to  ship  the  goods  for 
Valparaiso.  The  destination  of  the  goods  remained  the  same,  though 
they  were  subject  to  Brown's  direction  as  to  the  mode  of  shipment.  The 
marginal  note  of  Dixon  v.  Baldiven  is  incorrect :  Lord  Ellenborougu 
expressly  founds  his  opinion  upon  the  bona  fides  o{  the  bankrupt,  in  giving 
up  the  goods,  and  not  upon  the  circumstance  of  the  bankrupt's  holding 
*Rf{M  possession  of  them  under  a  claim  of  a  bright  to  stop  them  tit 
^  transitu.  He  also  referred  to  Tooke  v.  HolUngworth  and 
Hamm  v.  Meyer,  6  East,  614,  2  J.  P.  Smith,  670. 

Cowling,  in  reply.  The  contract  was  complete,  and  the  goods  ao 
cepted,  the  moment  the  bankrupt  had,  by  his  agent,  done  an  act  that 
put  an  end  to  his  right  to  reject  the  goods.  The  time  of  credit  was 
agreed  on :  it  expired  on  the  26th  of  April.  If  the  defendants  could 
not  have  stopped  the  goods  in  transitu  at  Liverpool,  the  mere  fact  of 
thoir  coming  into  their  possession  for  the  purpose  of  being  re-packed, 
clearly  gave  them  no  additional  right.  Lord  Eldon,  in  speaking  of 
this  subject,  in  Mackreth  v.  Symmons,  15  Yes.  843,  says :  «^  The  doc- 
trine is  probably  derived  from  the  civil  law  as  to  goods ;  which  goes 
further  than  our  law,  by  which,  though  the  right  of  stoppage  in  transitu 
is  founded  upon  natural  justice  and  equity,  yet,  if  possession,  either 
actual  or  constructive,  was  taken  by  the  vendee,  the  lien  is  gone.  That 
was  not  so  by  the  civil  law.  The  Digest  state8,(a)  «  Qtu>d  vendidi  non 
aliterfit  accipientis,  quam  si  aut  pretium  nobis  solutum  sit,  aut  satisy 
eo  nominey  factum  ;  vel  etiam  fidem  habuerimus  emptori  sine  ulld  satis^ 
factione  ;'  which  points  at  this  article  of  security ;  but,  with  those  ex- 
cepted cases,  the  lien,  according  to  the  civil  law,  is  so  strong  that  the 
goods  may  be  taken  out  of  the  possession  of  the  individual  who  had 
obtained  actual  or  constructive  possession  of  them."  In  Bloxam  v. 
Sanders,  after  the  expiration  of  the  term  of  credit,  the  parties  were  in 
the  same  situation  as  if  the  sale  had  been  originally  a  sale  for  ready 
money.  [Wilbe,  C.  J.  If  goods  are  sold  on  credit,  and  the  vendee 
becomes  bankrupt  before  payment,  his  assignees  cannot  take  the  goods.] 
Here,  there  was  an  absolute  delivery.  There  was  nothing  upon  which 
^^no'cy-i  ft  ^^'^^  could  attach,  after  the  goods  were  put  on  board  the 
"'•^    Kestrel,  or  after  they  were  received  by  *Brown*s  agents.    MiUs 

(a)  Dig.  Lib.  18,  tit  1, 1.  19. 
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V.  Gorton  and  Wilm9hur9t  y.  Bowker  were  not,  like  this,  cases  of  sales 
on  credit.  In  Coatea  v.  JBat'fton,  the  buyer  of  the  goods  bought  as 
,  agent  for  persons  at  Lisbon  who  were  named.  To  assimilate  the  present 
case  to  that  of  Coates  v.  RaiUony  the  purchase  should  haTe  been  made 
on  behalf  of  persons  residing  at  Valparaiso :  whereas,  here,  the  defend- 
ants dealt  with  Brown  as  a  principal.  And,  although  they  knew  that 
the  goods  were  destined  for  the  Valparaiso  market,  as  far  as  they  were 
concerned,  the  tranntut  was  at  an  end  when  the  goods  reached  tho 
hands  of  Leech,  Harrison,  k  Go. ;  or,  at  all  events,  when  they  were 
put  on  board  the  Kestrel.  Cur.  adv.  vtUt. 

WiLDB,  C.  J.,  now  delivered  the  judgment  of  the  court : — In  this 
case  a  verdict  was  found  for  the  plaintiffs,  for  7782.  19«.,  subject  to  a 
special  case ;  and  it  was  agreed  that  the  court  should  be  at  liberty  to 
draw  any  inference  of  fact  from  the  circumstances  stated,  which  a  jury 
ought  to  draw.  The  action  was  in  trover,  by  the  plaintiffs,  as  assignees 
of  Edward  Brown,  a  bankrupt,  stating,  in  two  counts,  conversions  by  the 
defendants  before  and  after  the  bankruptcy.  The  defendants  pleaded 
not  guilty,  and  denied  the  possession  of  the  bankrupt  and  of  the  plain* 
tiffs.  It  appears  from  the  special  case,  that  the  bankrupt  was  a  mer- 
chant at  Birmingham,  and  the  defendants,  commission-agents  having 
offices  at  Manchester  and  Leeds.  The  goods  in  question  were  ordered 
by  Brown  of  the  defendants,  and  were  sent  by  them  on  the  20th  of 
March,  1844,  to  Leech,  Harrison,  k  Co.,  who  were  shipping-agents  at 
Liverpool,  employed  by  Brown  to  receive  and  forward  the  goods  to  Val- 
paraiso ;  and,  on  the  same  day,  the  defendants  wrote  to  Leech,  Harri- 
son, k  Co.,  a  letter,  in  which  they  say — <<  We  have  forwarded  a  parcel 
to  your  address,  per  Pickford  k  Co.,  carriers,  which  contains  the  pat- 
tern-cards of  *four  cases  sent  by  them  this  evening,  marked,  rucooo 
&c.,  for  shipment  to  Valparaiso.  You  will  please  to  see  that  ^ 
the  same  is  put  on  board  with  the  goods,  and  properly  directed,  as  Mr. 
Brown  of  Birmingham  may  direct  the  same  to  be  shipped."  On  the 
4th  of  April,  Leech,  Harrison,  k  Co.,  loaded  the  goods  on  board  the 
Kestrel,  a  vessel  bound  for  Valparaiso,  informing  the  ship-owners  that 
it  was  likely  they  would  have  to  be  relanded,  and  requesting  them  to 
have  them  kept  at  hand,  till  they  should  have  an  answer  from  their 
correspondents.  Whilst  the  goods  remained  on  board  the  Kestrel,  Mr. 
Alison,  a  member  of  the  firm  of  Alison,  Cumberlege,  k  Co.,  having 
houses  at  London  and  Valparaiso,  came  down  to  Liverpool,  and,  seeing 
the  goods,  ordered  them  to  be  relanded  for  the  purpose  of  having  them 
repacked  in  eight  cases  instead  of  four.  Leech,  Harrison,  k  Co.,  ac- 
cordingly relanded  them  on  the  12th  of  April,  sent  them  to  the  defend- 
ftnts  at  Manchester,  and,  on  the  same  day,  wrote  to  Brown  to  inform 
him  of  what  they  had  done  with  the  goods  by  Mr.  Alison's  orders ; 
adding — «<  We  presume  you  will  give  the  necessary  instructions  about 
them,  as  we  do  not  write  to  Messrs.  Gribson  k  Co."     On  the  same  day, 
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the  goods  arrived  at  Manchester ;  and  the  defendants  wrote  to  Leecb,  * 
Harrison,  &  Co.,  inquiring  whether  they  had  not  been  sent  in  error, 
and  requesting  them  to  say  what  they  were  to  do  with  them.  On  the 
18th,  Leech,  Harrison,  &  Go.  wrote,  in  answer,  that  the  goods  were 
forwarded  by  order  of  Brown,  who  would  instruct  the  defendants  re- 
specting them.  On  the  26th  of  April,  the  price  of  the  goods  became 
payable  to  the  defendants.  On  and  before  that  day,  and  before  the  re- 
packing of  the  goods.  Brown  had  suspended  payment,  and  become  in- 
solvent, of  which  the  defendants  then  heard.  The  case  then  states  that 
sufficient  conversion  to  maintain  the  action,  is  admitted. 

Under  these  circumstances,  the  question  is,  whether  the  defendants 
had  a  right  to  retain  the  goods. 

*9^f\/i'\  *^^  ^^^  contended,  on  the  argument,  that  the  defendants  had 
-^  such  right,  as  unpaid  vendors  in  actual  possession  of  the  goods 
sold,  the  vendee  being  insolvent ;  or  in  respect  of  a  right  of  stoppage 
in  transitu.  It  was  also  contended,  that  the  terms  of  payment  for  the 
goods  not  having  been  definitively  settled,  there  was  no  complete  con- 
tract, and 'that  there  had  not  been  a  binding  acceptance  of  the  goods. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  property  and 
possession  of  the  goods  had  vested  absolutely  in  Brown,  the  vendee, 
before  they  were  re-delivered  to  the  defendants  at  Manchester ;  and  that 
the  re-delivery  gave  no  new  right  to  the  defendants. 

We  are  of  opinion  that  the  view  of  the  case  taken  on  the  part  of  the 

Slaintiffs  is  the  correct  one.  With  regard  to  the  terms  of  the  contract 
bt  having  been  completely  agreed  upon, — ^it  appears  that  the  price  was 
agreed  on,  but  that  the  mode  and  time  of  payment  were  not  at  first  spe- 
cified. But  the  omission  of  the  particular  mode  or  time  of  payment,  or 
even  of  the  price  itself,  does  not  necessarily  invalidate  a  contract  of  sale. 
Goods  may  be  sold,  and  frequently  are  sold,  when  it  is  the  intention  of 
the  parties  to  bind  themselves  by  a  contract  which  does  not  specify  the 
price  or  the  mode  of  payment,  leaving  them  to  be  settled  by  some  future 
agreement,  or  to  be  determined  by  what  is  reasonable  under  the  circum- 
stances. And  we  think  the  evidence  in  this  case  shows  that  the  parties 
intended  to  bind  themselves  by  a  contract  of  sale  at  the  specified  prices, 
leaving  the  mode  of  payment  unexpressed,  and  to  be  determined  by 
what  was  reasonable,  or  what  should  be  agreed  between  them :  so  that, 
if  the  mode  of  payment  had  not  been  agreed  on,  the  agreement  of  sale 
would  be  binding  and  complete.  But,  as  the  case  states,  that,  on  the 
26th  of  April,  the  price  of  the  goods  became  payable  to  the  defendants, 
the  inference  is,  that,  before  that  day,  the  mode  of  payment,  about 
♦ftfi^l  ^^^^  ^^^7  ^***^®  ^difference  appears  to  have  existed,  had  been 
^  settled  by  agreement ;  so  that  ike  contract,  even  if  conditional 
6t  first,  had  become  absolute. 

With  regard  to  the  right  of  stoppage  in  trannttij  it  appears  to  vs, 
that,  though  the  defendants  knew  the  goods  were  to  be  sent  to  Yalpti^ 
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raiso,  and  so  informed  Leech,  Harrison,  &  Co.,  when  they  forwarded 
them  to  Liverpool,  jet  that  Leech,  Harrison,  &  Co.,  could  not,  simply 
on  that  information,  forward  the  goods  to  Valparaiso,  but  that  they 
held  them  sabject  to  such  orders  as  Brown  might  give  as  to  forwarding 
them  to  Valparaiso,  or  elsewhere ;  and  the  trar^itus  was  consequently 
at  an  end  as  soon  as  the  goods  came  to  the  hands  of  Leech,  Harrison, 
k  Co.  But,  when  Leech,  Harrison,  &  Co.,  by  the  order  of  Brown,  re- 
landed  the  goods ;  and,  by  order  of  Alison,  (who  must  be  taken  to  have 
acted  under  the  authority  of  Brown,)  sent  them  to  the  defendants  to  be 
re-packed,  the  possession  of  the  goods,  as  well  as  the  property,  vested 
in  Brown,  who,  in  causing  them  to  be  re-landed  and  sent  to  the  defend- 
ants, 'dealt  with  the  goods  as  owner ;  and  this  would  certainly  put  an 
end  to  the  tran9itu%j  even  if  it  had  not  been  determined,  as  we  think  it 
was,  by  the  original  delivery  to  Leech,  Harrison,  &  Co. 

The  right  which  it  was  contended  the  defendants  had,  as  vendors  in 
the  actual  and  lawful  possession  of  the  goods,  on  the  insolvency  of  the 
vendee,  cannot,  we  think,  be  sustained.  The  goods  being, sold  on  credit, 
and  the  complete  property  and  possession  having  vested  in  Brown,  they 
became  his  absolutely,  without  any  lien  or  right  of  the  vendors  attach- 
ing to  them,  any  more  than  on  any  other  property  of  Brown ;  and  their 
delivery  to  the  defendants  to  be  re-packed  could  not  have  the  effect  of 
creating  a  lien  for  the  price,  without  an  agreement  to  that  effect.  We 
therefore  think  there  must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiff's. 


♦PRYCE  V.  BELCHER.  r*869 

In  case  against  a  returning  officer  for  refusing  to  admit  the  plaintiff's  vote  at  an  election 
of  a  borough  member,  the  first  count— after  stating  the  writ  and  precept  for  the  election- 
alleged  that  the  plaintiff  was  a  burgess ;  that  his  name  was  on  the  register  of  voters ;  that 
he  tendered  his  vote  for  one  of  the  candidates,  and  answered  in  the  affirmative  the  questions 
authorized  bf  the  6  &  7  Vict  c.  18,  s.  81,  to  be  put  by  the  returning  officer,  and  was 
ready  and  offered  to  take  the  oath  prescribed  by  s.  82 ;  but  that  the  defendant,  being  re- 
tnrning  officer,  wrongfiiUy^  Jramhdenily^  and  wU/ully  inient&ng  to  injwre  the  plaintiffs  and  to 
hinder  and  disappoint  him  of  his  privilege  of  and  in  the  premises,  refused  to  permit  the 
plaintiff  to  give  his  vote,  or  allow  the  same  to  be  entered  and  recorded,  and  that  a  burgess 
was  elected,  the  plaintiff  being  so  excluded  from  giving  his  vote. 

The  second  oount'-^fter  stating  the  writ  and  precept,  and  that  the  plaitttiff  was  a  burgess, 
and  on  the  register-^proceeded  to  allege  that  he  tendered  his  vote  for  one  of  the  candi- 
dates; that  it  WAS  the  duty  of  the  defendant,  so  being  such  returning  officer,  to  allow  such 
vote  to  be  entered  and  recorded  and  cast  up  in  the  poll-books ;  that  he  was  requested  so 
to  do;  but  that  he,  contriving  and  wnmgfuHy  and  fnuuhlently  andwUfutty  andmahdously 
intending  to  injvrt  and  damnify  the  plaintiff ^  and  to  binder  and  disappoint  and  deprive  hint 
of  the  beneiir  of  his  right  and  privilege  aforesaid,  instead  of  entering  and  recording  the 
plaintiff's  vote  in  the  poll-books,  to  the  end  and  intent  aforesaid,  refused  so  to  receive  the 
same,  or  to  admit  and  allow  the  same  to  be  so  entered  and  recorded,  to  the  end  and  intent 
aforesaid ;  but,  on  the  contrary  thereof^  caused  the  vote  of  the  plaintiff  to  be  entered  in  the 
oolumn  of  vofet  temitred^  in  the  poll-books,  and,  at  the  close  of  the  poll,  refused  to  reckon, 
include,  and  cast  up,  and  did  not  reckon,  &o.,  the  plaintiff's  vote  among  the  votes  given 
for  that  candidate*  uihfnby  the  plaintiff  was  deprive^  of  the  benefit  of  his  right  to  vote  at 
tiwtetoetioii. 
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The  third  count — after  stating  the  writ  anil  precept,  that  the  phuntiff  was  a  borgess  aad  oir 
tlie  register,  and  that  he  tendered  his  vote — alleged  that  it  was  the  duty  of  the  defeodant, 
as  returning-officer,  to  enter  the  vote  on  the  poll-books  without  entering  into  or  allowing  a 
scrutiny ;  but  that  the  defendant,  knowing  the  premises,  but  contriving  and  wron^fidbf^ 
frauduieniijfy  wUfidly,  and  nuUiciou^y  intending  to  injvn  and  damnify  tkepUdmt^^  and  to 
delay  him  in  tlie  exercise  of  his  privilege  of  voting,  and  deprive  him  of  the  benefit  of  his 
said  privilege,  tcrongfuUy  ordered  and  allowed  a  scrutiny  to  be  held  with  regard  lo  the 
plaintiff's  vote,  and  his  right  and  qualification  to  vote,  and  wnmgfMf  took  upon  himfelf 
to  adjudge  and  detennine,  at  and  after  such  scrutiny  so  ordered  and  allowed,  that  the 
plaintiff  was  not  entitled  to  give,  and  had  no  qualification  enabling  him  to  give,  his  vote  at 
that  election ;  whetebff  the  plaintiff  was  delayed,  hindered,  and  obstructed  in  the  exercise 
of  his  said  privilege  of  voting,  and  a  burgess  was  elected  for  tliat  parliament,  the  plaintiff't 
vote  being  so  hindered,  &c. 

Beld,  that,  though  the  defendant,  in  refusing  to  admit  the  vote  of  the  plainti^  had  mistaken 
his  duty  as  returning  officer,  and  had  acted  in  contravention  of  the  82d  section  of  the  6  k 
7  Vict  c.  18,  and  may  have  thereby  subjected  himself  to  a  criminal  prosecution  for  the  breach 
of  a  public  duty,  yet  that  the  rejection  of  the  vote  could  not  be  made  the  ground  of  a  civil 
action  at  the  suit  of  the  person  rejected,  that  person  having,  in  Act,  become  '<i<f*py«li^*^  id 
vote  by  reason  of  non-residence. 

Case,  against  the  mayor  of  the  borough  of  Abingdon,  for  refusing  to 

admit  the  plaintiff  to  give  his  vote  at  an  election  of  a  member  of  parlia- 

*«fi71    ™®^^  ^^^  *^^*  *borough, — for  wrongfully  entering  his  name  as 

J    a  "vote  tendered," — and  for  wrongfully  holding  a  scrutinj. 

See  the  declaration,  3  Man.  6r.  k  Scott,  p.  58. 

Plea,  not  guilty  "by  statute." 

The  cause  was  tried  before  Maule,  J.,  at  the  Berks  summer  assises  in 
1846.     The  facts  were  as  follows : — 

The  name  of  the  plaintiff  being  on  the  register  as  a  person  entitled  to 
vote  in  the  election  of  a  member  for  the  borough  of  Abingdon,  he  ap- 
peared at  the  place  of  election,  and  tendered  his  vote  for  General  Caol- 
field,  and  offered  to  answer  the  questions,  and  to  take  the  oath,  author- 
ized to  be  put  and  adminbtered  to  voters,  by  the  81st  section  of  the  6  &  7 
Vict.  c.  18.  (a)  It  being  *however,  proved  before  the  defend- 
ant, who  was  mayor  and  returning-ofBcer  of  the  borough,  that 
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(a)  Which  enacts,  "that,  in  all  elections  whatever  of  a  member  or  memben  to  serve  in 
parliament  for  any  county,  riding,  parts,  or  division  of  a  county,  or  for  any  city  or  boroo^ 
in  Kngland  or  Wales,  or  the  town  of  Berwick-upon-Tweed,  no  inquiry  shall  be  permitted, 
at  the  time  of  polling,  as  to  the  right  of  any  person  to  vote,  except  only  as  follows,  (that  is 
to  say,)  that  the  returning-officer  ot  his  respective  depu^  shall,  if  required  on  behalf  of  any 
candidate,  put  to  any  voter,  at  the  time  of  his  tendering  his  vote,  and  not  aAerwards,  the  Ibl- 
iowing  questions,  or  either  of  them  >— 

•*  *■  1.  Are  you  the  same  person  whose  name  appears  as  A.  fi.  on  the  register  of  voters  vow 

in  force  for  the  county  of [or,  for  the riding,  parts,  or  —  division  of  the  oountv 

of ,  or^  for  tlie  city,  or,  borough,  of ^  as  Uu  cose  may  6c]  ? 

•<  ^  2.  Have  you  already  voted,  either  here  or  elsewhere,  at  this  election  for  die  coanty 

of ,  [oTy  for  the riding,  parts,  or  — ^  division  of  the  connty  of        ^  or,  for  the  city, 

or,  borough,  of ^  a»  the  caee  may  be  ]  ? 

«  And,  if  any  person  shall  wilfully  make  a  false  answer  to  either  of  the  qtiestiona  afore- 
said, he  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  and  may  be  indicted,  and 
punished  accordingly ;  and  the  returning-officer,  or  his  deputy,  or  a  ooromisaionflr  or  com- 
missioners to  be  for  that  purjiose  by  law  appointed,  shall,  if  required  on  behalf  of  any  candi- 
date at  the  time  aforesaid,  administer  an  oath  to  any  voter  in  the  following  form  i^ 

^*  You  do  swear  [or,  affirm,  as  the  ea$e  may  be]  that  you  are  the  same  person  whoae  name 
appears  as  A.  B.  on  the  register  of  voters  now  in  force  for  the  county  of  ^  [sr,  for  tl.e 
—  riding,  parts,  or division  of  the  county  of        >  or,  for  the  city,  or  borough,  of—-; 
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the  plaintiff  had  ceased  to  reside  within  the  borongh,  and  that,  «t  the 
time  of  tendering  his  vote,  he  permanently  resided,  with  his  family,  at 
the  distance  of  more  than  seven  miles  therefrom,  viz.  at  Gravesend,  his 
Tote  was  rejected,  and  his  name  entered  in  the  poll-books  as  a  vote  ten- 
dered.. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  although  the  plain* 
tiff  had  no  legal  right  to  vote,  the  defendant  was  clearly  guilty  of  a  wil- 
ful violation  of  his  duty,  in  taking  upon  himself,  in  defiance,  of  the  82d 
section  of  the  act,  (a)  to  hold  a  scrutiny ;  and,  ^consequently,  r^o^Q 
that  he  was  liable  to  an  action  at  the  suit  of  the  party  whose  ^ 
right  he  had  so  illegally  obstructed. 

For  the  defendant,  it  was  submitted  that  the  defendant  was  not  liable, 
in  the  absence  of  evidence  that  he  had  been  actuated  by  malicious  and 
corrupt  motives. 

The  learned  judge  told  the  jury  that  the  rejection  of  the  plaintiff's 
vote  was  in  a  certain  sense  wilful;  that  is,  done  intentionally ;  but  that 
the  question  for  them  was,  whether  the  defendant  had  acted  maliciously, 
or  merely  under  a  misapprehension  of  his  duty  as  returning  officer. 

The  jury  found  that  the  plaintiff  had  no  right  to  vote,  and  negatived 
malice  in  the  defendant:  and  a  verdict  was,  by  the  direction  of  the 
judge,  entered  for  the  defendant,  with  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  with  nominal  damages,  in  case  the  court  should  be  of 
opinion  that  the  action  was  maintainable,  notwithstanding  the  absence 
of  malice. 

WhaUleyy  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiff,  with  408.  damages.  He  referred  to 
the  79th,  Slst,  82d,  86th,  97th  and  98th  sections  of  the  6  &  7  Vict, 
c.  18 ;  and  also  to  A9Uy  v.  Whiter  2  Ld.  Baym.  938,  6  Mod.  46,  1  Salk. 
19,  3  Salk.  17,  Ld.  Holt,  524,  1  Smith's  Leading  Gases,  105;  Bemar- 
diston  V.  SomCy  2  Lev.  114,  6  Howell's  State  Trials,  1063 ;  Harman  v. 
Tappendenj  1  East,  555 ;  Drewe  v.  CauUan^  1  East,  563,  n. ;  and  Go- 
myn's  Digest,  tit.  Actum  upon  Statutes^  (F).  r^fiTO 

*Talfowdj  Serjt.,  and  Maynard,  in  Trinity  term  last,  showed    ^ 

Of  tht  eaa  may  &e,]  and  that  yoa  have  not  before  voted,  either  here  or  elsewhere,  at  the  pres- 
ent election  for  the  county  of ^  [or,  for  the         riding,  parts,  or  ^~-^  division  of  the  county 

of         i  or,  for  the  city,  or  boiongfa  of         as  tkg  catt  ntay  6c.]    So  help  yoa  God.' " 

(a)  Which  enacts,  *•  that,  save  as  aforesaid,  (s.  81,)  it  shall  not  be  lawful  to  require  any 
voter  at  any  election  whatever  of  a  member  or  members  to  serve  in  parliament,  to  take  any 
oath  or  affirmation,  either  in  proof  of  his  freehold,  or  of  his  residence,  age,  or  other  qaaUfloa- 
tion  or  right  to  vote,  any  law  or  statute,  local  or  general,  to  the  oontmry  notwithstanding ;  nor 
to  reijeot  any  vote  tendered  at  such  election  by  any  person  whose  name  shall  be  upon  the 
register  of  voters  in  force  for  the  time  being,  except  by  reason  of  its  appearing  to  the  return- 
iog-officer,  or  his  deputy,  upon  putting  such  questions  as  aforesaid,  or  either  of  them,  that  the 
person  so  claiming  the  vote  is  not  the  same  person  whose  name  apjiears  on  such  register  as 
aforesaid,  or  that  had  previously  voted  at  the  same  election,  or  except  by  reason  of  such  per- 
■on  refusing  to  answer  the  said  questions,  or  either  of  them,  or  to  take  the  said  oadi,  or  make 
the  said  affirmation,  or  to  take  or  make  the  oath  or  affirmation  against  bribery :  and  noBenttmy 
-akeU  hntqfier  bt  aUowtd  by  or  brfore  tmy  rahmimg  qjgUer,  firith  ragard  to  any  voU  gwm  or  Cm- 
dntd  at  any  mtek  tketion,  any  law,  ttatute,  or  usage  to  the  oontraiy  notwithstanding:" 
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cause.  There  is  no  doubt  that  the  defendant  erred  in  rejecting  the 
plaintiff's  vote ;  for,  by  the  79th  section  of  the  6  &;  7  Vict,  c  18,  the 
register  is  declared  to  be  conclusive  evidence  of  the  continuance  of 
the  voter's  qualification ,  by  the  80th,  the  questions  formerly  put,  and 
the  oath  administered,  under  the  2  W.  4,  c.  45,  ss.  58,  59,  are  dispensed 
with,  and  (by  s.  81)  no  other  inquiry  can  now  be  made,  or  oath  adminis- 
tered, at  the  time  of  polling,  except  as  to  the  voter's  identity,  and 
whether  or  not  he  has  already  voted ;  and  the  82d  section  prohibits  the 
holding  a  scrutiny.  The  defendant  undoubtedly  should  have  received 
the  plaintiff's  vote,  leaving  it  to  be  subsequently  dealt  with  by  a  commit- 
*R711  ^^^  ^^  ^^^  House  of  Commons,  under  s.  98.(a)  *But  the  qnes- 
^  tion  is,  whether  the  plaintiff  can  maintain  this  action  without 
Bhowing,  in  the  language  of  his  declaration,  that  he  was  entitled  to  vote, 
and  that  his  right  was  maliciously  obstructed  by  the  defendant, — ^bothof 
which  the  jury  have  negatived.  It  may  be  conceded,  that,  where  a  breach 
of  an  act  of  parliament  has  been  committed,  and  a  right  has  been  there* 
by  affected,  case  will  lie.  So,  the  obstruction  or  invasion  of  any  legal 
right,  or  a  possibility  of  injury  to  a  title,  affords  ground  of  action,  al- 
though BO  actual  damage  can  be  shown.  Weller  v.  Baker,  2  Wils.  422; 
Marzetti  v.  WiUiamSj  1 B.  &  Ad.  415 ;  Young  v.  Spencer,  10  B.  &  C.  145, 

(a)  Which,  —  aAer  reciting  that,  "in  and  by  the  said  firet-recited  act,  [2  W.  4,  c.  45,]  it  i*  pro- 
vided, (s.60,)  tliat,  upon  petition  to  the  House  of  Commons,  complaining  of  an  undue  election 
or  return  of  any  member  or  members  to  serve  in  parliament,  any  petitioner,  or  any  pencio 
defending  such  election  or  return,  shall  be  at  liberty  to  impeach  the  correctness  of  the  rtgisicr 
of  voters  in  force  at  the  time  of  such  election,  by  proving,  that,  in  consequence  <^  the  dedsicM) 
of  the  barrister  who  shall  have  revised  the  lists  of  voters  from  which  such  register  shall  Utc 
been  formed,  the  name  of  any  i)er8on  who  voted  at  such  election  was  improperly  inserted  cr 
retained  in  such  register,  or  the  name  of  any  person  who  tendered  his  voce  at  such  el^ctiou 
improperly  omitted  from  such  register,  and  tlie  select  committee  appointed  for  the  trial  of  sirh 
petition  shall  alter  the  poll  taken  at  such  election  according  lo  the  truth  of  the  case,  and  sbaH 
report  their  determination  thereupon  to  tlie  house,  and  the  house  shall  thereupon  carry  aoch 
determination  into  effect,  and  the  return  shall  be  amended,  or  the  election  declared  void,  t* 
the  case  may  be,  and  the  register  corrected  accordingly,  or  such  other  order  shall  be  made  as 
to  the  house  shall  seem  proper;  and  that  doubts  have  arisen  as  to  the  true  intent  and  mesrt- 
ing  of  the  said  enactment  with  respect  to  the  power  and  authority  of  any  such  committee  t" 
inquire  into  the  validity  or  invalidity  of  the  vote  of  any  person  being  on  the  register  of  Ttvrs 
in  force  at  the  time  of  such  election,''— declares  and  enacts  **  that  it  shall  and  may  be  ta  vfut 
for  any  such  committee  to  inquire  into  and  decide  upon  the  right  to  vote  of  any  person  wlK^ 
being  upon  the  register  of  voters  in  force  at  the  time  of  such  election,  shall  have  voted  in  swU 
election,  or,  not  being  upon  such  register,  shall  have  tendered  his  vole  at  such  elecdOD,iD  cs?< 
the  name  of  such  person  shall  have  been  specially  retained  upon  such  register,  or  inseiud 
therein,  or  expunged  or  omitted  therefrom,  by  the  express  decision  of  the  revising  bairistrr 
who  shall  have  revised  the  lists  of  voters  from  which  such  register  shall  have  been  fonned, 
and  also  that  it  shall  and  may  be  lawful  for  such  conunittee  to  inquire  into  and  decide  upoa 
the  right  to  vote  of  any  person,  who,  being  upon  such  register,  shall  have  voted  in  such  eleo 
tion,  so  far  as  the  same  may  be  disputed  on  the  ground  of  legal  incapacity  at  the  time  nf  bis 
-voting,  under  and  by  virtue  of  any  stamte  now  or  hereafter  to  be  in  fbice,  or  oo  die  giOQid 
fif  any  other  legal  incapacity  at  the  time  of  his  voting,  which  may  have  arisen  sabaeqaendf 
10  the  expiration  of  the  time  allowed  for  making  out  the  list  of  voters  from  which  the  re- 
gister of  voters  in  force  at  the  time  of  such  election  shall  have  been  formed;  bat  tfaal,eiicepl 
ia  iuch  oaseti  or  on  such  grounds  aa  aforesaid,  the  register  of  voters  in  fbioe  at  the  time  cf 
aneh  election,  shall,  as  for  as  regards  the  proceedings  before  such  committee,  be  final  and  cob 
•*lusive,  to  all  intents  and  purposes,  as  to  the  dgbt  to  vote  in  such  electioo  of  evei^  pcn^ 
«b(B>dhaU  be  upon  such  regiitez," 
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5  M.  &;  IL  47.  In  1  Wms.  Saunders,  846,(a)  it  is  said,  that  <<  wherever 
any  act  injures  another's  right,  and  would  be  evidence  in  future  in  fa- 
vour of  the  wrong-doer,  an  action  may  be  maintained  for  an  invasion  of 


the  right,  without  proof  of  any  specific  injury.*'    In  the  present 
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^case,  however,  there  is  neither  damnum  nor  injuria.  No  right 
of  the  plaintiff  has  been  infringed.  Having  ceased  to  reside  within  the 
borough,  or  within  the  prescribed  limits,  not  only  had  he  no  right  to  vote, 
but  he  might  have  subjected  himself  to  an  indictment  if  he  had  voted. 
In  Ashby  v»  White^  three  of  the  judges  of  the  Court  of  King's  Bench  (a) 
held  an  action  of  this  sort  not  to  be  maintainable.  Lord  Holt,  how* 
ever,  thought  otherwise:  and  the  House  of  Lords  agreed  with  Lord 
Holt,  on  the  ground  that  the  record  there  showed  that  the  defendant 
had  acted  malidauslff.  All  the  cases  are  elaborately  considered  by 
Abbott,  C.  J.,  in  OuUen  v.  Marritj  2  Stark.  N.  P.  0.  677.  Evidence 
was  there  offered  for  the  purpose  of  showing  express  malice.  In  his 
summing  up,  the  Lord  Chief  Justice  says :  <<  If  the  plaintiff  had  a  right 
to  vote,  the  question  is,  whether  the  action  be  maintainable  under  the 
circumstances  of  the  case.  On  the  part  of  the  plaintiff,  it  has  been  con- 
tended that  he  has  a  muntainable  right  of  action,  without  at  all  referring 
to  the  motives  by  which  the  defendant  was  influenced  in  rejecting  his 
vote,  and  independently  of  the  proof  of  any  malicious  intention  on  the 
part  of  the  defendant,  it  has  been  contended  that  an  action  is  not  main** 
tainable  for  merely  refusing  the  vote  of  a  person  who  appears  afterwards 
to  have  really  had  a  right  to  vote,  unless  it  also  appears  that  the  refusal 
resulted  from  a  malicious  and  improper  motive ;  and  that,  if  the  party 
act  honestly  and  uprightly,  according  to  the  best  of  his  judgment,  he  is 
not  amenable  in  an  action  for  damages.  I  am  of  opinion  that  the  law,  as 
it  has  been  stated  by  the  counsel  for  the  defendant,  is  correct.  The  return- 
ing officer  is,  to  a  certain  degree,  a  ministerial  one ;  but  he  is  not  so  to  all 
intents  and  ^purposes ;  neitheris  he  wholly  a  judicial  officer:  his  r^tono 
duties  are  neither  entirely  ministerial  nor  wholly  judicial :  they  ^ 
are  of  a  mixed  nature.  It  cannot  be  contended  that  he  is  to  exercise  no 
judgment,  no  discretion  whatsoever,  in  the  admission  or  rejection  of  votes : 
the  greatest  confusion  would  prevail  if  such  a  discretion  were  not  to  be 
exercised.  On  the  other  hand,  the  officer  could  not  discharge  his  ^luty 
without  great  peril  and  apprehension,  if,  in  consequence  of  a  mistake, 
he  became  liable  to  an  action.  It  has  been  urged,  that  Lord  Holt, — 
who,  with  great  honour  to  himself,  once  filled  this  seat, — ^intimated  his 
opinion,  that  the  mere  refusal  of  the  vote  of  a  person  entitled  to  vote, 
would  give  the  party  a  right  to  sue  the  retuming-officer.  Whether  he 
ever  did  say  so  or  not,  we  do  not  certainly  know ;  for,  the  reports  of 
that  case  are  very  imperfect.  No  one  entertains  a  greater  veneration 
for  that  learned  judge  than  I  do ;  but,  if  he  did  so  express  himself,  I 
am  bound  to  deliver  my  opinion,  that  he  was  mistaken.    The  case  alluded 

((•)  NolM  to  Mdkr  y.  l^tnmum,  (6)  Gould,  Fdwyi,  and  FbweU,  J«. 
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to, — Anhhy  v.  White^ — had  been  tried  by  a  jarj;  and,  upon  the  face  of 
the  record,  the  defendant  was  charged  with  malice  ;  and,  when  a  writ  of 
^rror  was  l)roiight,  the  record  itself  was  conclasive  as  to  the  malice  of 
the  defendant,  since  the  conrt  could  look  at  nothing  beyond  the  record. 
The  next  case  which  has  been  alluded  to,  is,  that  of  Grew  v.  Milward, 
2  Luders,  245 ;  and  there  the  declaration  charged  the  defendant  with 
haying  wilfully  and  maliciously  refused  the  Tote  of  the  plaintiff;  and 
there,  the  jury  found  a  verdict  for  the  plaintiff,  with  considerable  dam- 
ages, amounting  to  300Z.,  from  which  it  appears  that  the  defendant  had 
conducted  himself  very  maliciously.  A  writ  of  error  was  then  broughf ; 
lut  the  averment  of  malice  was  upon  the  record,  and  ultimately  the  writ 
of  error  was  abandoned.  The  next  action  was  brought,  not  by  the  party 
^ftTil     ^^^^®  *vote  had  been  refused,  but  by  a  candidate ;  and  it  was 

-'  brought  against  the  returni^g-officer  for  having  refused  votes  ten- 
dered on  behalf  of  the  plaintiff,  and  having  returned  another  candidate. 
That  action  was  founded  upon  the  statute  of  7  &  8  Will.  8,  c.  25 ;  and  that 
statute  gives  a  right  of  action  in  those  cases  only  where  the  act  of  the 
defendant  is  wilful.  Sect.  6.  A  case  afterwards  came  on  to  be  tried 
before  Wilson,  J.,  on  the  Western  circuit, — Drewe  v.  CauUanj  1  East, 
'863,  n. — which  had  been  brought  by  the  plaintiff  against  the  defendant 
for  having  refused  to  admit  his  vote.(a)  It  was  admitted  by  the  counsel 
for  the  plaintiff  that  the  plaintiff  was  one  of  a  class  of  persons  who  had 
not,  for  a  length  of  time,  been  allowed  to  vote ;  and  it  was  held  that  the 
iaction  was  not  maintainable,  because  the  defendant  had  done  no  more 
than  that  which  his  predecessors  had  done.  If  a  vote  be  refused,  with 
«  view  to  prejudice  either  the  party  entitled  to  vote,  or  the  candidate  for 
^hom  he  tenders  his  vote,  the  motive  is  an  improper  one,  and  an  action 
-k  maintainable.  The  question  for  your  consideration  is,  whether  the 
refusal  of  the  vote,  in  this  instance,  was  founded  on  an  improper  motive 
on  the  part  of  the  defendant.  It  is  for  you  to  pronounce  your  opinion, 
whether  the  defendant's  conduct  proceeded  from  an  improper  motive,  or 
•from  an  honest  intention  to  discharge  his  duty,  acting  under  professional 
^advice.  If  he  intended  to  do  prejudice  either  to  the  plaintiff  or  to  the 
candidate  for  whom  he  meant  to  vote,  the  plaintiff  is  entitled  to  your 
Terdict :  if,  on  the  other  hand,  he  aoted  in  the  best  way  he  could,  ac- 
.oeirding  to  his  judgment,  your  verdict  ought  to  be  for  the  defendant." 
The  reasoning  there  is  sound  and  conclusive.  JPater  v.  Bdher^  8  Mao- 
itttbg,  Gr.  k  Bcott,  831,  is  also  a  strong  authority  to  show  that  an  aetioo 
aK  ^is  sort  is  maintainable  only  on  proof  of  malice.  Here,  as  thent, 
^RT'^l    ^^^  defendant  was  ^acting  in  the  bend  fide  performance  of  a 

-^  public  duty.  In  Davis  v.  Blacky  1  Oale  A  D.  432,  which  was 
«ki  action  upon  the  case  *against  a  clergyman  for  refusing  to  marry  the 
.]>laiintiff,  it  was  objected,  ^^  the  part  of  the  defendant,  that  "Ae  dedt 


(o)  The  Heslaratioii  alleged  that  the  defendant  obstnicted  and  hindered  the  plaiaiiff  fiom 
giTiDg  bla  Yote. 
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lion  did  not  disclose  circumstances  to  show  the  proposed  marriage,  legal ; 
and  the  court,  concurring  in  the  objection,  held  the  action  not  main- 
tainable. So,  here,  it  was  an  essential  averment  in  this  declaration, 
that  the  plaintiff  was  entitled  to  vote  in  the  election  in  question :  and 
that  the  jury  have  negatived*  [Maule,  J. — Suppose  this  plaintiff  had 
been  imprisoned  by  a  wrong-doer,  per  quod  he  was  prevented  from 
voting  at  the  election,  could  he  in  that  case  have  maintained  an  action 
in  respect  of  the  special  damage  f]  Clearly  not.  The  voter  sustains  no 
injury.  Not  only  was  there  no  legal  right,  but  the  act  of  voting  would 
have  been,  on  the  part  of  the  plaintiff,  an  express  contravention  of  the 
provisions  of  the  act. 

If  the  plaintiff  has  any  remedy  at  all,  it  must  be  an  action  of  debty 
under  the  97th  section  of  the  6  &  7  Vict.  c.  18,  (a)  in  which  case,  as  was 
held  in  Tarr  v.  M^Galui/j  7  G.  &  P.  880, — an  action  against  an  over- 
seer for  a  penalty  under  the  76th  section  of  the  2  W.  4,  c.  45,  the  terms 
of  which  are  identical  with  those  of  *6  &  7  Vict.  c.  18,  s.  97,  r^one* 
for  wilfully  inserting  in  the  list  of  voters  the  names  of  persons  *- 
not  entitled  to  vote, — it  would  not  be  necessary  to  show  that  the  defend- 
ant acted  maliciously  or  from  any  corrupt  motive,  but  it  would  be  suffi- 
cient to  show  that  he  acted  wilfully.  Case,  however,  lies  only  where  it 
would  have  lain  before  the  passing  of  the  act. 

Whatelei/j  Kinglake^  Serjt.,  and  Phipson^  in  support  of  the  rule. 
Formerly,  the  returning-officer  had  duties  of  a  judicial  as  well  as  of  a 
ministerial  character,  to  perform :  and  it  is  expressly  upon  that  ground 
that  Abbott,  C.  J.,  in  Ctdlen  v.  Morris^  rests  his  exemption  from  lia- 
bility, in  the  absence  of  proof  of  express  malice.  The  same  ground  is 
taken  by  the  majority  of  the  court  below,  in  Ashby  v.  WhitCj  2  Ld.  Baym. 
954.  But  Lord  Holt,  in  giving  his  judgment,  says,  «  Where  a  new  act 
of  parliament  is  made  for  the  benefit  of  the  subject,  if  a  man  be  hindered 
from  the  enjoyment  of  it,  he  shall  have  an  action  against  such  person 
who  so  obstructed  him.  How  else  comes  an  action  to  be  maintainable 
by  the  party  on  the  statute  2  Ric.  2,  de  scandalis  magnatumj  {b)  but  in 
consequence  of  law  ?  For,  the  statute  was  made  for  the  preservation  of 
public  peace,  and  that  is  the  reason  that  no  writ  of  error  lies  in  the  Ex- 
chequer Chamber  by  force  of  the  statute  of  27  Eliz.  c.  8,  in  a  judgment 
of  the  King's  Bench  on  an  action  de  scandalis  ;  for,  it  is  not  included 
within  the  words  of  the  statute ;  for,  though  the  statute  says  such  writ 

(a)  Which  enncts,  "  that  eveiy  therifT,  under-sheriff,  clerk  of  the  peace,  town-clerk,  second- 
ary, retuming-ofHcer,  clerk  of  the  ciown,  postmaster,  overseer,  or  other  person  or  public  officer 
required  by  this  act  to  do  any  matter  or  thing,  shall,  for  every  wilful  misfeasance,  or  wilful  act 
of  commission  or  omission  contrary  to  this  act,  forfeit  to  any  party  aggrieved  the  penal  sum 
of  100/^  or  such  less  sum  as  the  jury  before  whom  may  be  tried  any  action  to  be  brought  for 
the  recovery  of  the  before-mentioned  sura,  shall  consider  just  to  be  paid  to  such  party,  to  be 
recovered  by  such  party,  with  full  costs  of  suit,  by  action  for  debt  in  any  of  her  miyesty's 
superior  courts  at  Westminster:  Provided  always,  that  nothing  herein  contained  shall  be  coiv> 
•trued  to  supersede  any  remedy  or  action  against  any  returning-officer,  aocording  to  any  law 
jow  iu  force." 

(fy 3  Bie.  2,  c  $;  12  Co.  Rep.  134. 
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shall  lie  upon  judgments  in  actions  on  the  case,  yet  it  does  not  extend 
to  that  action,  although  it  be  an  action  on  the  case,  because  it  is  an  ac- 
tion of  a  far  higher  degree,  being  founded  specially  upon  a  8tatute.(<i) 
If,  then,  when  a  statute  gives  a  right,  the  party  shall  have  an  action  for 
^...^     the  infringement  of  it,  is  it  not  as  forcible  *when  a  man  has  his 

-^  right  by  the  common  law?  This  right  of  voting  is  a  right  in 
the  plaintiff  by  the  common  law,  and  consequently  he  shall  maintain  an 
action  for  the  obstruction  of  it.  But  there  wants  not  a  statute,  too,  in 
this  case ;  for,  by  West.  1,  8  Edw.  1,  c.  5,  it  is  enacted,  that,  forasmuch 
as  elections  ought  to  be  free,  the  king  forbids,  upon  grievous  forfeiture, 
that  any  great  man,  or  other,  by  power  of  arms,  or  by  malice,  or  menaces, 
shall  disturb  to  make  free  election.(6)  And  this  statute,  as  my  Lord 
Coke  observes,  is  only  an  enforcement  of  the  common  law ;  and,  if  the 
parliament  thought  the  freedom  of  elections  to  be  a  matter  of  that  eon- 
sequence  as  to  give  their  sanction  to  it,  and  to  enact  that  they  should 
be  free,  it  is  a  violation  of  that  statute  to  disturb  the  plaintiff  in  this 
case  in  giving  his  vote  at  an  election,  and  consequently  actionable.  And 
I  am  of  opinion  that  this  action  on  the  case  is  a  proper  action.  My 
brother  Powell,  indeed,  thinks  that  an  action  upon  the  case  is  not  main- 
tainable, because  here  is  no  hurt  or  damage  to  the  plaintiff:  but  surely 
every  injury  imports  a  damage,  though  it  does  not  cost  the  party  one 
farthing,  and  it  is  impossible  to  prove  the  contrary;  for,  a  damage  is 
not  merely  pecuniary,  but  an  injury  imports  a  damage,  when  a  man  is 
thereby  hindered  of  his  right.  As,  in  an  action  for  slanderous  words, 
though  a  man  does  not  lose  a  penny  by  reason  of  the  speaking  them, 
yet  he  shall  have  an  action.  So,  if  a  man  gives  another  a  cuff  on  the 
ear,  though  it  cost  him  nothing,  no  not  so  much  as  a  little  diachylon, 
yet  he  shall  have  his  action ;  for,  it  is  a  personal  injury.  So,  a  man 
shall  have  an  action  against  another  for  riding  over  his  ground,  though 
it  do  him  no  damage ;  for,  it  is  an  invasion  of  his  property,  and  the 
other  has  no  right  to  come  there.  And  in  these  cases  an  action  is 
*ft7A1     '^I'^^S^^y  ^  ^^  armts.    But,  for  invasion  of  *another's  franchise, 

^  trespass  vt  et  armis  does  not  lie,  but  an  action  of  trespass  on  the 
case ;  as,  where  a  man  has  retama  hrevium^  he  shall  have  an  action 
against  any  one  who  enters,  and  invades  his  franchise,  though  he  lose 
nothing  by  it.  So,  here,  in  the  principal  case,  the  plaintiff  is  obstructed 
of  his  right,  and  shall  therefore  have  his  action.  And  it  is  no  objection 
to  say  that  it  will  occasion  multiplicity  of  actions ;  for,  if  men  will  mul- 
tiply injuries,  actions  must  be  multiplied  too ;  for,  any  man  that  is  in- 
jured ought  to  have  his  recompense.  Suppose  the  defendant  had  beat 
forty  or  fifty  men,  the  damage  done  to  each  one  is  peculiar  to  himself, 
and  he  shall  have  his  action.  So,  if  many  persons  receive  a  private 
injury  by  a  public  nuisance,  every  one  shall  have  his  action, — as  is 


(a)  Viteouni  Say  and  Seal  r.  SlephenM,  Cro.  Car.  142.   Vide  1  Bla.  Cotnm.  88. 

(fr)  2  List  168, 169.    The  words  ^ne  per  wuUice*  are  in  2  Lut,  but  are  not  in Bnffhei^ 
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agreed  in  Williams' %  ea%e^  5  Co.  Rep.  72  b,  and  WeMury  and  1  noeUj 
Go.  Litt.  66  a.  Indeed,  where  many  men  are  offended  by  one  particular 
act,  there  they  mast  proceed  by  ;iray  of  indictment,  and  not  of  action ; 
for,  in  that  case,  the  law  will  not  multiply  actions.  Bat  it  is  otherwise 
when  one  man  only  is  offended  by  that  act ;  he  shall  have  his  action : 
as,  if  a  man  dig  a  pit  in  a  common,  every  commoner  shall  have  an  ac- 
tion on  the  case,  per  quod  eofnmuniam  suam  in  tarn  amplo  modo  habere 
nan  potuit ;  for,  every  commoner  has  a  separate  right.  But  it  would  be 
otherwise  if  a  man  dig  a  pit  in  a  highway ;  every  passenger  shall  not 
bring  his  action,  but  the  party  shall  be  punished  by  indictment ;  (a)  be- 
cause  the  injury  is  general,  and  common  to  all  that  pass.  But  where 
the  injury  is  particular  and  peculiar  to  every  man,  each  man  shall  have 
his  action."  Since  the  passing  of  the  reform  and  registration  acts,  tho 
returning-officer  is  no  longer  a  judicial,  but  a  mere  ministerial  officer. 
It  is  his  duty  to  record  the  vote,  on  the  voter  answering  the  *two  f^ioitq 
questions  prescribed  by  section  81  of  the  latter  act ;  the  one  in  ^ 
the  affirmative,  and  the  other  in  the  negative ;  even  though  such  answers 
be  false  to  his  own  knowledge.  [Crbsswbll,  J. — There  may  be  a  duty 
to  perform  with  respect  to  others,  but  not  a  duty  to  be  performed  to  the 
party  who  tenders  his  vote.]  This  is  not  like  the  case  of  an  action 
against  the  sheriff  for  a  breach  of  duty,  in  permitting  a  prisoner  arrested 
on  mesne  process  to  escape — Plank  v.  Anderson,  5  T.  R.  87 ;  WiUiams 
V.  Mostyn^  4  M.  &  W.  145, — or  for  falsely  returning,  that  goods  seised 
at  the  plaintiff's  suit  remain  in  his  hands  for  want  of  buyers —  Wylie  v. 
Birch,  4  Q.  B.  566.  The  invasion  of  the  plaintiff's  right,  by  wilfully 
refusing  to  record  his  vote,  was  an  act  from  which  the  court  would  imply 
malice — Crozer  v.  Pilling,  4  B.  &  C.  26,  6  D.  &  R.  129 ;  Bromage  v. 
Prosser,  4  B.  &  C.  247,  6  D.  &  R.  296,  and  for  which  an  action  will  lie, 
though  no  actual  damage  be  shown  to  have  resulted —  Weller  v.  Baker,{b) 
MarzeUi  v.  WiUiams,  1  B.  &  Ad.  410,  1  N.  &  M.  853 ;  BhjUld  v. 
Payne,  4  B.  &  Ad.  410 ;  for,  wherever  there  is  a  breach  of  duty,  the 
law  will  presume  some  damage —  Baker  v.  Oreen,  2  Bing.  817,  9  J.  B. 
Moore,  584 ;  Buller'tf  Nisi  Prius,  64 ;  Gomyns  Digest,  tit.  Action  on  the 
Case  for  Misfeasance,  (A.  2.)  In  Clifton  v.  Hooper,  6  Q.  B.  468,  it  was 
held,  that,  if  the  sheriff^  having  a  writ  of  execution  delivered  to  him, 
unnecessarily  delay  putting  it  in  force,  an  action  on  the  case  lies  against 
him  at  the  suit  of  the  execution-creditor,  though  no  actual  pecuniary 
damage  has  arisen  from  the  default.  Lord  Dbnman  there  says:  <^  When 
the  clear  right  of  a  party  is  invaded  in  consequence  of  another's  breach 
of  duty,  he  must  be  entitled  to  an  action  against  the  party  for  some 
amount.  There  is  no  authority  to  the  contrary.  *  WiUiams  v.  r^tooA 
Mostyn  is  expressly  to  the  point,  if  what  is  said  there  be  applied  ^ 
to  the  case  where  the  debtor  might  be  arrested,  but  is  not.     The  Court 

(a)  htmm  r.  Moon^  1  Ld.  Raym.  486. 

(6)  2  WiUs.4t4|  Thi  TMbridg^  WtUt  Dipftn'  earn. 


880  Pryce  v.  Belcher.  T.  V.  1847. 


of  Ezcheqaer  said  there,  that,  if  a  debtor  is  arrested  on  final  proeess, 
and  escapes,  there  is  a  cause  of  acticm,  though  no  peevniary  damage  be 
shown;  the  creditor  has  a  right  to  have  the  body  in  jail;  and  the 
escape  of  the  debtor,  for  ever  so  short  a  time,  is  necessarily  a  damage  to 
him;  and  the  action  for  an  escape  lies."  And  Wiohtman,  J.,  said: 
*<  The  plaintiff  here  certainly  lost  the  benefit  of  a  right  which  he  had 
to  detain  the  body  of  the  debtor.  That  right  may  have  been  of  no  Take ; 
but  still  there  was  some  damage."  In  Taylor  v.  Hennikerj  12  Ad.  k 
S.  488,  it  was  held,  that,  where  a  landlord  distrains  for  more  than  is  doe 
for  rent,  an  action  on  the  case  lies  at  the  suit  of  the  tenant,  though  the 
goods  distrained  are  of  less  value  than  the  rent  really  due :  and  it  is  no 
defence,  that,  after  distress,  and  notice  thereof,  and  before  the  sale,  tke 
landlord  served  a  second  notice  on  the  tenant,  stating  the  amount  really 
due,  and  that  the  distress  was  taken  for  that  amount  only,  and  would  be 
sold  unless  that  amount  was  paid.  That  was  a  case  of  simple  breach  of 
duty,  and  no  actual  damage.  This  being  the  ordinary  case  of  a  minister 
rial  ofiieer,  departing  from  a  plain  and  strict  duty  imposed  by  act  of 
parliament,  the  question  of  express  malice  does  not  arise. 

The  allegation  in  the  declaration  that  the  plaintiff  was  entitled  to  hare 
his  vote  recorded  at  the  election,  does  not  necessarily  import  that  he  had 
an  absolute  and  indefeasible  right  to  vote.  The  language  of  the  decla^ 
ration  is  not  to  be  understood  in  a  sense  larger  than  is  necessary  to  sup- 
port the  action :  Heath  v.  Milward,  2  N.  C.  98,  2  Scott,  160.  As  against 
the  present  defendant,  the  declaration  conclusively  shows  that  the  plain- 
^^^^  tiff  was  a  person  entitled  to  "^vote.  The  declaration  necessarilj 
^  alleges  the  defendant  to  have  acted  maliciously :  Saxen  v.  Ciu- 
Ue,  6  Ad.  k  E.  652.  Our.  adv.  vuU. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  against  the  retuming-officer  of  the  borough  of 
Abingdon,  for  refusing  to  acbnit  the  plaintiff  to  give  his  vote  at  an  elec- 
tion of  a  member  of  parliament  for  the  borough. 

The  plaintiff's  name  had  been  regularly  placed  on  the  register  of 
voters  for  the  borough ;  but  he  had  ceased  to  reside  there,  and,  at  the 
time  of  the  election,  he  resided  with  his  family  at  Oravesend.  He,  how- 
ever, tendered  himself  to  give  his  vote  at  the  election,  insisting  that,  on 
his  answering  satisfactorily  the  questions  which  the  returning-offieer 
Was  authorized  to  put  to  him,  and  taking,  if  required,  the  oath  authorized 
to  be  administered  to  a  voter  at  an  election  of  a  member  of  parliament, 
he  was  entitled  to  have  his  name  placed  on  the  poll,  and  entered  upon 
the  final  close  of  the  poll.  The  retuming-officer,  however,  rejected  the 
vote ;  and  for  tiiis  rejection  the  action  was  brought. 

Upon  the  trial,  the  jury, — Shaving  declared  themselves  satisfied  that 
the  plaintiff  was  not  entitled  to  vote,  and  that  the  defendant  was  net 
actuated  by  any  malicious  motive,  though  the  act  of  rejecting  the  vote 
was  wilful,  found  a  verdict,  by  the  direction  of  the  judge^  for  the  defend- 
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ant.  But  leave  was  reserved  to  the  plaintiff  to  have  a  verdict  entered 
for  him  for  40«.,  if  the  court  should  be  of  opinion,  that,  on  the  facts 
proved^  in  the  absence  of  malice,  the  action  was  maintainable. 

A  rule  nisi  having  been  granted,  in  conformity  with  the  leave  reserved, 
it  was  contended,  on  behalf  of  the  "^plaintiff,  that,  as  the  provi-  r^cooo 
sions  of  the  statute  6  &  7  Vict.  c.  18,  s.  82,  are  express, — ^that  ^ 
it  shall  not  be  lawful  to  reject  any  vote  tendered  at  any  election  of  a 
member  to  serve  in  parliament  by  any  person  whose  name  shall  be  on 
the  register  of  voters  in  force  for  the  time  being,  except  by  reason  of 
its  appearing  to  the  returning-officer,  upon  putting  the  questions  men- 
tioned in  the  statute,  that  the  person  so  claiming  to  vote  is  not  the  same 
person  whose  name  appears  on  such  register,  or  that  he  has  previously 
voted  at  the  same  election,  or  except  by  reason  of  such  person  refusing 
to  answer  the  said  questions,  or  either  of  them,  or  to  take  the  said  oath, 
or  make  the  said  affirmation,  or  to  take  or  make  the  oath  or  affirmation 
against  bribery, — it  was  therefore  a  clear  violation  of  duty  by  the 
returning-officer  to  reject  the  vote ;  and  that  such  an  act  was  an  injury 
to  the  voter's  right,  and  a  damage  to  him,  for  which  an  action  lay,  on 
the  principles  established  by  the  cases  of  Ashbff  v.  White^  2  Ld.  Raym. 
954,  and  Clifton  v.  Hooper,  6  Q.  B.  468.  The  dictum  of  Lord  Dbnman 
in  the  latter  of  those  cases  was  particularly  relied  on,  where  it  was  said, 
that,  when  the  clear  right  of  a  party  is  invaded  in  consequence  of 
another's  breach  of  duty,  he  must  be  entitled  to  an  action  against  that 
party  for  some  amount. 

On  the  part  of  the  defendant,  the  79th  section  of  the  same  statute 
was  relied  on,  by  which  it  is  provided  that  no  person  shall  be  entitled 
to  vote  at  any  future  election  for  a  member  to  serve  in  parliament  for 
any  borough,  unless  he  shall  ever  since  the  81st  of  July  in  the  year  in 
which  his  name  was  inserted  in  the  register  of  voters  then  in  force,  have 
resided,  and,  at  the  time  of  voting,  shall  continue  to  reside,  within  the 
borough,  or  within  the  distance  thereof  required  by  the  act  to  entitle 
him  to  be  registered ;  and  it  was  contended  that  the  plaintiff,  *in  ri^ooo 
seeking  to  vote,  contrary  to  the  express  provisions  of  the  act  of  *- 
parliament,  was  himself  endeavouring  to  commit  a  misdemeanor,  for 
which  he  might  be  criminally  responsible. 

It  was  not  denied,  that  the  returning-officer,  in  refusing  to  admit  the 
vote,  had  mistaken  his  duty,  and  acted  in  contravention  of  the  82d  sec- 
tion of  the  act,  and  might  have  subjected  himself  to  a  criminal  prosecu- 
tion for  the  breach  of  a  public  duty :  but  it  was  insisted  that  the  rejec- 
tion of  the  vote,  under  these  circumstances,  could  not  be  made  tho 
ground  of  a  civil  action  at  the  suit  of  the  person  rejected. 

It  appears  to  us  that  this  view  of  the  case  is  correct.  The  object  of 
the  statutes  2  W.  4,  c.  45,  and  6  &  7  Vict.  c.  18,  in  limiting  the  ques- 
tions that  should  be  put  to  a  voter,  appears  to  be,  to  prevent  a  waste  of 
time,  by  going  into  intricate  questions  of  law  or  fact,  so  that  all  who 

VOL.  IV.  70  3  A 
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were  entitled  to  vote  might  have  the  opportunitj  of  doing  so  within  Che 
limited  time  now  allowed  for  the  purpose. 

This  restricting  of  the  inquiry  to  two  simple  questions,  though  highly 
convenient  with  reference  to  the  general  conduct  of  an  election,  was 
incidentally  attended  with  this  inconvenience,  that  it  put  it  in  the  power 
of  parties  who  were  not  entitled  to  vote,  to  have  their  names  put  upoD 
the  poll,  and  thereby  to  influence  the  election. 

But  it  appears  to  us,  that,  although  a  party  in  the  situation  of  the 
plaintiff,  has  the  power  in  this  way  to  compel  the  retuming-officer,  under 
the  apprehension  of  a  prosecution,  to  put  his  name  upon  the  poll,  he 
has  not  the  right  to  do  so ;  that,  in  doing  so,  he  is  acting  in  direct  con- 
travention of  the  act  of  parliament,  the  terms  of  which  are  express,  that 
he  shall  not  be  entitled  to  vote ;  and  that  the  rejection  of  his  vote  can- 
not amount  to  a  violation  of  any  thing  which  the  law  can  consider  as 
his  right. 

i^oGA-t  "^The  foundation  of  the  plaintiff's  action  is,  the  injury  to  his 
^  right ;  but  we  are  of  6pinion,  for  the  reason  above  given,  that 
he  has  no  right,  and  consequently,  that  he  has  suffered  no  injury.  The 
rule,  therefore,  for  entering  a  verdict  for  the  plaintiff,  must  be  dis- 
charged. 

This  is  to  be  considered  as  the  judgment  of  my  brothers  Maulb  and 
Gresswell  and  myself,  the  lord  chief  justice  having  been  counsel  in 
the  case,  and  declining  to  interfere.  Rule  discharged. 


KING  ».  NORMAN.    JulyZ. 

.n  debt,  by  A.  agH.7ist  B.  on  a  bond  entered  into  jointly  and  sevemlly  by  R  and  C.  to  A^ 
the  penal  sum  of  5000/^  the  condition  (set  out  on  oyer)  after  reciuug  that  C.  bad 
appointed  collector  of  taxes,  and  that  A.  had  consented  to  become  one  of  his  mretiea,  was 
stated  to  be  that  B.  and  C.  should  keep  harmless  and  indemnify  A.  from  and  against  aU 
costs,  charges,  &c.,  which  be  should  incur  in  consequence  of  bis  becoming  such  surely. 
B.  pleaded,  tliat  A.  had  not,  at  any  time  since  the  making  of  tlie  bond,  been  in  anywM 
damnified  by  reason  or  means  of  any  matter,  cause,  or  thing  in  the  condition  mentioned. 
To  this  plea  A.  replied,  that  C.  continued  collector  until,  &o.;  that,  during  the  said  lime 
that  C.  continued  such  collector,  and  aAer  the  making  of  the  bond,  &c.,  there  came  to  the 
bandit  of  C,  as  such  collector,  **  divers  large  suras  of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  exceeding  dOO^,  tomT,  200(}/.  7t.  lOi/.;"  and  that  C.  did  not  pay  over 
the  same,  or  any  fjart  thereof  to  the  receiver^general :  and  A^  for  assigning  a  breach  of  the 
condition  of  the  bond,  said,  that,  by  reason  of  such  default,  he  was  called  upon  by  the 
receiver-general,  and  forced  and  compelled  to  pay,  and  did  pay  to  the  receiver-geneml  a 
large  sum  of  money,  to  wU,  500i.,  parcel  of  the  moneys  so  received  by  C.  as  such  coHedorr 
&c.  To  this  B.  rejoined,  that  A.  was  not  forced  or  obliged  to  pay  the  said  sum  of  money 
in  the  replication  in  that  behalf  mentioned,  or  any  part  thereof,  in  manner  and  Ibnn  I* 
alleged  :— 

Heldj  that  by  this  rejoinder,  the  receipt  of  500/.  by  C.  was  not  admitted;  and  that,  in  the 
absence  of  evidence  to  show  that  some  money  had  been  received  by  C,  nominal  dama^eft 
only  could  lie  assessed  on  the  breach  assigned. 

Mtld  also,  that  the  mere  production  of  a  judgment  signed  against  A^  under  a  judged  ordet^ 
for  500/.,  at  the  suit  of  tlie  receiver-general,  was  not  evidence  of  the  amount  of  the  dauia^ 
sustained  by  A.  in  consequence  of  his  suretiship. 
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Debt  upon  a  bond,  in  the  penal  snm  of  5000/.,  bearing  date  the  Sd 
of  October,  1846. 

The  defendant  craved  oyer  of  the  bond  and  condition,  "^ which  r^coor 
were  set  out  as  follows: — <«Know,  all  men,  by  these  pre-  *- 
Bents,  that  we,  David  Strachan,  of,  &c.,  and  Joseph  Norman,  of,  &c.y 
(the  defendant,)  are  jointly  and  severally  held  and  firmly  boond  nnto 
Thomas  King,  of,  &c.,  (the  plaintiff,)  in  the  penal  sum  of  5000Z.,  of  law- 
ful money  of  Great  Britain,  to  be  paid  to  the  said  Thomas  King,  or  to 
his  certain  attorney,  executors,  administrators,  or  assigns,  for  which 
payment,  to  be  well  and  faithfully  made,  we  jointly  bind  ourselves,  our 
heirs,  executors  and  administrators,  and  each  of  us  severally,  separately 
and  apart  from  the  other  of  us,  bindeth  himself,  his  heirs,  executors,  and 
administrators,  firmly  by  these  presents;  Sealed  with  our  seals:  Dated, 
&c:  Whereas  the  said  David  Strachan  has  been  nominated  and  ap- 
pointed a  collector  of  the  land,  assessed,  and  property  t^xes,  for  the 
second  part  of  Conduit  Ward,  in  the  parish  St.  George,  Hanover  Square, 
in  the  liberty  of  Westminster,  in  the  county  of  Middlesex :  And  whereas 
the  said  Thomas  King  has  consented  to  become  one  of  the  sureties  for 
the  said  David  Strachan,  for  the  due  payment  to  the  receiver-general 
of  taxes,  of  all  such  sum  or  sums  of  money  as  shall  come  to  the  hands 
of  the  said  David  Strachan,  as  such  collector  as  aforesaid,  and  for  the 
due  demand  by  the  said  David  Strachan,  in  pursuance  of  the  acts  of 
parliament  under  or  by  virtue  of  which  the  said  several  taxes  are  paya- 
ble, of  the  several  sums  assessed,  of  the  respective  persons  from  whom 
the  same  are  payable,  and,  in  case  of  non-payment  thereof,  for  the  due 
enforcement  of  the  powers  of  the  said  acts  against  such  as  shall  make 
default:  And  whereas  the  said  Thomas  King  consented  to  become  such 
surety  for  the  said  David  Strachan,  on  condition  that  the  said  David 
Strachan  and  Joseph  Norman  should  enter  into  the  above-written  bond 
or  obligation,  subject  to  the  condition  hereafter  contained :  Now,  the 
condition  of  the  above-written  bond  or  obligation  is  such,  "^that,  r^coog 
if  the  said  David  Strachan  and  Joseph  Norman,  or  one  of  them,  *- 
their  or  one  of  their  heirs,  executors,  or  administrators,  do  and  shall 
from  time  to  time,  and  at  all  times  hereafter,  well  and  suflSciently  save, 
defend,  and  keep  harmless,  and  indemnify  the  said  Thomas  King,  his 
heirs,  executors,  and  administrators,  from  and  against  all  loss,  costs, 
charges,  damages,  and  expenses  which  he  the  said  Thomas  King,  his 
heirs,  executors,  or  administrators,  shall  or  may  at  any  time  or  times 
hereafter  incur,  sustam,  or  be  put  unto  by  reason  or  in  consequence  of 
the  said  Thomas  King  becoming  such  surety  as  aforesaid, — then  the 
above-written  bond  or  obligation  shall  be  void ;  otherwise,  the  same  shaL 
be  and  remain  in  full  force  and  virtue  :"  which  being  read  and  heard, 
the  defendant  said  that  the  plaintiff  had  not  at  any  time  since  the  making 
of  the  said  writing  obligatory,  and  condition  thereof,  hitherto,  been  in 
any  wise  damnified  by  reason  or  means  of  any  matter,  cause,  or  thing 
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in  the  said  condition  of  the  said  writing  obligatory  menticned — ?eri- 
fication. 

Replication,  that  the  said  David  Strachan  in  the  said  writing  obliga- 
tory, and  in  the  said  condition  thereof,  named,  remained  and  continued 
sach  collector  of  the  land,  assessed,  and  property  taxes,  for  the  second 
part  of  Conduit  Ward,  &;c.,  as  in  the  said  condition  mentioned,  for  a  long 
space  of  time,  to  wit,  from  the  day  of  the  making  of  the  said  writing 
obligatory,  until  and  upon  a  certain  other  day  subsequent  thereto,  to 
wit,  until  and  upon  the  5th  of  March,  1846 ;  that,  during  the  said  time 
that  the  said  David  Strachan  so  remained  and  continued  such  collector 
as  aforesaid,  and  after  the  making  of  the  said  writing  obligatory,  and  of 
the  said  condition  thereof,  to  wit,  on  the  8d  of  October,  1845,  and  on 
divers  other  days  and  times  between  that  day  and  the  said  5th  of  Marcb, 
1846,  there  came  to  the  hands  of  the  said  David  Strachan,  as  such  col- 
*$%f^71  lector  as  ^aforesaid,  divers  large  sums  of  money,  amounting  in 
-^  the  whole  to  a  large  sum  of  money,  exceeding  500^.,  to  wit,  the 
sum  of  20067.  7«.  lOd. ;  and  that  the  said  David  Strachan  did  not  nor 
would  duly  pay  to  the  receiver-general  of  taxes  the  said  several  sums  of 
money  so  by  him  received  aa  aforesaid,  or  any  or  either  of  them,  or  any 
part  thereof,  but  therein  wholly  made  default:  and  the  plaintiff,  for 
assigning  a  breach  of  the  said  condition  of  the  said  writing  obligatory, 
according  to  the  form  of  the  statute  in  such  case  made,  said,  that,  by 
means  and  by  reason  of  such  default  and  non-payment  of  the  said  David 
Strachan,  as  aforesaid,  he,  the  plaintiff,  afterwards,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  28th  of  May,  1846,  was  called  upon 
by  the  said  receiver-general  of  taxes  to  pay,  and  was  then  forced  and 
compelled  to  pat/^  and  did  then  pay,  to  the  said  receiver-general  of  taxes, 
a  large  sum  of  money,  to  wit,  5007.,  parcel  of  the  moneys  so  received  hj 
the  said  David  Strachan  as  such  collector  as  aforesaid,  and  he  the  plain- 
tiff did  thereby  then  incur  and  sustain  loss  and  damage  to  a  great  amount, 
to  wit,  to  the  amount  of  5007.,  by  reason  and  in  consequence  of  his,  the 
plaintiff's,  having  become  such  surety  as  in  the  said  condition  of  the  said 
writing  obligatory  mentioned ;  yet  that  the  said  David  Strachan  and  the 
defendant  had  not,  nor  had  either  of  them,  paid  the  said  sum  of  500/., 
or  any  part  thereof,  to  the  plaintiff,  nor  had  they,  nor  had  either  of  them, 
otherwise  well  and  sufficiently  saved,  defended,  kept  harmless,  and  in- 
demnified the  plaintiff  from  or  against  such  loss  and  damage  as  afore- 
said ;  and  the  said  sum  of  5007.  from  thence  hitherto  had  been,  and  still 
was,  wholly  due  and  unpaid  to  the  plaintiff,  contrary  to  the  true  intent 
and  meaning  of  the  said  condition  of  the  said  writing  obligatory — ^veri- 
fication. 

Rejoinder,  that  the  plaintiff  was  not  forced  or  compelled  to  pay  to  the 
♦ftftftl     ®*^^  receiver-general  of  taxes  the  *said  sum  of  money  in  the 
-'     replication  in  that  behalf  mentioned,  or  any  part  thereof,  in 
manner  and  form  as  in  the  said  replication  alleged,  and  that  the  plain 
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tiff  of  his  own  wrong  paid  the  same^-oonclading  to  the  country.    Issue 
thereon. 

At  the  trial,  before  Williams,  J.,  at  the  sittings  at  Westminster  after 
last  Michaelmas  term,  there  was  no  evidence  given  of  the  actual  receipt 
of  any  money  by  Strachan,  as  collector ;  but  it  was  admitted  that  he  had 
not  paid  over  any  money  to  the  receiver-general :  and  it  was  proved  that 
the  plaintiff,  as  his  surety,  had  been  called  upon  to  pay  500Z.  claimed  by 
the  commissioners  to  be  due  from  Strachan ;  and  that,  being  sued,  the 
plaintiff  submitted  to  a  judgment  for  that  sum,  which  was  signed  against 
him  under  a  judge's  order. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  in  the  absence  of 
proof  of  any  specific  sum  having  come  to  the  hands  of  Strachan  as  col- 
lector, the  plaintiff  could  only  be  entitled  to  nominal  damages. 

The  learned  judge,  however,  was  of  opinion  that  the  receipt  of  600t 
by  Strachan  was  admitted  upon  the  record ;  and  the  damages  were  ac- 
cordingly assessed  at  that  sum. 

ZrtMA,  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection. 

May  27.  Montagu  Chambers  and  Peacockj  in  Trinity  term  last,  showed 
cause.  The  receipt  of  500L  by  Strachan,  as  collector,  is  clearly  admitted 
by  the  pleadings.  The  replication  states,  that,  whilst  Strachan  was  collec- 
tor, and  after  the  making  of  the  bond,  there  came  to  his  hands,  as  such 
collector,  "  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  exceeding  the  sum  of  5007.,  to  wit,  the  sum  of  2006/.  7«. 
lOd. ;  and  that,  by  reason  of  Strachan's  default,  in  not  paying  ri^ooq 
*over  to  the  receiver-general  the  moneys  so  received  by  him,  ^ 
<(  the  plaintiff  was  called  upon  by  the  receiver-general  to  pay,  and  was 
then  forced  and  compelled  to  pay,  and  did  pay  to  the  receiver-general,  a 
large  sum  of  money,  to  wit,  600Z."  The  replication,  therefore,  contains 
a  positive  and  direct  averment  of  the  receipt  by  Strachan,  as  collector, 
of  a  sum  exceeding  5002.,  and  an  averment,  under  a  videlicet^  of  the  re- 
ceipt of  a  sum  of  20062.  79.  10(2.  The  defendant,  by  his  rejoinder,  has 
severed  that  which  is  averred  under  a  videlicet  from  that  which  is  directly 
averred ;  for,  he  merely  says  "  that  the  plaintiff  was  not  forced  or  obliged 
to  pay  the  said  sum  of  money  in  the  replication  in  that  behalf  mentioned, 
or  any  part  thereof,  in  manner  and  form  as  alleged."  The  sum  was 
clearly  material,  and  might  have  been  traversed.  The  general  rule  is 
thus  laid  down  in  2  Wms.  Saund.  291  d,  citing  Symonds  v.  Knoxy  8  T. 
R.  68 — <<  The  want  of  a  videlicet  will,  in  sonxe  cases,  make  an  averment 
material,  that  would  not  otherwise  be  so :  as,  if  a  thing  which  is  not  ma- 
terial is  positively  averred  without  a  videlicet^  though  it  was  not  neces- 
sary to  be  so,  yet  it  is  thereby  made  material,  and  must  be  proved. 
Therefore,  where  a  party  does  not  mean  to  be  concluded  by  a  precise 
-sum  or  day  stated,  he  ought  to  plead  it  under  a  videlicet;  for,  if  he  do 
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not,  he  will  (a)  be  bound  to  prove  the  exact  snm  or  day  laid ;  it  being  a 
settled  distinction,  that,  where  any  thing  which  is  not  material  is  laid 
under  a  videlicet^  the  party  is  not  concluded  by  it,  but  he  is  so  where 
there  is  no  videlicet,"  In  Cooper  y.  Blieky  2  Q.  B.  915«  the  declaration 
stated,  that,  in  consideration  that  the  plaintiff  would  enter  into  the  de- 
fendants' employ,  to  wit,  in  the  capacity  of  editor  of  a  newspaper,  at 
i^oQf^^     and  for  a  certain  salary ,  to  wit,  at  the  rate  of  400/.  per  annuntj 

^  *and  would  continue  in  their  service  till  the  expiration  of  three 
months  after  notice  to  determine  the  contract,  the  defendants  promised 
to  employ  him  in  the  said  capacity,  at  the  said  salary,  and  to  continue 
him  in  the  service  until  the  expiration  of  three  months  after  notice,  Ac, 
or  to  pay  him  a  proportionate  part  of  the  salary  for  three  months ;  but 
that  the  plaintiff  had  been  dismissed  without  notice,  or  the  three  months' 
salary.  The  defendants  paid  87/.  10«.  into  court  generally.  On  the 
trial,  the  plaintiff  did  not  prove  the  contract  for  400/.,  but  relied  on  the 
payment  into  court  as  an  admission  of  the  amount.  It  was  held,  that 
the  sum  of  400/.  specified  as  the  rate  of  salary,  not  being  material  in 
itself,  and  being  laid  under  a  videlicet^  the  plaintiff  would  not  be  bound 
to  prove  it  as  laid,  if  non  assumpsit  had  been  pleaded ;  and  therefore 
that  the  payment  into  court  did  not  bind  the  defendants  as  an  admission 
of  that  rate  of  salary :  but  (per  Patteson,  J.)  that  the  capacity  in  which 
the  plaintiff  engaged  to  serve  tros  matmal,  and,  though  laid  under  a 
videlicet  J  must,  on  non  assumpsit,  have  been  proved  as  laid,  and  Ufa%  ad- 
mitted by  the  payment  into  court.  In  delivering  judgment,  Pattssox, 
J.,  says :  <<  There  was  no  proof  in  this  case  of  a  specific  contract  to  serve 
as  editor ;  but  it  is  contended  that  the  payment  into  court  admits  the 
contract ;  and  I  agree  that  it  does.  The  videlicet^  as  to  that,  has  no 
operation ;  the  averment  must  be  material.  But  the  amount  of  salary 
also  is  laid  under  a  videlicet.  As  to  the  effect  of  that  averment,  the  tme 
test  is,  whether,  if  non  assumpsit  had  been  pleaded,  the  plaintiff  would 
have  been  bound  to  prove  the  amount  as  laid.  The  payment  admits 
a  contract,  but  only  to  that  extent  to  which  the  plaintiff  is  bound 
to  prove  it.  The  admission  cannot  tie  the  defendants  where  the 
plaintiff  would  be  loose.  The  strongest  case  cited  for  the  plaintiff^ 
*AQ11     *^^f  Preston  v.  Butcher j  1  Stark.  N.  P.  C.  8 ;  but  it  does  not 

-^  go  to  the  length  to  which  the  argument  here  would  cany  it. 
The  ruling  shows  that  the  plaintiff  there  was  bound,  notwithstanding 
the  videlieetj  to  prove  a  specific  contract — ^an  agreement  for  some  given 
amount ;  but  not  that  he  was  obliged  to  prove  the  precise  amount  allied 
in  the  declaration.  None  of  the  cases  show,  that,  in  a  declaration  of 
this  kind,  a  particular  sum  is  material.  In  declaring  on  a  bill  of  ex- 
change, the  sum  is  so;  but  there,  as  Mr.  Whitehurst  observed,  it  is 
matter  of  description.  The  amount  of  salary  here  was  not  so.  As  the 
plaintiff  lays  it  under  a  viddicit  for  his  own  safety,  he  must  take  the 

(a)  In  some  caaes. 
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eonseqaence,  namely,  that  the  defendants  are  not  bound  to  the  allega- 
tion 80  made.  Had  the  videlicet  been  omitted,  the  same  test  would  have 
been  applied :  the  plaintiff  would  have  been  bound  to  the  precbe  state- 
ment, and  the  defendants'  admission  by  payment  into  court  would  have 
bound  them  in  the  same  manner.  The  sum  b  not  in  its  nature  material, 
and  it  is  not  made  so  by  these  pleadings."  There  are  authorities  to 
show  that  the  allegation  in  question  was  material  and  traversable: 
Totem  V.  Perienty  Yelv.  195 :  [Maulb,  J.  There,  the  traverse  was  of 
a  matter  oontained  in  the  agreement.  Here,  it  is  not  matter  of  descrip- 
tion of  the  agreement,  but  an  allegation  of  fact :]  Leake* $  ease.  Dyer, 
365.  Carviek  v.  Blagrave,  1  Bro.  k  B.  581,  4  J.  B.  Moore,  803: 
[Maulb,  J.  There  also  the  traverse  was  of  the  agreement :]  Smith  v. 
Dizofiy  7  Ad.  k  E.  1.  [Colthak,  J.  Would  it  have  been  a  good  re- 
joinder to  deny  that  more  than  500/.  had  been  received  ?  Maulb,  J. 
As  to  any  thing  which  the  plaintiff  can  prove  he  was  forced  and  com- 
pelled to  pay,  the  rejoinder  does  not  deny  that  that  amount  came  to  the 
hands  of  Strachan  as  collector.  It  is  not  the  mere  forcing  that  is  put 
in  "^issue,  but  the  forcing  and  the  extent  to  which  the  plaintiff  r^oqo 
was  forced.  The  receipt  of  500/.  is  admitted  only  to  the  ex-  ^ 
tent  to  which  the  plaintiff  proves  that  he  was  compelled  to  pay.]  The 
only  fact  in  issue  was,  whether  or  not  the  receiver-general  forced  and 
compelled  the  plaintiff  to  pay  the  500/.  [Maulb,  J.  The  question  is, 
whether  the  judgment  at  the  suit  of  the  receiver-general  is  not  primd 
fade  evidence  that  the  plaintiff  woe  compelled  to  pay  that  sum.]  It  is 
submitted  that  the  production  of  the  judgment  was  sufficient  evidence 
of  that  fact. 

Ofiannelly  Serjt.,  and  Luehj  in  support  of  the  rule.  The  only  ad- 
mission on  the  record, — assuming  that  there  is  any, — ^b,  that  Strachan, 
as  collector,  has  been  guilty  of  eome  default.  The  plaintiff  clearly  was 
bound,  in  order  to  entitle  himself  to  more  than  nominal  damages,  to  go 
into  evidence  to  show  the  amount.  [Maulb,  J.  The  plaintiff  was  bound, 
I  apprehend,  to  show  the  coercion,  and  the  amount.  What  you  have 
to  contend,  is,  that  there  could  be  no  coercion,  unless  the  party  coercing 
had  a  right  of  action.  It  appears  that  the  receiver-general  has  re- 
covered a  judgment  against  the  plaintiff,  upon  the  footing  of  a  default 
on  Strachan's  part  to  the  extent  of  500/.  Until  it  b  shown  that  there 
was  collusion,  the  question  b  whether  the  judgment  b  not  primd  facie  evi- 
dence of  coercion.]  It  b  extremely  doubtful  whether  there  is  any  such 
admission  on  the  record  as  suggested.  The  replication  virtually  incorpo- 
rates and  involves  that  which  it  b  alleged  on  the  part  of  the  plaintiff  b  the 
material  allegation,  on  which  issue  might  have  been  taken:  Dunetan  v. 
TreeidcTf  5  T.  B.  2.  There  was  no  proof  in  the  cause  that  a  single 
farthing  ever  came  to  the  hands  of  Strachan  as  collector.  He  may  have 
neglected  to  collect.  All  the  evidence  b,  that,  an  action  ^having  r^tooo 
been  brought  against  the  present  plaintiff  by  the  receiver-general,    '- 
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he,  without  any  contest,  without  any  proof  of  default  <m  Strachsn'spart, 
submits  to  a  judge's  order  for  5002.  That  surely  cannot  be  held  legi- 
timate evidence  of  coercion.  It  might  have  been  otherwise,  if  there 
had  been  a  trial  and  a  verdict.  Our.  adv.  vuft. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court : — 
This  was  an  action  of  debt  brought  by  King  against  Norman,  on  a 
bond  bearing  date  the  3d  of  October,  1845.  The  bond  was  set  out  on 
oyer,  and  was  a  bond  entered  into  jointly  and  severally  by  one  David 
Strachan  and  the  defendant  Norman,  to  the  plaintiff  King,  in  the  penal 
sum  of  5000Z.  The  condition  was  also  set  out  on  oyer,  and  recited  that* 
Strachan  had  been  appointed  collector  of  land,  assessed,  and  property 
taxes,  and  that  King  had  consented  to  become  one  of  the  sureties  for 
Strachan ;  and  the  condition  was,  in  substance,  that  Strachan  and  Nor- 
man should  keep  harmless  and  indemnify  King  from  and  against  all 
costs,  charges,  and  expenses  which  he  should  incur  in  consequence  of  his 
becoming  such  surety.  The  defendant  then  pleaded,  that  the  plaintiff 
had  not,  at  any  time  since  the  making  of  the  said  writing  obligatory, 
been  in  any  wise  damnified  by  reason  or  means  of  any  matter,  cause, 
or  thing  in  the  condition  of  the  said  writing  obligatory  mentioned. 

The  plaintiff,  by  way  of  replication,  stated  that  Strachan  continued 
collector  for  a  long  time,  to  wit,  from  the  making  of  the  writing  obliga- 
tory to  a  certain  other  day  subsequent  thereto,  to  wit,  until  and  upon 
the  5th  of  March,  1846 ;  and  that,  during  the  said  time  that  Strachan 
continued  such  collector  as  aforesaid,  and  after  the  making  of  the  said 
*«Q41  ^"*^°g  obligatory,  and  the  *condition  thereof,  to  wit,  on  the  3d 
^  of  October,  1835,  and  on  divers  other  days  and  times  between 
that  day  and  the  5th  of  March,  1846,  there  came  to  the  hands  of  Strachan. 
as  such  collector  as  aforesaid,  divers  large  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  exceeding  the  sum  of  500^.,  to 
wit,  the  sum  of  20067.  79.  lOi. ;  and  that  Strachan  did  not  nor  would  duly 
pay  to  the  receiver-general  of  taxes  the  said  several  sums  of  money  so 
by  him  received  as  aforesaid,  or  any  or  either  of  them,  or  any  part 
thereof,  but  therein  made  default :  and  the  plaintiff,  for  assigning  a 
breach  of  the  condition  of  the  said  writing  obligatory,  said,  that,  by 
reason  of  such  default,  the  plaintiff  afterwards,  to  wit,  on  the  28th  of 
May,  1846,  was  called  upon  by  the  receiver-general  to  pay,  and  was 
then  forced  and  compelled  to  pay,  and  did  then  pay,  to  the  receiver- 
general  of  taxes,  a  large  sum  of  money,  to  wit,  the  sum  of  5002.,  parcel 
of  the  moneys  so  received  by  Strachan  as  such  collector  as  aforesaid, 
and  did  thereby  then  incur  and  sustain  loss  and  damage  to  a  great 
amount,  to  wit,  to  the  amount  of  5007.  by  reason  and  in  consequence  of 
his  having  become  such  surety  as  in  the  said  condition  mentioned ;  yet 
that  Strachan  and  the  defendant  had  not,  nor  had  either  of  them,  paid  the 
said  sum  of  5007.  to  the  plaintiff,  nor  kept  him  harmless  or  indemnified 
from  and  against  such  loss  or  damage  as  aforesaid,  <ftnd  the  aaid  sum  of 
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500/.  from  thence  hitherto  had  been,  and  still  was,  wholly  due  and  tin* 
paid  to  the  plaintiff. 

The  defendant,  by  his  rejoinder,  said  that  the  plaintiff  was  not  forced 
or  obliged  to  pay  the  said  sum  of  money  in  the  replication  in  that  be- 
half mentioned,  or  any  part  thereof,  in  manner  and  form  as  alleged ;  on 
which  issue  was  joined. 

Upon  the  trial  of  the  cause,  no  proof  was  given  of  the  actual  receipt 
of  any  money  by  Strachan,  as  collector :  but  it  was  admitted  that  he 
had  not  paid  any  over  to  the  receiver-general ;  and  it  was  proved  that 
the  ^plaintiff  had  been  called  upon,  as  surety  for  Strachan,  to  r^coqc 
pay  the  sum  of  5Q0L  claimed  to  be  due  from  Strachan  as  col-  ^ 
lector ;  and  that,  having  been  sued  in  consequence,  he  had  submitted 
to  a  judgment  for  500Z.,  which  was  signed  against  him  under  a  judge's 
order. 

It  was  contended,  on  behalf  o/  the  defendant,  at  the  trial,  that,  in 
the  absence  of  proof  of  any  receipt  of  money  by  Strachan,  as  collector, 
the  plaintiff  was  entitled  to  no  more  than  nominal  damages.  The 
learned  judge  thought  that  the  receipt  of  5002.  was  admitted  on  the 
pleadings;  and  the  damages  were,  in  consequence,  assessed  at  that 
amount. 

A  rule  nisi  for  a  new  trial  having  been  granted,  the  question  was 
argued  before  my  brothers  Maulb  and  Crbsswell  and  myself;  and  it 
was  contended  on  behalf  of  the  plaintiff, — as  it  had  been  at  the  trial, — 
that  the  receipt  of  5002.  by  Strachan,  as  collector,  was  admitted,  or,  if 
not,  that  the  judgment  was  evidence  of  the  amount  of  damage  sustained 
by  the  plaintiff. 

It  is  an  established  rule  of  pleading,  that,  by  pleading  over,  every 
traversable  allegation  which  is  not  traversed  is  admitted,  as  is  said  in 
Sadson  v.  Jone9^  1  Salk.  90 ;  but  what  is  not  material  or  traversable, 
is  not  admitted  or  confessed,  when  it  is  alleged,  and  not  traversed: 
Rex  V.  The  Bishop  of  CheBUr,  2  Salk.  560,  1  Lord  Raym.  292.  In 
that  case.  Lord  Holt  is  reported  in  Lord  Raymond,  as  regards  this 
matter,  to  have  said :  «  The  case  is  this.  The  attorney-general  de- 
clares that  Queen  Elizabeth,  14  February,  12th  of  her  reign,  was  seised 
of  this  advowson  in  gross,  and  then  presented  Tyms,  prout^  by  the  en- 
rolment of  the  letters-patent  in  Chancery,  nunc  apud  WestmonaateriuMy 
pleniua  apparet.  Now,  though  the  defendant  admits  Charles  the  First 
to  have  been  seised  of  this  advowson  in  gross  by  descent,  and  conse- 
quently that  Queen  '^'Elizabeth  was  seised  in  gross  of  it  at  some  ri^oM 
time  of  her  reign,  yet  he  does  not  admit  it  at  the  precise  time  ^ 
of  the  14th  of  February,  12th  of  her  reign,  because  the  alleging  of  the 
time  and  day  when  Queen  Elizabeth  was  seised  in  gross,  is  surplusage 
and  immaterial ;  for,  it  is  sufficient  to  allege  general  seisia  ia  a  quare 
impedity  in  time  of  peace,  in  the  reign  of  such  a  king.  Then,  though 
the  defendant  does  not  deny  a  thing,  yet  he  admits  by  it  only  things 
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materially  alleged,  bnt  he  does  not  admit  things  immaterially  aDeged.** 
In  the  present  case,  it  was  essential  to  the  maintenance  of  the  action, 
for  the  plaintiff  to  show  that  some  money  had  been  received  by  Strachan ; 
but  the  amount  he  had  received  was  not  material ;  for,  whether  it  was 
5/.  or  5002.  which  he  had  received,  the  bond  was  eqoally  forfeited. 

But  it  was  contended,  on  behalf  of  the  plaintiff,  that,  there  being  here 
a  direct  and  positive  allegation  that  there  had  come  to  the  hands  of 
Strachan  a  sum  of  money  exceeding  5007.,  the  defendant  had  a  right  to 
traverse  the  allegation  to  the  extent  to  which  it  was  made :  and,  to  proTO 
this,  the  cases  of  TaUem  v.  Perientj  Yehl  195,  Leake's  ease^  Dyer,  365, 
and  Smith  v.  Dizon^  7  Ad.  &  E.  1,  were  relied  on. 

The  general  rule  of  pleading  undoubtedly  is,  that  a  party  shall  not 
be  allowed  to  take  his  traverse  in  such  a  form  as  to  make  matter  which 
is  immaterial,  parcel  of  the  issue :  Colbome  v.  Stockdale^  Stra.  493 ; 
Doetrina  Placitandij  page  360 ;  &oram  v.  Sweeting y  2  Wm.  Saund.  204  &. 
But  the  cases  cited  on  behalf  of  the  plaintiff  from  Yelverton  Dyer,  and 
7  Ad.  k  E.,  show,  that,  in  certain  cases  in  which  the  material  and  im- 
material matters  are  mixed  up  in  one  combined  and  undivided  allegation, 
the  opposite  party  has  been  held  to  be  entitled  to  traverse  the  whole 
compound  allegation,  in  the  terms  in  which  it  has  been  made.  Th« 
*M*n  P^^^^  ^^^9  however,  does  not,  we  think,  *fall  within  the  prin- 
-'  ciple  of  those  cases ;  the  material  part  of  the  allegation,  viz. 
that  there  came  to  the  hands  of  Strachan  a  large  sum  of  money,  being 
perfectly  distinct  and  separable  from  the  immaterial  part — that  that 
sum  exceeded  5002.  If  the  immaterial  words  were  struck  out  of  this 
replication,  the  remainder  would  constitute  a  perfect  allegation  of  every 
thing  necessary  to  be  alleged ;  and  the  case  is  like  those  of  Moore  v. 
Boukotty  1  N.  C.  823, 1  Scott,  122,  and  Thurman  v.  Wild,  11  Ad.  &  E. 
453,  8  P.  &  D.  289,  in  which  the  traverse  was  held  bad  for  including 
immaterial  matters  in  the  issue,  although  they  had  been  directly  averred 
in  the  adverse  pleading.  It  is,  however,  not  necessary  to  determine 
whether  a  traverse,  in  the  terms  of  the  allegation,  could  have  been  sus- 
tained on  demurrer;  for,  no  such  traverse  has  been  taken;  and  the 
question  here  is,  what  the  defendant  has  admitted,  by  omitting  to  tra- 
verse the  allegation :  and  according  to  the  doctrine  laid  down  by  Lord 
Holt,  in  7%e  King  v.  The  Bishop  of  Chester,  above  referred  to,  he  is  not 
to  be  considered  as  having  admitted  any  thing  but  what  is  materially 
alleged.  Even  if  the  defendant  had  traversed  the  allegation  in  its  terms, 
it  would  have  been  sufficient  for  the  plaintiff  to  prove  the  substance  of 
the  issue ;  upon  which  the  substantial  question  would  have  been  whether 
any  sam  of  money  had  come  to  Strachan  or  not ;  for,  be  it  more  or  less, 
the  action  would  be  well  maintainable ;  and  it  is  impossible,  we  think,  to 
contend  that  a  party  admits  more  by  omitting  to  traverse  an  allegation, 
than  the  opposite  party  would  have  been  compelled  to  prove,  in  order 
to  sastain  the  issnoi  if  it  had  been  traversed. 
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On  these  grounds,  we  think  that  there  is  no  admission  on  the  record^ 
that  the  sum  of  500L  had  come  to  the  hands  of  Strachan. 

'^It  was,  secondly,  contended,  that  the  amount  of  the  judg-    r^oqa 
ment  was  evidence  of  the  amount  which  the  plaintiff  had  been    ^ 
obliged  to  pay,  through  the  default  of  Strachan. 

The  judgment  was,  in  this  case,  evidence  that  the  plaintiff  had  been 
sued,  and,  coupled  with  proof,  or  (as  in  this  case)  an  admission,  of  liar 
bility  to  some  extent,  might  lead  the  jury  to  conclude  that  the  plaintiff 
had  been  subjected  to  a,bondJide  pressure,  by  which  he  was  forced  and 
obliged  to  pay  whatever  he  was  legally  liable  to  pay  through  Straohan's 
default.  But,  whether  he  was  legally  liable  to  the  extent  for  which 
judgment  was  signed,  is  a  matter  which  could  only  be  collected  by  in- 
ference from  the  judgment :  and,  for  such  a  purpose,  the  judgment 
could  not  be  used,  without  holding  that  a  stranger  to  a  judgment — 
who  has  had  no  opportunity  to  cross-examine  the  witnesses,  or  to  dis- 
pute the  conclusions  to  be  drawn  from  the  evidence — can  be  bound  by 
the  verdict  where  the  judgment  is  after  verdict,  or  can  be  bound  by  au 
agreement  made  without  his  privity  or  intervention,  between  the  parties 
to  the  judgment,  where,  as  in  the  present  case,  it  is  a  judgment  founded 
on  agreement.  The  law,  we  apprehend,  is  not  so.  The  judgment  cannot 
be  used  for  such  a  purpose  against  one  who  is  neither  a  party  nor  privy 
to  it. 

We  think,  therefore  that  the  rule  in  this  case  ought  to  be  made  abso^ 
lute.  Rule  absolute. 


♦PARSON  t;.  SEXTON  and  Another.    July  3.  [*899 

A.  addressed  the  following  pioposal  to  R :— ^  I  do  hereby  agree  to  provide  a  fourtetn-hortr 
engine,  and  sixteen-horse  boiler,  with  fittings,  and  every  thing  complete,  for  260/^  and  to 
deliver  and  erect  the  same  at  the  mill  of  B.,  and  to  set  the  same  to  work." 

To  this  B.  replied — '*In  consideration  of  your  supplying  us  with  a  certain  fourUen'hone  ntgint, 
wkieh  ourfortman  hoM  in^^ecUd,  and  putting  the  same  in  thorough  repair,  and  supplying  a 
new  sixteen-horse  boiler,  commonly  called  a  Cornish  boiler,  with  fire-place,  valves,  steam- 
corks,  and  gauges  complete,  and  delivering  and  erecting  the  whole,  and  setting  the  whole 
at  work,  according  to  the  undertaking  signed  by  you  and  led  with  us,  we  agree  to  pay  for 
the  same  260^. — [Two  instalments  were  then  provided  for,  and  the  letter  proceeded]— -and 
will,  on  being  satisfied  with  the  work,  as  per  ]rour  agreement,  pay  you  the  remainder 
within  two  months  of  its  completion  :^— 

Bdd,  that  B.  bargained  for  and  bought  the  specific  engine,  which  was  afterwards  erected*, 
and  that  assuming  there  was  a  warranty  as  to  its  power,  and  that  the  warranty  was  broken, 
that  was  uo  answer  to  an  action  for  the  price,  but  only  ground  for  a  reduction,  or  the  sub  • 
ject  of  a  cross-action. 

Sdd,  also,  that  the  stipulation  as  to  deferring  the  payment  of  the  last  instalment  until  A.  a 
work  was  done  to  the  satisfaction  of  B.,  referred  to  the  work  in  erecting  the  engine,  and 
not  to  the  price  of  the  engine  itself. 

A  new  trial  was  directed,  on  the  ground  that  no  question  had  been  left  to  the  jury  as  to 
whether  that  work  was  such  as  ought  reasonably  to  have  satisfied  R 

Assumpsit  for  goods  sold  and  delivered,  work  and  labour,  monej 
paid|  money  had  and  receiyed,  and  monej  found  due  upon  an  aeconi^ 
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stated.     Picas, — first,  non-assumpsit ;  secondly,  payment ;  thirdly,  set 
off  for  money  paid,  money  due  by  rirtue  of  an  agreement,  money  had 
and  received,  and  money  due  upon  an  account  stated.     Replicatiou, 
traversing  tlie  alleged  payment,  and  denying  that  the  plaintiff  was  or  is 
indebted. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  Middlesex, 
after  Trinity  term,  1846.  The  facts  were  as  follows :  The  plaintiff 
was  an  engineer,  can-ying  on  business  in  High  Street,  Lambeth.  The 
defendants  were  millers  at  Uxbridge.  The  action  was  brought  to  re- 
cover the  balance  of  the  agreed  price  of  a  steam-engine  and  boiler, 
which  the  defendants  had  bought  of  the  plaintiff  under  the  following 
*Qnm  circiirostances : — The  engine  had  *originally  been  erected  on  the 
^  premises  of  Messrs.  Gresley,  in  Holywell  Street,  whence  it  had 
been  removed  by  the  plaintiff  to  his  own  premises  in  Lambeth.  Some 
correspondence  having  taken  place  upon  the  subject  between  the  plain- 
tiff and  the  defendants, — in  the  course  of  which  the  diameter  of  the 
cylinder  and  of  the  fly-wheel,  and  the  length  of  stroke  were  given, — ^the 
defendants  sent  their  foreman  and  another  engineer  to  inspect  the  en- 
gine, which  they  accordingly  saw,  and  had  every  opportunity  minutelv 
to  examine,  but  in  detached  pieces. 

The  contract  finally  entered  into  between  the  parties,  was  contained 
in  two  letters,  dated  respectively  the  19th  and  20th  of  August,  1845. 
The  plaintiff's  proposal,  dated  the  19th  of  August,  was  as  follows: — 

"  I,  James  Parsons,  do  hereby  agree  to  provide  a  fourteen-horse  en- 
gine and  sixteen-horse  boiler,  with  fittings  and  every  thing  complete,  for 
the  sum  of  200^.,  and  to  deliver  and  erect  the  same  at  the  mill  of  Messrs. 
Sexton  &  Co.,  and  to  set  the  same  to  work :  to  be  complete  in  a  work- 
manlike manner  on  or  before  the  1st  of  October  next ;  and,  if  not  com- 
plete by  the  10th  of  October,  to  forfeit  10«.  a  day  for  every  day's  delay." 

The  defendants'  acceptance  of  the  proposal,  bearing  date  the  20th  of 
August,  was  in  the  following  terms : — 

"  In  consideration  of  your  supplying  us  with  a  certain  fourteen-horse 
engine  which  our  foreman  has  inspected,  and  putting  the  same  in 
thorough  repair,  and  supplying  a  new  sixteen-horse  boiler,  common! v 
called  a  Cornish  boiler,  with  fire-place,  valves,  steam-cocks,  and  gauges 
complete,  and  delivering  and  erecting  the  whole,  and  setting  the  whole 
at  work,  according  to  the  undertaking  signed  by  you  and  left  with  us, 
we  agree  to  pay  for  the  same  260Z.  [Two  instalments  were  then  pro- 
*Q01  T  ^^^®^  ^^^  >  *^^  *^®  letter  proceeded] — and  will  on  *being  satis- 
^  fied  with  the  work,  as  per  your  agreement,  pay  you  the  remain- 
der within  two  months  of  its  completion." 

The  engine  was  sent  down  to  the  defendants'  mill  in  September,  1845; 
but,  in  consequence,  as  the  plaintiff  alleged,  of  the  defective  preparations 
made  by  the  defendants,  who  had  agreed  to  do  the  necessary  brick-work, 
the  erection  was  not  completed  until  January^  1846.    It  then  not  work- 
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ing  to  the  defendants'  satisfaction,  some  alterations  were  made  by  the 
plaintitf;  bat  he  could  not  succeed  in  making  it  do  the  work  of  a  four- 
teen-horse  engine.  The  defendants  thereupon  insisted  upon  their  right 
to  reject  it. 

The  sum  claimed  by  the  particulars  of  demand,  was,  3567.  19«.  6d. 
Credit  was  given  for  payments  on  account  to  the  amount  of  2327.  12^., 
and  a  set-off  of  1L  was  admitted ;  leaving  the  balance  sought  to  be  re- 
covered in  this  action,  of  117Z.  7«.  6d.  The  fittings  formed  no  part  of 
the  original  contract. 

There  was  contradictory  evidence  as  to  the  capacity  of  the  engine  ; 
the  plaintiff's  witnesses  affirming  it  to  be  a  fourteen-horse  engine ;  the 
defendants'  witnesses,  on  the  other  hand,  insisting  that  it  was  but  a 
nine-horse  engine, — though  one  of  them  admitted  that  it  might  be  made 
to  do  the  work  of  a  fourteen-horse  engine,  for  an  expenditure  of  about 
15Z.  or  207. 

It  was  contended  on  the  part  of  the  plaintiff,  that  this  being  a  pur- 
chase of  a  specific  chattel,  after  an  opportunity  of  inspection,  if  there 
were  any  breach  of  warranty,  (which,  however,  was  denied,)  it  might  be 
the  subject  of  a  cross  action,  but  could  not  give  the  purchaser  a  right  to 
repudiate  the  article. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  engine  deli- 
vered by  the  plaintiff  was  an  engine  of  fourteen-horse  power ;  telling 
them,  that,  if  it  was  not  of  the  description  ordered,  the  defendants  were 
at  liberty  *to  reject  it.  He  also  observed,  that,  by  the  terms  pj^qaq 
of  the  contract,  the  last  instalment  was  not  payable  until  the  ^ 
defendants  were  satisfied  with  the  work. 

The  jury  returned  a  verdict  for  the  defendants ;  and  leave  was  re- 
served to  the  plaintiff  to  move  to  enter  a  verdict  in  his  favour  for  1177. 
7«.  6i.,  if  the  court  should  be  of  opinion  that  no  warranty  could  be  im- 
plied from  the  circumstances  above  disclosed. 

ByleB^  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiff  pursuant  to  the  leave  reserved,  or  for  a  new  trial, 
on  the  ground  of  misdirection.  He  relied  on  Street  v.  Blay^  2  B.  & 
Ad.  456,  Thornton  v.  Place^  1  M.  &  Rob.  296,  and  Chanter  v.  Hopkins^ 
4  M.  &  W.  399,  and  distinguished  Jonen  v.  Bright^  6  Bing.  533,  3  M.  &; 
P.  155. 

Channell^  Serjt.,  and  Bramwelly  in  Easter  term  last,  showed  cause. 
It  is  sought,  on  the  part  of  the  plaintiff,  to  bring  this  case  within  the 
principle  laid  down  in  Street  v.  Blay^  and  Chanter  v.  Sbpkins,  on  the 
ground  that  it  was  a  purchase  and  sale  of  a  specific  chattel,  and  one 
which  the  plaintiff  had  previously  inspected.  Those  cases,  however, 
will  not  govern  the  present.  The  plaintiff  contracted  to  provide  a  four- 
teen-horse engine,  and  a  new  sixteen-horse  boiler, — the  latter  having  no 
existence  at  the  time  of  the  contract,  and  the  former  being  in  an  imper- 
fect state.     This  is  not,  therefore,  like  the  case  of  a  horse,  or  other 

SB 
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chattel,  which  the  buyer  may  at  once  take  away :  there  could  be  no  te^ 
tual  acceptance,  until  something  had  been  done  by  the  seller.  [Colt- 
HAN,  J. — Is  the  acceptance  material,  where  there  is  a  specific  agreement? 
*Qn<n  Cresswell,  J.,  referred  to  Ollivant  *v.  BayUjfy  5  Q.  B.  288.(a)] 
^  There,  as  in  Chanter  v.  Hopkins^  the  article  purchased  had  been 
the  subject  of  a  patent ;  it  was  a  well  known  and  ascertained  thing ;  and 
the  seller  could  not  satisfy  his  contract  by  delivering  any  other  than  tke 
patent  article.  Here,  the  plaintiff  engages  to  erect  the  article  which  is  the 
subject-matter  of  the  contract,  and  to  set  the  same  to  work  as  a  fourteen- 
horse  engine :  and  it  was  part  and  parcel  of  the  contract,  that  the  last  in- 
stalment of  the  price  was  not  to  be  paid  until  the  defendants  were  satisfied 
that  they  had  got  what  they  bargained  for,  viz.  a  fourteen-horse  engine. 
^Cresswell,  J. — The  defendants  have  got  the  thing  they  bought,  and 
which  was  represented  to  them  to  be  a  fourteen-horse  engine.  If  you 
can  make  out  that  the  plaintiff  was  not  entitled  to  payment  until  he 
erected  the  engine  so  as  to  make  it  work  with  a  power  equal  to  fourteen 
horses,  your  argument  will  be  successful.]  The  first  letter  alone)  it  may 
be  conceded,  would  only  prove  a  contract  for  a  specific  engine,  which 
had  been  subjected  to  the  defendant's  inspection.  But,  taking  the  two 
letters  together,  the  contract  clearly  was  not  a  contract  for  a  specific 
chattel.  [Wilde,  G.  J. — What  was  the  use  of  describing  the  thing  as  a 
sixteen-horse  engine  if  it  was  a  contract  for  the  specific  article  inspected 
and  approved  by  the  defendants'  foreman  ?]  Clearly  none.  In  Cave  r. 
Coleman^  3  M.  &  R.  2,  it  was  held  that  a  verbal  representation  by  the 
seller  to  the  buyer,  in  the  course  of  dealing,  that  he  <(may  depend  upon 
it  the  horse  is  perfectly  quiet  and  free  from  vice,"  is  a  warranty.  So, 
in  Shepherd  v.  F}/bu8,  3  M.  &  G.  878,  4  Scott,  N.  R.  434,  the  defendant 
sold  to  the  plaintiff  a  barge,  which  had  been  built  by  the  defendant, 

*QOSl  ^^^  ^^^  ^^^^  Ij'^S  alongside  his  wharf  (where  the  "^plaintiff 
^  had  seen  her,)  not  completely  rigged  ;  and  it  was  held,  that  a 
warranty  was  implied  that  the  barge  was  reasonably  fit  for  use ;  and  that, 
although  the  contract  was  in  writing,  evidence  was  admissible  to  show, 
that,  in  consequence  of  the  defective  construction  of  the  barge,  certain 
cement,  which  the  plaintiff  was  conveying  therein,  was  damaged,  and 
the  plaintiff  incurred  expense  in  rendering  her  fit  for  the  purpose  of  his 
trade, — a  purpose  to  which  the  defendant  knew,  at  the  time  of  the  con- 
tract, she  was  intended  to  be  applied.  [Cresswell,  J. — ^Tfae  Court  of 
Exchequer  in  one  case  held  a  contract  for  the  sale  of  a  ship,  satisfied 
by  the  transfer  of  a  ship  sticking  upon  a  rock  in  the  middle  of  the 
Atlantic.  ](i) 

ByleSy  Serjt.,  and  Maynardj  in  support  of  the  rule.    This  clearly  was 
not  a  case  of  warranty.     It  was  a  sale  of  a  specific  chattel.    The  words 
<<  a  fourteen-horse  engine,'*  that  appear  in  the  contract,  are  merely  de- 
Co)  S.  C.  1  B.  &  Meriv.  373,  ptr  warn,  OliphaiU  ▼.  Boyl^. 
(6)  Probably  the  case  oi  Ban  y.  Gibmm,  3  M  &  W.  390. 
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Bcriptive.  The  contract  is  satisfied  by  the  delivery  of  the  rery  combina- 
tion of  metal  that  the  defendants  inspected.  Ohanter  v.  ffaplnns  and 
OUivant  v.  Bayley  conclusively  show,  that,  where  the  purchase  is  of  a* 
specific  and  ascertained  thing,  no  warranty  can  be  implied.  «The^ 
case,"  says  Lord  ABiNasB,  in  OhafUer  v.  Hophin%y  <<  is  that  of  an  order 
for  the  purchase  of  a  specific  chattel,  which  the  buyer  himself  describes, 
believing,  indeed,  that  it  will  answer  a  particular  purpose  to  which  he 
means  to  put  it ;  but,  if  it  does  not,  he  is  not  the  less,  on  that  account, 
bound  to  pay  for  it.  The  seller  does  not  know  it  will  not  suit  his  pur- 
pose :  and  the  contract  is  complied  with  in  its  terms."  And,  in  OUivant 
V.  Bayhy,  it  was  held,  that,  where  B.  orders  of  A.  a  machine,  previously 
known  and  ascertained,  for  which  A.  has  a  patent,  it  is  no  answer  to  an 
action  for  the  price,  that  the  machine  does  not  answer  the  *pur-  r^tQAc 
pose  specified  in  the  patent,  although  it  be  not  shown  that  the  ^ 
defendant  has  had  previous  opportunities  of  exercising  his  judgment  as 
to  the  usefulness  of  the  machine.  [Wilde,  C.  J.  Is  not  the  contract- 
ing to  supply  a  fourteen-horse  engine,  a  warranty  that  it  shall  be  an 
engine  of  that  power?  Cbesswell,  J.  Suppose  a  dealer  undertakes 
to  furnish  for  my  carriage  a  five-year  old  horse,  and  to  put  him  in  con- 
dition to  do  the  ordinary  work  of  an  efficient  carriage-horse ;  and  I 
undertake  to  buy  « the  five-year  old  carriage-horse  which  my  coachman 
saw  this  morning ;"  and  the  dealer  sends  me  a  horse  some  fifteen  years 
old:  does  that  man  perform  his  contract?]  Caveat  emptor:  the  coach- 
man should  have  looked  at  the  horse's  month.  Street  v.  Blay  is  a  dis- 
tinct authority  to  show,  that,  in  the  case  of  a  contract  for  a  specific 
article,  the  breach  of  warranty  is  no  answer  to  an  action  for  the  price. 
The  learned  judge  here  should  have  told  the  jury,  that,  even  if  they 
thought  there  was  a  breach  of  warranty,  that  afforded  no  defence,  though 
it  might  be  ground  for  a  diminution  of  the  price.  The  stipulation,  how- 
ever, for  deferring  the  payment  of  the  last  instalment,  in  the  event  of 
the  defendants'  not  being  satisfied  with  the  performance  of  the  engine, 
expressly  and  pointedly  excludes  all  notion  of  warranty.  Besides,  how 
is  the  plaintiff  to  get  back  an  article  that  has  become  part  and  parcel 
of  the  defendants'  freehold?  AUen  v.  Cameron^  1  G.  &  M.  832, 
8  Tyrrwh.  907.  Cur.  adv.  vult. 

WiLDB,  G.  J.,  now  delivered  the  judgment  of  the  court : 

The  declaration  in  this  case  was  for  goods  sold  and  delivered,  work 
and  labour,  money  paid,  money  had  and  received,  and  on  an  account 
stated. 

♦Pleas, — first,  non  assumpsit, — ^secondly,  payment, — thirdly,     r#QAg 
set-off  for  money  paid,  for  money  due  by  virtue  of  an  agree-     ^ 
mont,  for  money  had  and  received,  and  on  an  account  stated. 

Replication, — traverse  of  payment,  and,  to  the  set-off,  never  indebted. 

At  the  trial,  before  Erle,  J.,  at  the  Middlesex  sittings  after  Trinity 
term,  1846,  it  appeared  that  the  action  was  brought  for  the  balance  al- 
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leged  to  be  dae  on  the  sale  of  a  steam-engine  by  the  plaintiff  to  the 
defendants.  The  contract  was  contained  in  two  letters  that  passed  be- 
tween the  plaintiff  and  defendants,  after  some  negotiation  had  taken 
phice  respecting  the  engine.    [His  lordship  read  the  letters.] 

The  engine  had  belonged  to  the  plaintiff's  brother,  who  bought  it  of 
Messrs.  Gresley,  in  Holywell  Street,  on  whose  premises  it  had  been 
erected,  palled  it  down,  and  removed  it  in  pieces  to  his  own  premises, 
where  the  foreman  of  the  defendants  saw  and  inspected  it.  It  was  sent 
to  the  premises  of  the  defendants,  and  erected  there,  with  a  new  boiler 
of  sixteen-horse  power.  A  good  deal  of  delay  occurred  in  erecting  it ; 
which  the  plaintiff  attributed  to  the  defective  preparations  made  by  the 
defendants,  who  were  by  the  agreement  to  do  the  brick  work  necessary 
for  the  erection  of  the  engine.  It  was  erected  and  set  to  work  in  Janu- 
ary, 1846,  but  did  not  work  to  the  satisfaction  of  the  defendants.  Some 
alterations  were  made ;  but  still  there  was  a  deficiency  of  power ;  and 
the  engine  did  not  do  the  work  of  a  fourteen-horse  engine.  No  fault 
was  found  with  the  boiler.  The  defendants  then  claimed  a  right  to 
reject  the  engine :  and,  having  paid  a  portion  of  the  stipulated  price, 
refused  to  pay  the  balance — 117/.  7«.  6c2.,  and  this  action  was  brought 
to  recover  that  sum. 

It  was  proved  that  the  fittings,  &c.,  were  no  part  of  the  engine. 
*^(\*I^        *^0T  the  defendants  it  was  contended,  that  they  had  con- 
-^     tracted  for  an  engine  of  fourteen-horse  power,  and  that  the 
engine  supplied  not  being  such  as  was  ordered,  they  were  not  bound  to 
take  or  pay  for  it. 

On  the  other  band,  it  was  insisted,  for  the  plaintiff,  that  the  defend- 
ants bought  the  specific  engine  delivered,  and  therefore  could  not  reject 
it  on  account  of  any  alleged  want  of  power ;  but,  if  they  could  establish 
a  warranty,  they  might  urge  the  breach  of  it  in  reduction  of  the  price, 
or  bring  a  cross-action. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  engine  deli- 
vered was  of  fourteen-horse  power :  and  told  them,  that,  if  it  was  not  of 
the  description  ordered,  the  defendants  were  at  liberty  to  reject  it:  and 
he  also  observed,  that,  under  the  contract,  the  last  instalment  was  not 
to  be  paid  until  the  defendants  were  satisfied  with  the  work. 

The  jury  found  for  the  defendants ;  and  leave  was  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  in  his  favour  for  117/.  7<.  6d, 

A  rule  nisi  for  entering  a  verdict  for  the  plaintiff,  or  for  a  new  trial, 
having  been  granted,  the  question  was  argued  before  us  in  Easter  term, 
1847,  and  the  case  stood  over  for  further  consideration. 

The  only  difficulty  in  the  case  was,  in  ascertaining  the  true  effect  of 
the  evidence ;  for,  if  the  defendants  bought  a  specific  chattel,  no  doult 
they  were  bound  to  receive  and  pay  for  it,  although  a  warranty  as  to 
the  power  of  the  engine  might  have  been  introduced  into  the  contract, 
which  had  not  been  fulfilled ;  for,  it  is  now  settled  thai  the  breach  of  a 
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warrant;  is  no  answer  to  an  action  for  the  price  of  a  specific  chattel 
sold,  although  it  may  be  used  in  reduction  of  the  price,  or  made  the 
subject-matter  of  a  cross-action. 

In  this  case,  after  some  correspondence  about  the  engine,  the  defend- 
ants' foreman  went  over  to  inspect  it :  and,  although  it  was  not  then  put 
up,  but  was  in  *different  pieces, — as  it  had  been  removed  from  r*QAo 
Gresley's  premises,  where  it  had  been  at  work, — ^yet  the  whole  '■ 
of  the  engine  was  there,  and  the  foreman  had  as  good  an  opportunity  of 
forming  a  judgment  respecting  it,  as  if  it  had  been  put  together.  Then, 
the  plaintiff  offered  to  provide  a  fourteen-horse  engine,  put  it  in  repair, 
and  find  all  fittings,  &c.,  and  a  sixteen-horse  boiler,  for  2601.  The  de- 
fendants, in  answer,  agree  to  take  on  these  terms,  the  fourteen-horse 
engine  which  their  foreman  had  inspected.  The  evidence  showed  that 
the  fittings  were  not  part  of  the  engine. 

Upon  this  state  of  facts,  we  think  that  the  defendants  bargained  for 
and  bought  the  specific  engine  which  was  afterwards  erected  on  their 
premises ;  and,  assuming  that  there  was  a  warranty  as  to  its  power,  and 
that  the  warranty  was  broken,  that  was  no  answer  to  the  action,  accord- 
ing to  Street  v.  jBZay,  2  B.  &  Aid.  456.  The  case  of  Chanter  v.  ffop- 
kins^  4  M.  &  W.  399,  also  establishes,  that,  where  a  known  and  ascer- 
tained article  is  ordered  and  sent,  it  must  be  paid  for,  although  it  do  not 
answer  the  purpose  for  which  it  was  ordered :  and  OUivayU  v.  Bayley^ 
5  Q.  B.  288,  1  D.  &  Meriv.  373,  is  to  the  same  effect.  The  defendants, 
then,  could  not  reject  the  engine  because  it  was  not  of  fourteen-horse 
power ;  and  the  direction  of  the  learned  judge  in  that  respect  was  wrong. 
But  we  think  that  the  plaintiff  cannot  have  a  verdict  for  1172.  7«.  6d, 
entered  in  his  favour,  for,  the  defendants  may  give  evidence  of  the  al- 
leged warranty,  and  the  breach  of  it,  in  reduction  of  the  price  agreed 
to  be  paid. 

This  would  be  sufficient  to  dispose  of  the  rule,  because  the  verdict  may 
have  proceeded  on  the  misdirection  already  adverted  to.  But  it  was 
further  contended,  for  the  defendants,  that,  by  the  contract,  they  were 
not  to  pay  the  last  instalment  until  the  plaintiff's  work  was  *done  r«qoQ 
to  their  satisfaction.  It  appears  to  us  that  this  stipulation  refers  ^ 
to  the  work  of  the  plaintiff  in  ereeting  the  engine,  and  not  to  the  engine 
itself ;  and  no  question  was  left  to  the  jury  as  to  whether  that  work  was 
such  as  ought  reasonably  to  have  satisfied  the  defendants ;  they  relied 
Du  dissatisfaction  with  the  engine,  and  not  with  the  work  of  the  plain- 
tiff in  erecting  it. 

It  appears  to  us,  therefore,  that  the  verdict  for  the  defendants  cannot 
be  sustained,  on  the  ground  that  the  time  for  payment  of  the  last  instal- 
ment had  not  arrived  when  the  action  was  brought ;  and  that  the  rule 
must  be  made  absolute  for  a  new  trial. 

Bule  absolute  for  a  new  triaL 
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The  plaintiff  contracted  to  purchase  from  A.  a  ship  then  in  course  of  building  at  Quebec,  an^ 
to  accept  a  bill  for  the  price,  on  the  vessel  being  completed  according  to  the  terms  of  the 
contract,  and  registered  in  his  name.  On  the  bill  being  presented  for  acceptaaoe,  tlia 
plainti£f  declined  to  accept  it,  on  the  ground  that  A.  had  not  dulj  performed  his  cootract ; 
whereupon  the  defendant  undertook,  that,  if  the  plaintiff  would  accept  the  bill,  he,  the  de- 
fendant, would  abide  by  and  perform  the  award  of  certain  referees  to  be  appointed  to  do 
tennine  what  should  he  done,  in  case,  on  the  arrival  of  Uie  ship  at  Dublin,  the  plalntifi 
should  have  any  cause  of  complaint  against  A.  in  respect  of  his  performance  of  the  coo- 
tract On  tlie  ship's  arrival,  the  referees  awarded  that  a  certain  sum  was  payable  to  the 
plaintiff  on  account  of  deficiencies  in  the  ship. 

The  court  refused  to  allow  the  plaintiff,  in  declaring  against  the  defendant  upon  his  guaran- 
tee, to  add  to  a  count  for  non-performance  of  the  award,  a  count  alleging,  that,  in  considera- 
tion of  the  plaintiff's  accepting  the  bill,  the  defendant  agreed  to  become  personally  respon- 
sible for  the  due  performance  of  the  contract  by  A., — ^holding  the  joinder  of  such  couvts  lo 
be  in  apparent  violation  of  the  5th  rule  of  Hilary  term,  4  W.  4. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  thereto- 
fore, and  before  the  making  of  the  promises  by  the  defendant  therein- 
after mentioned,  to  wit,  on  the  21st  of  February,  1845,  an  agreement 
^Q-^,  in  *writing  was  made  and  entered  into  between  T.  C.  Lee,  there- 
-^  in  described  as  of  Quebec,  in  the  province  of  Lower  Canada,  and 
the  plaintiff,  whereby  the  said  T.  C.  Lee  agreed  to  sell,  and  the  plaintiff 
agreed  to  buy,  a  new  ship  or  vessel  then  building  at  Quebec,  and  not 
then  launched,  to  be  of  the  registered  tonnage  (old  measure)  of  about 
560  tons ;  which  said  vessel  was  in  a  great  state  of  forwardness,  and 
would  be  launched  first  open  water,  and  got  ready  for  sea,  and  fitted 
with  all  despatch,  so  as  to  sail  amongst  the  first  ships  from  Quebec ;  the 
said  ship  to  be  sold  with  her  hull,  masts,  and  spars,  standing  and  run- 
ning rigging,  sails,  anchors,  and  chains  all  complete,  as  per  inventory 
annexed  to  the  said  agreement,  and  ready  for  sea,  deliverable  to  the 
plaintiff  at  Quebec  the  day  the  said  ship  would  be  ready  to  commence 
taking  in  cargo  after  she  was  launched ;  from  which  day  the  plaintiff's 
ownership  was  to  commence,  but  prior  to  which  the  ship  was  to  be  at 
the  risk  of  the  said  T.  G.  Lee :  that  T.  G.  Lee  thereby  engaged  that  the 
said  ship  would  be  finished  in  a  complete  and  workmanlike  manner,  and 
be  furnished  with  the  certificate  to  that  effect  from  Lloyds'  surveyor, 
W.  Jameson ;  that  her  anchors  and  chains  should  be  new,  and  of  the 
size  and  weight  required  for  her  size  to  pass  Lloyds'  surveyor  there  for 
classification,  except  that  her  chains  should  be  of  the  length  of  ninety 
fathoms  each,  as  per  inventory,  and  should  be  the  same  as  the  ship  Rose; 
that  the  said  ship  should  have  at  least  one  full  suit  of  sails,  all  new,  and 
that  her  rigging  should  be  all  new,  and  of  the  sizes  required  for  a  ship 
of  her  tonnage ;  masts  and  spars  to  be  all  good  and  sufficient,  and  to 
rave  all  the  masts'  heads  of  sufficient  length  ;  that  the  said  ship  should 
be  copper-fastened,  like  the  Rose,  except  the  centre  rows,  which  were 
iron,  and  in  consideration  of  which  T.  C.  Lee  agreed  to  allow  the  plaintiff 
an  abatement  off  the  price  of  the  said  ship  to  the  extent  of  25/. ;  that  the 
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*iron-work  should  be  all  of  a  proper  size,  and  snfBcient,  for  both  r^eq^-t 
hull  and  spars ;  that  the  said  ship  should  have  a  sufficient  wind-  ^ 
lass,  on  the  principle  of  Tjzacks  &  Dobson's  patent ;  and  also  to  hare 
three  boats,  new  and  good,  and  of  sufficient  size  for  the  vessel ;  that  all 
the  carpenters'  and  joiners'  work  should  be  well  and  thoroughly  finished, 
and  the  whole  ship  finished  and  put  out  of  hand  in  a  thorough  workman* 
like  manner :  and  the  plaintiff  thereby  agreed  to  pay  the  said  T.  C.  Lee 
for  the  said  ship  SL  per  ton,  on  the  old  measurement  tonnage,  payable 
by  his  acceptance  of  T.  G.  Lee's  draft  at  six  months  from  the  date 
when  the  ship  should  be  ready  to  take  in  cargo,  which  draft  the  plain* 
tiff  thereby  bound  himself  to  accept  on  receipt  of  such  advice  of  her 
being  launched  and  ready  to  take  in,  as  would  enable  him  to  protect 
liimself  by  insurance ;  which  advice  the  said  T.  G.  Lee  thereby  bound 
himself  to  give  him,  at  the  same  time  that  he  notified  the  drawing  of  the 
fiaid  bill :  the  said  ship  was  to  be  registered  in  the  name  of  the  plain- 
tiff, and  the  register  was  to  be  taken  out  accordingly :  the  said  ship  was 
to  be  fitted  similarly  to  the  Rose,  and  in  accordance  with  the  inventory 
annexed  to  the  said  agreement :  the  said  ship  was  to  be  delivered  at 
Quebec  by  the  said  T.  G.  Lee,  who  would  charge  on  the  amount  there- 
of the  rate  of  commission  usual  at  that  place :  in  case  of  the  said  ship 
not  being  according  to  the  said  T.  G.  Lee's  representation,  and  the  said 
written  agreement,  and  that  the  suid  ship  should,  on  her  arrival  in 
Dublin,  exhibit  any  defect  which  should  be  declared  as  such  by  any  two 
competent  persons,  the  said  T.  G.  Lee  thereby  agreed  to  put  it  to  rights, 
at  his  own  expense,  on  her  second  voyage :  and,  lastly,  it  was  further 
agreed,  that  in  lieu  of  the  251.  as  before  stated  to  be  abated  by  the  said 
T.  G.  Lee,  the  plaintiff  preferred  to  leave  it  to  the  said  T.  G.  Lee's 
generosity  and  liberality  to  give  him  an  equivalent  in  *work-  rjuQ^o 
manship,  or  any  other  manner,  in  lieu  thereof.  The  declara-  ^ 
tion  then  averred,  that,  the  said  agreement  being  so  made  as  aforesaid, 
and  the  said  ship  being  built  and  ready  to  receive  cargo,  the  said  T.  G. 
Lee,  to  wit,  on  the  7th  of  May,  1845,  drew  upon  the  plaintiff  a  certain 
bill  of  exchange  for  payment  of  the  said  price  so  agreed  to  be  given  for 
the  said  ship  or  vessel,  to  wit,  the  sum  of  4389L  78.  3c2.,  payable  six 
months  after  the  date  thereof:  that,  the  said  ship  or  vessel  not  having 
been  registered  in  the  name  of  the  plaintiff,  and  the  register  thereof  not 
having  been  taken  out  accordingly ;  but,  on  the  contrary  thereof,  the 
said  ship  or  vessel  having  been  registered  in  the  name  of  the  said  T.  G. 
Lee ;  and  the  said  ship  not  having  been  well  built,  in  a  complete  and 
workman-like  manner;  and  the  said  agreement  not  having  been,  in 
these  and  in  other  respects,  fulfilled  or  performed  by  the  said  T.  G.  Lee, 
according  to  the  terms,  true  intent,  and  meaning  thereof;  and  the  plain- 
tiff having,  by  reason  thereof,  refused  to  accept  the  said  bill  of  exchange 
60  drawn  upon  him  as  aforesaid ;  thereupon,  afterwards,  to  wit,  on  the 
19th  of  June   1845,  in  conflideration  that  the  plaintiff,  at  the  request  of 
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the  defei  dant,  would  accept  the  said  bill  of  exchange  so  draim  by  the 
said  T.  C.  Lee  upon  the  plaintiff  as  aforesaid,  and  would  promise  and 
agree  on  his  part  to  abide  bj,  perform,  and  keep  the  award  and  deter- 
mination of  one  E.  Chaloner  and  one  Q.  Fleming,  who  should  be  ap 
pointed  by  and  on  behalf  of  the  plaintiff  and  of  the  defendant  to  decide 
and  determine  what  ought  to  be  done,  in  case,  upon  the  said  ship's  ar- 
rival at  Dublin,  the  plaintiff  should  have  any  cause  of  complaint  against 
the  said  T.  C.  Lee  in  respect  of  the  said  agreement,  and  to  adjust  all 
differences  between  the  plaintiff  and  the  said  T.  G.  Lee  in  respect  of  the 
said  agreement, — with  power  to  the  said  E.  Chaloner  and  Q.  Fleming  tc 


« 
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call  in  two  competent  surveyors  to  *8urvey  and  report  upon  the 


alleged  defects  and  deficiencies  of  the  said  vessel,  and  to  esti- 
mate the  amount  thereof;  the  defendant  then  promised  the  plaintiff 
that  he  would  be  responsible  to  the  plaintiff  for  whatever  the  said  £• 
Chaloner  and  Q.  Fleming  should  award  and  determine  in  that  behalf, 
and  would  fulfil,  abide  by,  and  perform  the  award  of  the  said  E.  Cha- 
loner and  Q.  Fleming  in  the  premises.  Averment,  that  the  plaintiff, 
confiding  in  the  said  promise  and  undertaking  of  the  defendant,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  did  accept  the  said 
bill  of  exchange  so  drawn  by  the  said  T.  C.  Lee  as  aforesaid,  and  after- 
wards, at  the  maturity  thereof,  duly  paid  the  same :  that  the  said  ship 
or  vessel  having  arrived  at  Dublin,  and  the  said  E.  Chaloner  and  Q. 
Fleming  having  taken  upon  themselves  the  burden  of  determining  and 
adjusting  the  said  matters  so  referred  to  them,  did,  to  wit,  on  the  6th 
of  April,  1846,  by  a  certain  note  in  writing,  award  and  adjudge  that 
the  sum  of  37tiZ.  should  be  paid  to  the  plaintiff  by  the  defendant  on  be* 
half  of  the  said  T.  C.  Lee,  with  interest  from  the  date  of  his  the  plain- 
tiff's acceptance  for  the  ship  falling  due,  and  that  the  said  award  should 
be  paid  on  presentation  thereof:  that  the  said  award  was  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  duly  presented  to  the  defend- 
ant, and  he  then  had  notice  thereof;  yet  that  the  defendant  had  not 
paid  to  the  plaintiff  the  said  sum  of  876Z.,  or  any  part  thereof. 

The  second  count  stated,  that,  the  said  agreement  in  writing  between 
the  said  T.  C.  Lee  and  the  plaintiff  in  the  first  count  thereinbefore  men- 
tioned, having  been  made  and  entered  into  as  aforesaid,  and  the  said 
ship  or  vessel  therein  ment^'oned  being  built  and  ready  to  receive  cargo, 
the  said  T.  C.  Lee,  to  wit,  on  the  7th  of  May,  1845,  drew  upon  the 
plaintiff  a  certain  bill  of  exchange  for  payment  of  the  said  price  so 
*Q141  ^P^^^  *^  ^®  *given  for  the  said  ship  or  vessel,  to  wit,  the  sum 
^  of  4389J.  7«.  8d.,  payable  six  months  after  the  date  thereof, 
and  the  said  ship  or  vessel  not  being  then  built  and  finished  in  a  com- 
plete and  workman-like  manner,  and  the  said  ship  or  vessel  not  having 
been  then  registered  in  the  name  of  the  plaintiff,  according  to  the  terms, 
true  intent,  and  meaning  of  the  said  agreement,  the  plaintiff  refused  t< 
accept  the  said  bill  of  exchange  so  drawn  upon  him  as  aforesaid ;  tb 
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thereupon,  afterwards,  to  wit,  on  the  I9th  of  June,  1845,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant,  would  accept  the 
said  bill  of  exchange  so  drawn  by  the  said  T.  G.  Lee  upon  the  plaintiff 
as  aforesaid,  and  would  forthwith  return  the  same,  accepted  by  the 
plaintiff,  to  the  defendant,  he  the  defendant  then  agreed  with  the 
plaintiff  to  become  personally  responsible  to  the  plaintiff  for  the  du« 
fulfilment  by  the  said  T.  G.  Lee  of  the  conditions  of  the  said  agreement 
so  entered  into  by  the  said  T.  G.  Lee  with  the  plaintiff  as  aforesaid. 
Averment,  that  the  plaintiff,  confiding  in  the  undertaking  of  the  defend- 
ant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  did  accept 
the  said  bill  of  exchange  so  drawn  by  the  said  T.  G.  Lee  as  aforesaid,  and 
did  forthwith  return  the  same,  accepted  by  the  plaintiff,  to  the  defend- 
ant :  and  that,  although  the  said  ship  or  vessel  was  built  and  finished, 
and  delivered  over  to  the  plaintiff,  yet  that  the  said  T.  G.  Lee  had  not 
fulfilled  the  conditions  of  the  said  agreement  so  entered  into  by  him  as 
aforesaid,  but  had  broken  the  same,  in  this,  to  wit,  that  the  said  ship 
was  not  finished  in  a  complete  and  workmanlike  manner,  but,  on  the 
contrary  thereof,  the  said  ship  was  finished  in  an  incomplete  and  un- 
workman-like  manner;  and  that  the  said  T.  G.  Lee  had  not  fulfilled 
the  conditions  of  the  said  agreement,  in  this,  to  wit,  that,  although 
he  delivered  to  the  plaintiff  with  the  said  ship,  certain  anchors  and 
*chains  for  the  said  ship,  yet  that  the  same  were  not  new,  or  of  p^^-  p. 
the  size  or  weight  required  for  the  size  of  the  said  ship  to  pass  ^ 
Lloyds'  surveyor  at  Quebec  for  classification,  nor  were  the  said  chains 
of  the  length  of  ninety  fathoms, — of  all  which  the  defendant  and  the 
said  T.  G.  Lee,  afterwards,  to  wit,  on  the  8th  of  April,  1846,  had  notice : 
yet  that  neither  the  defendant  nor  the  said  T.  G.  Lee  had  at  any  time 
made  satisfaction  to  the  plaintiff  for  the  non-fulfilment  of  the  said  con- 
ditions, or  any  of  them,  but  had  respectively  refused  so  to  do,  and 
the  plaintiff  was  and  remained  wholly  unsatisfied  in  respect  thereof,  &c. 

y.  Williams,  J.,  on  the  25th  of  February  last,  upon  a  summons 
taken  out  for  that  purpose,  ordered  that  the  second  count  should  be 
struck  out,  with  costs,  on  the  ground  that  the  two  counts  were  founded 
upon  the  same  identical  subject-matter  of  complaint,  and  were  in  appa- 
rent violation  of  the  5th  rule  of  Hilary  term,  4  W.  4. 

April  20.  Bylen^  Serjt.,  in  Easter  term  last,  upon  the  citation  of 
Gilbert  v.  HaUs,  2  D.  &  L.  227,  and  Cahoon  v.  Burford,  13  M.  &  W. 
136,  2  D.  &  L.  234,  obtained  a  rule  nisi  to  rescind  that  order. 

May  7.  J.  Wilde,  on  a  subsequent  day  in  the  same  term,  showed 
cause.  The  two  counts  are  founded  upon  the  same  subject-matter  of 
complaint,  and  are  in  direct  violation  of  the  rules  of  Hilary  term  4  W. 
4.(a)  There  was  but  one  agreement,  and  but  one  acceptance.  The 
only  difference  between  the  two  counts  is,  that,  in  the  first,  it  is  alleged 
that  the  defendant  agreed  to  become  responsible  for  whatever  the  referees 

(a)  See  the  rules,  ante,  pp.  772, 773. 
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^Q^^^  might  award  for  *the  breach  of  the  agreement;  and,  in  the 
^  second,  that  he  agreed  to  become  personally  responsible  to  the 
plaintiff  for  the  dae  fulfilment  by  Lee  of  the  conditions  of  his  agreement. 
It  is  impossible  to  look  at  the  two  coants  without  perceiving  that  they 
are  founded  on  the  same  contract.  In  Jenkin9  v.  TSreloar  1  M.  &  W. 
16,  Tyrwh.  &  G.  816,  a  declaration  contained  one  count  claiming  a  fee 
or  reward,  in  the  name  of  metage,  on  coals  imported  into  the  port  of 
Truro,  alleged  to  be  due  to  the  plaintiff  as  lessee,  under  the  corporation 
of  Truro,  of  an  ancient  office  of  meter,  to  which  the  fee  was  stated  to  be 
incident,  and  another  count  claiming  the  same  sum  as  a  port-duty ;  and 
it  was  held  that  these  counts  were  only  different  statements  of  the  same 
subject-matter  of  complaint,  within  the  meaning  of  the  rule,  and  that 
one  of  them  must  be  struck  out,  unless  the  judge  at  chambers,  on  a  refer- 
ence back  to  him,  should  exercise  the  discretion  given  by  the  rule,  of 
allowing  both  counts,  on  the  undertaking  of  the  plaintiff  to  give  evidence 
of  substantially  different  claims.  Lord  Abingeb  there  says :  '<  I  own, 
if  I  thought  the  judge  at  chambers  had  a  discretion,  or  that  the  rules 
gave  us  a  dbcretion,  I  should  be  disposed  to  allow  both  counts  in  this 
case.  But,  after  a  good  deal  of  consideration,  I  think  the  rules  are 
peremptory  upon  us,  and  compel  us  to  make  this  rule  absolute.  This  is 
the  same  thing  claimed  on  different  contracts  :  the  same  sum  proved  by 
the  same  evidence."  So,  here,  the  two  counts  involve  precbely  the 
same  subject-matter  of  complaint,  viz.,  the  liability  to  make  good  the 
defects  in  the  ship.  In  Cholmandeley  v.  Payne^  8  N.  C.  708,  4  Scott, 
418,  two  counts  upon  the  same  contract,  the  one  alleging  the  defendant 
to  be  liable  jointly  with  another,  the  other,  alone,  were  disallowed,  and 
^q^,-^  Tindal,  G.  J.,  said:  «Upon  reading  the  first  "^two  counts  of 
^  this  declaration,  I  am  unable  to  discover  that  they  relate  to  two 
distinct  subject-matters ;  and,  therefore,  I  think  we  must  abide  by  the 
rule,  the  terms  of  which  are  very  express.  The  only  way  in  which  the 
plaintiff  can  have  the  benefit  of  the  two  counts,  is,  by  referring  the  matter 
back  to  the  judge  at  chambers,  to  make  the  endorsement  on  the  sum- 
mons, or  give  the  certificate  on  the  face  of  his  order,  under  the  6th  and 
7th  clauses  of  the  rules  of  pleading  referred  to,  according  to  the  course 
adopted  by  the  Court  of  Exchequer  in  JetMns  v.  Trehar.'*  [Cress- 
well,  J.  Suppose,  on  the  arrival  of  this  ship  at  Dublin,  she  were 
examined,  and  her  defects  adjudged  to  amount  to  a  certain  sum ;  could 
not  that  be  recovered  under  the  first  count  7]  Clearly  it  might.  [Grbss- 
WBLL,  J.  According  to  the  rule,  <<  Counts  founded  on  one  and  the  same 
principal  matter  of  complaint,  but  varied  in  statement,  description,  or 
circumstances  only,  are  not  to  be  allowed."]  If  this  case  is  not  within 
the  prohibition  of  the  rule,  it  is  extremely  difficult  to  imagine  one  thai 
would  be. 

BjfleSj  Serjt.,  in  support  of  his  rule*   In  Gilbert  v.  HoUmj  the  dedans 
tion  contained  twenty-five  counts:  the  first  fifteen  were  on  bills  of  ex 
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change  drawn  at  Paris :  the  next  five,  which  related  to  the  same  bills, 
were  special  coants  founded  on  the  law  of  France ;  and  the  last  five 
were  on  a  special  agreement  to  pay  the  bills,  in  consideration  of  the 
plain tiiF's  procuring  their  discount.  The  Court  of  Exchequer  refused 
to  strike  out  the  last  set  of  counts,  as  being  in  apparent  violation  of  the 
4th  rule  of  Hilary  term,  4  W.  4.  In  support  of  the  rule,  it  was  sug- 
gested that  the  true  test  is,  to  consider  whether  the  plaintiff  could  recover 
under  the  last  set  of  counts  any  damage  to  which  he  would  not  be  enti- 
tled under  the  other  coants.  But  Pollock,  G.  B.,  said :  « I  do  not 
*think  that  the  true  criterion  in  these  cases  is  that  suggested  by  ^^q^  ^ 
the  defendant's  counsel.  In  the  example  given  in  the  rule  of  ^ 
court,  freight  on  a  charter-party  is  allowed  to  be  joined  with  a  count  for 
freight,  pro  ratd  itineris^  and  such  two  counts  might  fairly  be  joined 
with  a  third,  on  a  special  agreement  to  pay  for  the  goods  carried.  Each 
of  those  counts  would  require  different  pleadings  and  different  evidence 
to  support  it.  So,  in  the  present  case,  the  three  sets  of  counts  are 
founded  on  separate  and  distinct  rights.  The  first,  on  the  lez  mereat(h 
via ;  the  second,  on  the  law  of  France,  and  the  third,  on  the  special 
agreement."  And  Aldbrson,  B.,  said :  <'  These  counts  certainly  do 
not,  <m  the  face  of  them^  appear  to  be  in  violation  of  the  rule ;  although 
it  may  probably  turn  out  that  there  was,  in  point  of  fact,  but  one  con- 
tract between  the  parties."  That  case  was  confirmed  by  Odhoon  v. 
Burford^  where  a  count  for  money  had  and  received  was  allowed,  with 
a  special  count  for  the  breach  of  warranty  of  a  horse,  the  breach  alleged 
being,  that  « the  horse  became  and  was  of  no  value  to  the  plaintiff,  and 
that  the  plaintiff  had  been  put  to  expense  in  and  about  the  feeding, 
keeping,  and  taking  care  of  the  said  horse,  and  returning  the  same  to 
the  defendant.  Aldbrson,  B.,  there  says:  <<The  question  is,  does  it 
appear  on  tht  face  of  the  second  county  that  it  is  for  the  same  cause  of 
action  as  the  first  7  It  certainly  does  not ;  and  it  is  plain  that  the  two 
coants  are  not  in  respect  of  the  same  cause  of  action ;  since  the  first  is 
for  the  recovery  of  damages  for  the  breach  of  a  warranty  of  a  horse ; 
but  the  second  is,  to  recover  money  paid  to  the  defendant,  on  the  ground 
that  it  was  paid  on  a  consideration  which  has  failed.  That  count  is  for 
the  price  of  the  horse ;  whereas,  the  preceding  count  is  for  unascertained 
damage,  the  true  measure  of  which  may,  in  some  degree,  be  the  price 
of  the  horse."  In  both  those  cases  it  was  quite  manifest  that  there  was 
but  one  contract.  In  *Vaughan  v.  Olenuy  5  M.  &  W.  577,  r^Q^q 
8  Dowl.  P.  C.  396,  the  first  count  was  on  a  charter-party,  ^ 
whereby  the  defendant  agreed  that  the  ship  should  sail  to  Honduraa, 
and  there  take  on  board  a  cargo  of  mahogany,  &c.,  and  proceed  to  Lon- 
don or  Liverpool,  and  deliver  the  same,  on  payment  of  freight, — align- 
ing for  breach,  that  part  of  the  cargo  was  not  taken  on  board,  or  de- 
livered, according  to  the  agreement :  the  second  count  alleged,  that,  in 
consideration  that  the  plaintiff  had  caused  certain  goods  to  be  taken  to 
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and  loaded  on  board  the  defendant's  vessel,  in  the  bay  of  Hondaras,  to 
be  carried  to  England,  &c.,  the  defendant  promised  that  due  and  proper 
care  should  be  taken  of  the  goods,  until  they  were  loaded  on  board  the 
vessel, — assigning  for  breach,  that,  whilst  the  goods  were  in  the  defend- 
ant's custody,  to  be  loaded  on  board  the  vessel,  they  were  lost :  and  it 
was  held,  that  these  counts  contained  distinct  subject-matters  of  com- 
plaint. Here,  the  plaintiff  might  be  unable  at  the  trial  to  prove  the 
award,  and  then,  if  he  had  not  the  second  count  to  fall  back  upon,  he 
would  fail.  On  the  other  hand,  if  he  relied  upon  the  contract  in  the 
second  count,  and  failed  in  proof  of  that,  he  could  not  amend  by  intro- 
ducing the  award.  The  language  of  the  5th  rule  is,  that  <<  several  counts 
shall  not  be  allowed,  unless  a  distinct  subject>matter  of  complaint  [not, 
*  a  distinct  contract,*]  is  intended  to  be  established  in  respect  of  each." 
[Wilde,  G.  J.  The.exampl^  givelwshaw,  beyond  a  question,  that 
"subject-matter"  means  "contract."]  The  rule  must  mean  the  same, 
whether  applied  to  counts,  in  which  the  subject-matters  may  be  contracts, 
or  to  pleas  or  avowries,  where  they  are  not.  [Wildb,  C.  J.  In  James 
v.  Bourne,  4  N.  C.  708,  6  Scott,  231,  6  Dowl.  P.  C.  603,  in  assumpsit 
against  carriers  for  the  non-delivery  of  goods,  the  declaration  contained 
*QOftl  *^^  counts, — *the  first,  on  a  contract  for  the  conveyance  of  the 
-*  goods  from  the  port  of  loading  to  the  port  of  discharge, — ^the 
second,  on  a  contract  to  take  care  of  the  same  goods  at  the  wharf  where 
they  should  be  landed,  and  to  convey  them  to  the  plaintiffs'  place  of 
business,  for  other  reward  to  the  defendants  in  that  behalf;  and  the 
court  refused  to  strike  out  one  of  the  counts,  upon  a  suggestion  that  the 
joining  them  was  in  apparent  violation  of  the  rule  in  question.  Tindal, 
C.  J.,  there  says  :  "  Undoubtedly,  if  the  words  of  the  5th  rule  be  taken 
in  their  more  general  sense,  the  introduction  of  the  second  count  here 
would  Jbe  a  violation  of  it,  the  subject-matter  of  complaint ,  viz,  the  loss 
of  the  goods,  being  the  same  in  both  counts.  But,  construing  the  rule 
by  the  examples  that  are  given,  I  think  it  is  perfectly  clear,  that,  if  the 
two  counts  disclose  several  and  distinct  contracts,  the  rule  will  not  be 
violated  by  suffering  them  to  remain."  V.  Williams,  J.  I  must  con- 
fess I  have  great  difficulty  in  saying  that  this  is  any  other  than  a  varia- 
tion m  stating  one  and  the  same  contract  in  both  counts.] 

Cur,  adv.  vuU, 
Wilde,  C.  J.,  now  said :  We  are  all  of  opinion  that  the  order  of  the 
learned  judge  in  this  case  was  perfectly  correct,  and  therefore  that  the 
rule  should  be  discharged ;  and,  being  an  appeal  against  a  decision  at 
chambers,  it  must  be  discharged,  with  costs. 

Rule  discharged  with  eosts. 


END  OF  TRINITY  VACATION. 
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THE  PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 
htfomtai Pleaii%-~See  Pbacticx,  VI.  5. 

ABSTRACT  OF  TITLE. 

Set  CoanciBsioir,  I. 
Plxadiko,  I.  4. 

ACKNOWLEDGMENT. 
See  HusBAiTD  avd  Win,  L 

«  ACT  OF  COURT." 
In  prooeedings  in  Gennan  oouit,  197  (6). 

ACTION. 
Fine,  where  avoided  by,  197(6). 

ACTION  UPON  THE  CASE. 

SttCAMZ. 

AFFIDAVIT. 
I.  hUihdmg. 

A  writ  issued  in  an  action  intended  to  be 
brought  against  one  John  G.,  by  mistake 
described  him  as  Henry  G.,  and  was  served 
upon  Henry  G.  The  mistake  in  the  tervice 
being  discovered,  notice  was  given  to  Hen- 
ry G.  not  to  appear.  A  copy  of  a  phtriet 
summons  was  some  months  afterwards  left 
at  the  residence  of  John  G.,  the  real  de- 
fendant, still  describing  him  as  Henry  G. 
The  defendant  gave  this  copy  to  Henry  G., 
in  whose  name  one  Lewis,  an  attorney,  en- 
tered an  appearance,  demanded  a  declara- 
tion, and  afterwards  (with  full  knowledge 
that  the  appearance  was  no  appearance  in 
the  cause)  signed  judgment  of  nonpros,  for 
want  of  a  declaration : — ^Upon  a  motion  to 
set  aside  the  appearance,  the  affidavit  was 

VOL.  rvr. 


intituled,  <*  In  the  matter  of  the  attorney,  in  a 
cause  between  A.  B.  and  C.  D.,  plaintifls, 
and  John  G.,  sued  by  the  name  of  Henry 
G.,  defendant :" — HeU^  that  it  was  properly 
intimled.     Belcher  v.  Goodered,       Page  492 

II.  Fonn  of  Jurat. 

An  affidavit  with  a  jurat  signed  "A.  B.,  a 
commT,  &c.,"  is  sufficient  Munden  v.  The 
Duke  of  Brunswick.  32 1 

in.  JffidavU  of  MeriU. 
See  Pbacticx,  VII.  5. 

IV.  Verifying  Certificaie  of  jicknowledgement 
taken  abroad.     See  Husbaitd  and  Wife,  I. 

V.  Verifying  Plea  in  Abatement. — See  Plsad- 
lire,  I.  ii. ;  Pbactigx,  VII  5. 

VI.  On  Motion  for  a  IHstringiu — SImPbacticx, 
L 

AGENT. 
Avtha/rity  of-^See  Shif  avd  SHiFriire,  L 

AGREEMENT. 
Uncertainty  in  terms  of,  636,  n. 

AMBIGUITY. 
See  pLiADive,  I.  L  1. 

APPEARANCE. 
See  AnriDATTT,  L 


ARBITRAMENT. 
FinaUty  of  Award, 

By  an  indenture  of  submission,  it  was  left  to 
the  arbitrator  to  find,  amongst  other  things, 
whether  the  plaintiff  was  liable  to  discharge 
a  sum  of  money  secured  by  a  mortgage  exe- 
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ented  by  him  on  or  about  the  29th  of  Septun- 
ber,  1818.  The  arbitrator  iband  that  the 
plaintiif  <*  was  not  liable  to  discharge  a  ram 
of  moiM*y  secured  by  mortgage  executed  by 
oim  OH  the  26/A  of  September^  1817,  which 
was  by  the  defendant  produced  to  me  as 
die  mortgage  in  the  said  indenture  men- 
tioned as,  and  by  the  piaintiiT  admitted  to 
be,  the  mortgage  executed  by  the  plaintiff 
on  or  about  the  26th  of  September,  1 81 8."  One 
deed  only  was  mentioned  in  the  indenture 
of  submission.  Upon  a  plea  of  nul  titl 
agard  C'^Heidj  that  the  arbitrator  had  sub- 
stantially decided  the  matter  referred  to 
him.  Page  328 

ARCHDEACON'S  REGISTERSfflP. 

Sale  oCf  void,  under  5  &  6  £dw.  6,  c.  16. 

597,  n. 

t  - 


ARGUMENTATIVE  TRAVERS 
8h  Plxaoivo,  L  L  2,  4. 

ARMY. 

Commission,  sale  of,  not  void  under  5  &  6 
Edw.  6,  c.  16.  597,  n. 

ASSESSED  TAXES. 
CoBedor  of— See  Covtkact,  IIL 

ASSURANCE. 
See  IvsvBAKcx. 

ATTACHMENT. 
See  SaxKiTF,  II. 

ATTESTING  WITNESS. 
See  EriDXHcx,  IL 

ArrORNEY. 
I.  Rightt  and  LiabilUiei* 

The  court  will  not  grant  a  rule  calling  upon 
an  attorney  to  answer  the  matters  of  an  af- 
fidavit.   Belcher  v.  Goodered.  472 

II.  Proof  of  Jtetttiner. 

1.  In  assiunpsit  against  a  joint-stock  company, 
(sued  in  the  name  of  their  secretary,)  the 
first  count  of  the  declaration  alleged,  that, 
in  consideration  that  the  plaintifi*  had  agreed 
to  become  tlie  permanent  attorney  and  solici- 
tor  of  the  company,  and  to  act  as  such,  for 
reasonable  reward,  &c.,  the  company  pro* 
miscd  the  plaintiff  to  retain  and  employ  him  at 
SMcA  permanent  attorney ^  &c. ;  and  that,  in  pur- 
suance of  the  agreement,  the  company  did 
in  fact  retain  and  employ  him,  and  the  plain- 
tiff acted,  and  had  alvirays  from  thence  been 
ready  and  willing  to  act,  as  the  permanent 
attorney  of  tlie  company;  and  alleged,  for 
breach,  that  the  company  wrongfully,  and 
without  any  just  or  reasonable  cause  for  so 


doing,  disefaaiged  the  pfadBtUT  finom  beiiig  or 
acting  as  such  attomej,  Sao.: — Hdd,  that 
this  count  was  not  supported  by  proof  of  m 
resolution  of  the  directors,  that  the  plaintifiT 
**be  appointed  petmanentooUcitar  to  die  in- 
stitution,*' the  word  permanent  denoting,  in 
such  resolution,  no  more  than  a  general  em- 
ployment as  contradistinguished  fiom  an 
oocosioMa/or  epedal  employment  ElderUm 
▼.  Emmens.  Page  47  ^, 

2.  The  second  count  alleged  that  it  was  agreevl 
between  the  plaintiff  and  the  company,  that, 
from  a  certain  day,  the  plaintiff,  as  the  at- 
tomey  of  the  company,  should  receive  ami 
accept  a  salary  of  lOOL  per  anman^  in  lieu 
of  rendering  an  annual  bill  of  costs  for  the 
business  transacted  by  him  for  tlie  compa- 
ny ;  and  averred  that,  the  said  agreement 
^•foeing  sc^macle,  in  consideration  that  the 
^plaiiitiff^bad,  at  the  request  of  the  ocHnpacy, 
promised  tue  company  to  perform  and  fulfil 
the  same  in  all  things  on  his  part,  the  com- 
pany promised  the  plaintiff  to  perform  and 
fulfil  the  same  in  all  things  on  their  pan, 
and  to  retain  and  employ  hm  as  tuch  attorney 
of  the  company,  on  the  terme  aforeeetid  ;  and  a^ 
signed  for  breach,  that  the  company  did  not 
continue  to  employ  the  plaintiff  as  such  at- 
torney, but  wrongfully,  and  without  reason- 
able cause,  dismissed  him  Irom  such  em- 
ployment,  &c. : — Hdd,  (but  reversed  in  the 
Exchequer  Chamber,)  that  the  agreement 
did  not  necessarily  imply  a  promise  by  tb« 
company  to  employ  the  plaintiff;  and  that, 
the  consideratk>n  being  exhausted  by  the 
mutual  promises,  there  was  nothing  to  sus- 
tain the  latter  branch  of  the  company^  pro* 
mise,  and  that  the  count  was  bad  in  arren 
of  judgment  479 

AUCTIONEER. 
Undiadoeed  Prineipat, 

A.  bought  at  auction  three  lots  of  one  hundred 
railway  shares  each,  one  of  the  conditions 
of  sale  being,  **the  balance  of  the  purchase- 
money  shall  be  paid  at  the  office  of  the  auc- 
tioneers on  the  day  following  the  sale,  ex- 
cept in  cases  where  an/  special  transfers 
are  required,  and  to  such,  the  utmost  expe- 
dition will  be  given."  Afier  the  sale,  A. 
received  the  three  hundred  shares,  together 
with  a  bill  of  parcels  describing  the  tnms- 
action  as  a  sale  of  ** three  hundred  shares,' 
and  paid  the  price.  The  name  of  the 
owner  of  the  shares  was  not  disclosed  at 
the  time  of  the  sale ;  but,  upon  A.  applying 
for  a  transfer,— the  constimtion  of  the  com- 
pany requiring  a  transfer  by  deed, — die 
auctioneers  informed  him  that  they  wen 
only  agents  in  the  transaction,  and  referred 
him  to  R.  as  their  principa],aod  as  the  par 
ty  who,  alone,  could  procure  the  translei  li 
be  executed 
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s  an  action  against  the  aucttoneera  for  not 
tran referring  >—Htldy  first,  that,  inasmuch  as 
tliey  liad  not  disclosed  their  principal  at  the 
time  of  the  sale,  they  were  personally  lia' 
ble, — ^secondly,  that  the  bill  of  parcels  was 
evidence  of  an  entire  contract  for  the  sale 
of  three  hundred  shares, — ^thirdly,  that,  by 
r^erring  A.  to  R,  the  defendants  discharged 
A.  from  tendering  a  transfer  to  <A(m.  Frank- 
bfn  V.  LamondL  Page  637 

AWARD. 
See  ABBiTmAXiST. 


BAILIFF  OF  HUNDRta). 

Sale  of  office  of,  not  \oid  under  5  &  6  Edw.  6, 
c.  16.  597,  n. 

BANKING  COMPANY. 

Sort  Faeia$  to  chargt  Mtmbmrt  wuiir  7  G.  4, 

o.  46. 

1.  Under  the  7  G.  4,  c.  46,  s.  13,a  party  mov- 
ing for  a  Kirtfcxiaa  in  order  to  have  execu- 
tion against  former  members  of  a  banking 
company,  on  a  judgment  against  the  regis- 
tered officer,  must  .^how  that  he  has  made 
substantial  and  bonT,  fide  endeavours  to  ob- 
tain an  available  execution  agninst  the 
members  for  the  time  being ;  and  the  court 
will  decide,  on  the  motion,  whether  suffi- 
cient diligence  has  been  used  in  the  par- 
ticular case.    Field  V.  Maekenzie.  705 

Q.  It  is  not  necessary  that  execution  should 
first  be  issued  against  all  the  members  for 
the  time  being. — Wildi,  C.  J.,  dubi- 
tante.  Ibid. 

3.  Slight  evidence  that  the  parties  sought  to 
be  charged  as  such,  were  members  at  the 
time  of  the  contract,  will  suffice  to  induce 
the  court  to  grant  a  rule  for  a  icirefaciai 
against  them,  in  tlie  absence  of  affidavits 
on  their  part  negativing  the  facts  constitut- 
ing their  liability.  Ibid. 

4.  The  court  refused  to  allow  the  rule  nisi  to 
be  drawn  up  for  an  earlier  day  than  by  the 
ordinary  practice  it  would  be  drawn  up, 
upon  a  suggestion  that  the  period  limited 
by  the  statute  for  proceedings  against  for- 
mer members  had  nearly  expired.        Ibid. 

5.  The  court  refused  to  set  aside  a  rule  which 
had  been  made  absolute  for  a  scin  facioM 
against  former  members  of  a  banking  co- 
partnership, under  the  7  G.  4,  c.  46,  s.  13,  on 
the  ground  that  the  party  by  whom  the  rule 
had  been  obtained  had  omitted  to  disclose 
the  fact  of  hi»  holding  a  collateral  security 
upon  property  belonging  to  the  bank,  which, 
it  was  believed,  might,  by  management 
and  care,  be  made  productive  to  an  amount 
exceeding  the  judgment  debt  Fidd  v. 
ifodkensic  Page  725 


BANKRUPT. 

I.  Bnidenee  of  Petitioner  under  5  4r  6  Vkl 
c.  liO,  and  1  ^  8  Vid,  c.  96.— &e  SaB- 
Bxrr,  I. 

II.  Effed  of  Proof  by  Endonee  of  the  BUI 

The  drawer  of  a  bill  of  exchange,  who  has 
paid  the  amount  to  an  endorsee  after  nfiai 
in  bankruptcy  issued  against  the  acceptor, 
may  sue  the  latter  upon  the  bill,  before  he 
has  obtained  his  certificate,  notwithstanding 
the  endorsee  has  proved  under  the  fiai, 
Waiktr  ▼.  Pdbeanu  229 

BARON  AND  FEME. 
See  HusBAirs  Am  Wipb. 

BILL  OF  EXCHANGE. 

Effed  of  Proof  by  Endonee  under  a  fiat  agamd 
theJcceptor — See  Babbbvft,  II. 

BOND. 
Poff  ObU. 

1.  To  debt  on  a  bond  bearing  date  on  a  day 
more  than  twenty  years  before  the  com- 
mencement of  the  action,  the  defendant 
pleaded  that  the  debt  and  cause  of  action  in 
the  declaration  mentioned,  did  not  accrue 
at  any  time  within  twenty  years  next  before 
the  commencement  of  the  suit  Replication, 
that  the  debt  and  cause  of  action  did  so  ac- 
crue. At  the  trial,  the  bond  was  produced, 
and  appeared  to  be  a  poet  obit  bond ;  and  it 
was  proved  that  the  party  upon  whose  death 
the  sum  secured  was  made  payable,  died 
within  twenty  years : — Held^  that  the  plain- 
tiff was  entitled  to  the  verdict  Tudcey  v. 
Haufkint,  655 

2.  SemUe,  that  the  replication  would  have 
been  bed  on  special  demurrer.  Jbid, 


CASE. 

L  For  Mitfeaeance. 

In  case  against  a  returning  officer  for  refusing 
to  admit  the  plaintifl^s  vote  at  an  election 
of  a  borough  member,  the  first  count — after 
stating  the  writ  and  precept  for  the  election 
— «lleged  that  the  plaintifif  was  a  burgess ; 
that  his  name  was  on  the  register  of  voters; 
that  he  tendered  his  vote  for  one  of  the  can- 
didates, and  answered  in  the  affirmative 
the  questions  authorized  by  the  6  &  7  Vict, 
o.  18,  8.  81,  to  be  put  by  the  returning  offi- 
cer, and  was  ready  and  offered  to  take  the 
oath  prescribed  by  s.  82  ;  but  tliat  the  de- 
fendant, being  returning  officer,  wrongfully^ 
fraudulentlyy  and  wUfuUy  intending  to  mfure 
the  plamt^^  and  to  hinder  and  disappoint 
him  of  his  privilege  of  and  in  the  premises, 
refused  to  permit  the  plaintifl*  to  give  his 
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▼ote,  or  allow  the  same  to  be  entered  and 
recorded,  and  that  a  burgess  was  elected, 
the  plaintiff  being  so  excluded  from  giving 
his  vote.    Pryet  v.  Bddur.  Page  866 

The  second  count — ailer  stating  the  writ  and 
precept,  and  that  the  plaintiff  was  a  burgess, 
and  on  die  register — ^proceeded  to  allege  that 
be  tendered  his  vote  for  one  of  the  candi- 
dates ;  that  it  was  the  duty  of  the  defend- 
ant,  so  being  such  returning  officer,  lo  allow 
such  vote  to  be  entered  and  recorded  and 
cast  up  in  the  poll-books ;  that  he  was  re- 
quested so  to  do;  but  that  he,  contriving 
and  wrongfully  and  fraudulerUly  and  vUftdly 
tutd  maliciously  intending  to  injure  and  dam- 
nify the  plaintiffs  and  to  hinder  and  disap- 
point and  deprive  him  of  the  benefit  of  his 
right  and  privilege  aforesaid,  instead  of  en- 
tering and  recording  the  plaintiif 's  vote  in 
the  poll-books,  to  the  end  and  intent  afore- 
said, refused  so  to  receive  the  same,  or  to 
admit  and  allow  the  same  to  be  so  entered 
and  recorded,  to  the  end  and  intent  afore- 
said ;  but,  on  the  contrary  thereof,  caused 
the  vote  of  the  plaintiff  to  be  entered  in  the 
column  of  votee  tendered,  in  the  poll-books, 
and,  at  the  close  of  the  poll,  refused  to 
reckon,  include,  and  cast  up,  and  did  not 
reckon,  &c.,  the  plaintifi''s  vote  among  the 
votes  given  for  that  candidate ;  whereby  the 
plaintiff  was  deprived  of  the  benefit  of  his 
right  to  vote  at  that  election.  866 

The  third  count — a[\er  stating  the  writ  and 
precept,  that  the  plain tifi*  was  a  burgess  and 
on  the  register,  and  that  he  tendered  bis 
vote— alleged  that  it  was  the  duty  of  the 
defendant,  as  returning  officer,  to  enter  the 
vote  on  tlie  poll-books  without  entering  into 
or  allowing  a  scrutiny;  but  that  the  de- 
fendant, knowing  the  premises,  but  con- 
triving and  wrongfully, fraudMlef/UlyywUfuUy^ 
and  maliciously  intending  to  injure  and  damr 
nify  the  plaintiff ,  and  to  delay  him  in  the  ex- 
ercise of  his  privilege  of  voting,  and  deprive 
him  of  the  benefit  of  his  said  privilege, 
wrongfully  ordered  and  allowed  a  scrutiny 
to  be  hold  with  regard  to  the  plaintiff's  vote, 
and  his  right  and  qualification  to  vote,  and 
wrongfully  took  upon  himself  to  adjudge 
and  determine,  at  and  after  such  scrutiny 
so  ordered  and  allowed,  that  the  plaintifiT 
was  not  entitled  to  give,  and  had  no  quali- 
fication enabling  him  to  give,  his  vote  at 
tliat  election ;  whereby  the  plaintifi*  was  de- 
layed, hindered,  and  obstructed  in  the  ex- 
"trcise  of  his  said  privilege  of  voting,  and  a 
.^urgess  was  elected  for  that  parliament, 
the  plaintiflf's  vote  being  so  hindered, 
&e.  Ibid. 

Mddf  that,  although  the  defendant,  in  refusing 
to  admit  the  vote  of  the  plainfifi^  had  mis- 
taken his  duty  as  returning  officer,  and  had 
acted  in  contravendon  of  the  82d  section  of 
Uie  6  &  7  Vict  c.  18,  and  might  have  there- 


by suljected  himself  to  a  criminal  proeem^ 
tion  for  the  breach  of  a  public  duty,  yet  tbaC 
the  rejection  of  the  vole  could  not  be  made 
the  ground  of  a  civil  action  at  the  suit  of 
the  person  rejected,  that  person  having,  ix. 
fact,  become  disqualified  to  vote  by  reasoa 
of  non-residence.  Pryce  v.  Belcher.  Page  806 

IL  For  a  Nmsanee.  * 

1.  Although  the  owner  of  property  may,  ns 
occupier,  be  responsible  for  injuries  arising 
from  acts  done  upon  that  property  by  per- 
sons who  are  there  by  his  permission, 
though  not  strictly  his  agents  or  servants. — 
such  liability  attaches  only  upon  parties  iti 
actual  possession.     Birh  v.  Baateifdd.    7y3 

2.  Where,  therefore,  an  action  was  broiiirht 
against  A.,  the  owner  of  premises,  for  a  nui- 
sance arising  from  smoke  out  of  a  chimnf  y , 
to  the  prejudice  of  the  plaintifi"  in  his  occu- 
pation of  an  adjoining  messuage, — on  tiie 
ground  that  A.,  having  ereeted  the  chim- 
ney, and  let  the  premises  with  the  chim- 
ney so  erected,  had  impliedly  authorized 
the  lighting  of  a  fire  therein : — Hdi,  xkssLX 
the  action  would  not  lie.  IbuL 

3.  Hdd^  also,  that,  inasmuch  as  the  premises 
were  in  the  occupation  of  R,  a  tenant,  at 
the  time  the  fires  were  lighted,  A.  was  en 
titled  to  a  verdict  on  a  plea  of  <*  not  possess- 
ed," the  allegation  as  to  possession  having 
reference  to  the  time  when  the  nuisance 
complained  of  was  committed,  and  not  to 
the  time  at  which  the  chimney  was  ert-ct- 
ed.  7fc3 

^d  ite  LxTTxms  Patxitt. 

CHANCELLORSHIP  OF  DIOCESE. 
Sale    of;     void,    under     5    &    6    Edw.    6, 


c.  16. 


597,  n. 


CHARITABLE  USE. 

The  testator  devised  all  his  real  and  personal 
estate  to  trustees,  upon  trust  to  sell,  and, 
after  payment  of  debts  and  legacies,  to  in- 
vest the  residue  of  the  moneys,  and  to  stand 
possessed  thereof  in  trust  to  pay  the  annual 
proceeds  to  the  testator's  widow  for  her  life^ 
and,  af\er  her  death,  as  to  one-third,  to  cer« 
tain  charitable  uses: — Bdd^  that,  at  all 
events,  the  devise  to  the  trustees  was  vaii^l 
during  the  lifetime  of  the  widow.  Ymmkg  v 
Grove,  C6S 

COALS. 
Non-ddivery  of  TVdbcf— «Sie  Coittbact,  IL 

CO-CONTRACTOR. 

Plea  of  Non-joinder  of-^See  Pij(Ai»ive,  I.  B. 

COLLECTOR  OF  TAXF-& 
Set  PaACTici,  VI.  4. 
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COLLOQUIUM. 

fiMLlBXIi. 

COMMISSION. 

L  On  Sale  or  Exchange  of  Ettatet, 

Upon  a  negotiation  between  A.  and  B.  for  an 
excliange  of  advowsons,  A.  agrees  to  pay  to 
the  agent,  C,  1002^  <' one-third  down,  the 
remaining  two-thirds  when  the  abttrcut  of 
conveyance  is  drawn  out."  The  one-third  is 
paid.  A.  delivers  an  abstract  of  hiM  title, 
but  no  abstract  is  deliverecl  on  the  part  of 
B. ;  and  the  negotiation  drops : — C.  cannot 
maintain  an  action  against  A.  for  the  re- 
maining two-thirds  of  his  commission,— the 
event,  on  the  happening  of  whicii  his  right 
to  it  was  to  arise,  not  having  occurred. 

II  Under  1  W.  4,  e.  22— £fee  Etidbkck,  IV. 

To  examine  WUnestes  in  India — See  Coits, 
VII.  3 

COMMITMENT. 
See  Infihiok  Coubt. 

CONSENT  RULE. 
See  Ejxgtmbvt,  VI. 

CONSIDERATION. 
See  Attobhxt,  II. 

CONTRACT. 

L  Evidence  of — See  Auctioitbxb. 

IL  Declared  void  by  StatMie. 

1.  A  contract  entered  into  in  contravention  of 
a  statutory  provision,  whether  the  prohibi- 
tion is  express,  or  is  implied  from  the  im- 
position of  a  penalty,  will  not  support  an 
action.     Cundell  v.  Dawmm,  Page  376 

2.  A  statute  (1  &  2  Vict.  c.  ci.  8.  3)  enacted, 
<*  that,  with  any  quantity  of  coals  exceeding 
560lbs.  delivered  by  any  cart,  wagon,  or 
other  carriage,  within  the  cities  of  London 
and  Westminster,  or  within  twenty-five 
miles  from  the  general  post-office,  the  seller 
should  deliver  or  cause  to  be  delivered  to 
the  purchaser,  or  to  his  agent  or  servant, 
immediately  on  the  arrival  of  the  cart,  wa- 
gon, or  other  carriage  in  which  such  ooels 
should  be  sent,  and  before  any  of  such  coab 
should  be  unloaded,  a  ticket,  according  to  a 
certain  form;  and  that,  in  case  any  such 
seller  should  not'  deliver  or  cause  to  be  de- 
livered such  ticket  as  aforesaid  to  the  pur. 
chaser  of  such  coals,  or  to  his  agent  or  ser- 
vant, before  any  part  of  such  coals  were  un- 
loaded, every  such  seller  should,  for  every 
tuch  oflence,  forfeit  and  pay  any  sum  not 
exceeding  202.'*  By  the  form  given,  the 
ticket  was  required  to  be  **  signed"  with  the 
name  or  names  of  the  seller  or  sellers,  and 
that  of  the  carman,  in  words  at  full  length : 


'—Hddy  that,  the  neglect  to  deliver  such 
ticket  might  be  pleaded  in  bw  to  an  action 
for  the  price  of  the  coals.  Page  37d 

3.  In  debt  for  goods  sold  and  delivered,  the 
defendant  pleaded,  thHt  the  goods  were  di- 
vers quantifies  of  coals  by  the  defendant 
purchased  of  the  plaintiffs,  and  by  theplain- 
ti£d  sold  and  delivered  to  the  defendant; 
that  tlie  said  quantities  of  coal  were  respec- 
tively  delivered  by  the  plaintifis  to  the  de- 
fendant a(\er  the  passing  of  the  above  act; 
that  each  of  the  quantities  of  coal  so  sold 
and  delivered,  at   the  respective  times  of 

•  the  sales  and  of  the  deliveries  thereof,  ex- 
ceeded in  weight  5601bs.,  and  that  each  of 
the  quantities  of  coals  was  so  delivered, 
within  the  city  of  London,  in  two  carts  and 
two  wagons ;  that  the  plaintiff^  were  the  sel- 
lers of  the  said  quantities  of  coals ;  and  that 
the  plaintiffs,  so  being  the  sellers,  did  not  de- 
liver or  cause  to  be  delivered  to  the  defendr 
ant,  or  to  his  agent  or  servant,  immediately 
on  the  arrival  of  the  carts  and  wagons,  and 
before  any  of  such  quantities  of  coels  were 
unloaded,  a  ticket  with  each  of  the  said 
quantities  of  coals,  nor  with  any  of  them, 
according  to  the  required  form,i^:vuKf  by  the 
pJaintiffe,  with  their  names  in  words  at  foil 
length,  according  to  the  statute ;  and  tfiat  the 
defendant,  at  the  times  of  the  said  sales  and 
deliveries  of  the  coals,  was  not  a  seller  of, 
or  dealer  in,  coals,  nor  did  he  purchase  the 
same,  or  any  part  thereof!  at  the  coal  mar- 
ket:— 

HeH,  that  the  plea  sufficiently  alleged  an 
omission  to  deliver  a  ticket,  in  contraven- 
tion of  the  statute ;  that  it  properly  alleged 
tlie  want  of  signature  by  the  sellers ;  and 
that  the  fact  of  the  defendant  being  a  dealer 
in  coals  at  the  respective  times  of  the  sales 
and  deliveries,  or  of  his  having  purchased 
the  coals  at  the  coal  market, — ^by  which  tlie 
necessity  of  delivering  a  ticket  would  have 
been  di^ipensed  with, — was  sufficiently  nega- 
tived. 376 
m.  Sak  of  an  Office. 

An  agreement  whereby — af\er  reciting  that 
A.  had  carried  on  the  business  of  a  law- 
stationer  at  6.,  and  alto  had  been  tub-dittribtk- 
tor  of  ttamp$t  coOeetor  of  atteeaed  tases,  &c., 
there,  and  that  he  had  agreed  with  B.  for  tho 
sale  of  the  said  business,  and  of  all  bis  good- 
will and  interest  therein,  to  him,  for  the  sum 
of  300/. — ^A.,  in  consideration  of  the  said  sum 
of  300/.,  agreed  to  sell,  and  B.  agreed  to 
purchase,  the  said  business  of  a  law-sta- 
tioner at  6.;  and  whereby  it  was  further 
agreed  that  A.  should  not  at  any  time  after 
the  1st  of  March  then  next  carry  on  the 
business  of  a  law-stationer  at  6.,  or  within 
ten  miles  thereof;  or  eolkd  any  of  the  aueued 
taxee^  &c.,  but  would  use  his  utmost  endea- 
vours to  introduce  B.  to  the  said  business  and 
offices^— is  illegal  and  void,  as  being  a  oonr 
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tmct  for  the  aale  of  an  office,  within  the 
5  &  6  Ed w.  6,  c.  16,  and  also  within  the 
49  Geo.  3,  c.  126.  Hcpkms  v.  Pru- 
coU.  Page  578 

CONVEYANCE  BY  MARRIED  WOMAN. 

Stt  HVSBAHD  AND  WlFX,  L 

COSTS. 
I.  CoU*  of  the  Cmue. 

1.  To  a  declaration  containing  t^\*o  special 
counts  on  ,two  different  contracts,  a  count 
for  work  and  labour,  and  a  count  upon  an 
account  stated,  the  defendant  pleaded,  as  to 
the  whole,  non  aseumptit ;  to  the  first  and 
second  counts  respectively,  pleas  in  justifi- 
cation ;  and  to  the  fourth,  a  plea  of  payment 

The  verdict  was  entered  for  the  defend- 
ant upon  so  much  of  the  issue  on  non 
assumpsit  as  related  to  the  first,  third,  and 
fourth  counts,  and  for  the  plaintiiT  upon  the 
special  pleas ;  and  the  court  arrested  judg- 
ment upon  the  second  count,  in  respect  of 
which  a  verdict  had  been  found  for  tlie 
plaintilf  on  non  assumpsit. 

Heldy  that  the  defendant  was  entitled  to 
the  general  co&ts  of  the  cause.  JElderton  v. 
Emmena.  498 

2.  Held,  also,  that  the  master  properly  di^al- 
lowed  the  plaintifi'  the  expenses  of  wit- 
nesses called  by  him  in  support  of,  but  not 
exclush'ely  applicable  to,  tlie  issue  upon 
which  he  was  successful.  498 

II.  OfJtnta. 

Jifter  Judgment  on  Demurrer.] — In  assumpsit 
on  a  special  agreement,  tlie  defendant 
pleaded  non  assumpsit,  and  a  special  plea, 
(going  to  the  whole  cause  of  action,)  to 
which  the  plaintiff  demurred.  At  die  trial 
of  the  issue  of  fact,  a  verdict  was  found  for 
the  plaintiff,  with  5/.  damages ;  and  the  de- 
fendant aAer wards  obtained  judgment  on 
the  demurrer  to  the  special  plea:— •£«/d^ 
that  the  plaintiff  was  entitled  to  the  costs  of 
the  trial  of  the  issue  of  fact.  Clarke  v. 
MUUt,  335 

III.  OfMotioM  and  Ruin, 

1.  Judgment  for  the  defendants  is  signed  on 
the  14th  of  November,  1846,  and,  on  the 
9th  of  March,  1847,  the  costs  in  the  cause 
are  taxed : — It  is  competent  to  the  defend- 
ants afterwards  to  tax  their  costs  of  a  rule 
for  a  new  trial  obtained  by  the  plaintififs  on 
tlie  2Uth  of  November,  1 846,  and  discharged, 
with  costs,  on  the  15th  of  January,  1847, — 
the  costs  of  such  rule  not  being  costs  in  the 
cause.     Neuron  v.  Boodle.  359 

Two  of  the  defendants  pleaded  separate- 
ly, and  were  represented  by  difi^erent  coun- 
sel, though  by  the  same  attorney: — /feW, 
tliat  tliey  were  entitled  to  present  for  taxa- 
tion separate  bills  of  costs  on  the  rule.    Ibid, 


2.  In  an  action  of  trespass  by  biisheirfl  and 
wife,  for  an  alleged  false  imprisooment  of 
the  latter,  a  verdict  was  found  for  the  de> 
fendauts.  The  plainliffs  obtained  a  rule 
nisi  for  a  new  trial,  which  was  discha^ed 
with  costs.  The  female  plaintiff  afterward* 
obtained  a  rule  ni^i  to  amend  that  rule  by 
striking  out  so  much  of  it  as  directed  costs 
to  be  paid  by  Aer,  on  tlie  ground  that  ihe 
was  no  party  to  it,  and  that  a  married  wo- 
man suing  or  being  sued  with  her  husband, 
is  not  liable  to  costs :  The  court  discharged 
such  rule,  unth  autSf  to  be  paid  by  tke  tcijt. 

Page  350 

IV.  Of  Attendance  of  Coiaud  at  Chaadxn 

The  costs  of  the  attendance  of  counsel  beibre 
a  judge  at  chamberss  m  ill  in  no  case  be  al- 
lowed in  future,  unless  the  judge  shall  cer- 
tify their  allowance.  227 

v.  In  jSdion  for  a  Tretpass  ecnmatted  afitr 

Koiiet. 

In  trespass  for  placing  stumps  and  stakes  on 
the  plaintiff's  land,  the  defendant  paid  into 
court  40j  .  which  the  plaintiff  took  oiit  in 
satiiifaction  of  tliat  trespass.  The  plaintiff 
afterwards  gave  the  defendant  notice,  that, 
unless  he  removed  the  stumps  and  stake?, 
a  further  action  would  be  brought  again^t 
him: — Held^  that  the  leaving  the  stumps 
and  stakes  on  the  land  was  a  new  tretpass: 
that  the  plaintiff  was  entitled  to  full  oosU 
in  an  action  for  their  continuance  aAer  the 
notice,  tliough  he  recovered  less  than  40f^ 
and  the  judge  refused  to  cenify  that  the 
trespass  was  wilful  and  malicious,  under 
the  3  &  4  Tict.  c.  24,  s.  2 ;  and  that  the 
proper  mode  of  obtaining  such  costs,  was, 
by  entering  a  suggestion  on  the  record,  un- 
der the  3d  section,  that  the  trespass  was 
committed  after  notice.  JBoyer  t.  Coofc.  236 

VI.  Of  Interpleader  Bnk. 
See  Irtkhplbadkk,  2. 

VII.  Heviewing  Taxation. 

1.  This  court  will  not  entertain  an  applicatioa 
to  review  the  taxation  of  costs,  afier  a  tran- 
script of  the  record  has  gone  lo  the  ooortof 
error.     Newton  v.  Boodk.  359 

2.  Or  where  the  amount  alleged  to  have  been 
improperly  allowed,  is  less  than  40s.    Ibid. 

3.  The  master,  in  taxing  the  costs  of  a  trial, 
having  allowed  a  large  sum  for  costs  in- 
curred in  the  execution  of  a  commission  lor 
the  examination  of  witnesses  in  India,  with- 
out exercising  any  discretion  as  to  the  pro- 
priety of  the  particular  charges : — ^Theeourt 
directed  him  to  review  bis  taxation.  Stetr- 
art  V.  Steele,  400 

COUNSEL. 
Cotf f  o/->&t  Co«n»  IV. 


INDEX. 


027 


COVENANT* 

Bnmcha  of  Vooenant  by  StUhlame, 

I.  A.  being  lessee  of  a  messuage  under  the 
corporation  of  London,  demised  it,  in  18'29, 
to  B^  C^  and  D.,  for  twenty-one  years ;  the 
lessees  covenanting  to  repair,  and  to  insure 
*«  in  the  sum  of  2500/.  at  the  least,  in  The 
Protector  Fire  Insurance  Office,  or  in  such 
other  respectable  insurance  office  in  Lon- 
don or  Westminster,  as  fiL,  C^  and  D.,  (tlie 
lessees,}  their  executors^  &c.,  should  think 
fit ;"  with  a  proviso  for  re-entry  for  breach 
of  any  of  the  covenants. 

In  1835,  C^  by  indenture,  granted  an  un- 
dcrlease  to  £.  and  F.,  for  the  residue  of  the 
term,  wanting  one  day;  the  underlease 
containing  the  like  covenants  to  repair,  and 
to  insure  "in  the  sum  of  2500/.  at  the  least, 
in  The  Protector  Fire  insurance  Office,  or 
in  such  other  re9|)ectable  fire  insurance  ol^ 
fice  in  London  or  Westminster  as  £.  and  F., 
their  executors,  &c.,  should  think  fit  ;'*  and 
also  a  proviso  for  re-entry  for  breach  of  any 
of  the  covenants. 

The  messuage  being  out  of  repair,  and 
uninsured,  the  executors  of  A.,  in  1643, 
brought  ejectment,  and  recovered  posses- 
sion i^Held,  that  C.  was  not  entitled  to  re- 
cover against  £.  and  F.  the  value  of  his  re- 
versionary interest,—- the  loss  thereof  not 
being  the  result  of  their  breaches  of  cove- 
nant, but  of  the  breaches  of  covenants  by  C, 
10  which  covenants  they  were  no  parties. 
Logan  V.  Hall  Page  598 

2.  Hdd,  also,  that  the  execution  by  the  de- 
fendants of  the  indenture  of  underlease, 
and  payment  of  rent  thereunder  to  C,  was 
sufficient  evidence  for  the  jury  that  C.  was 
solely  entitled  to  the  reversion  expectant 
upon    the    determination    of  the    under- 

598 


DE  INJURIA. 
Sa  PLXAOiire,  11.  ii. 

DEMAND  OF  POSSESSION. 
Set  Ejkctkxht,  I. 

DFJtfURRER. 

The  addition  of  causes  of  demurrer,  after 
signature  of  counsel,  does  not  make  a 
marrer  tptcial,     Clarke  v.  JUaU. 

JSind  tee  Plxadivo,  IV. 

DEPARTURE. 
Set  Plbabivo,  IIL 

DEVISE. 
&ffCMAmiTAiu  Uta 


the 
de- 
335 


DISCLAIMER  OF  TITLE. 
Set  EjxcTKKirT,  I. 

DISSOLUTION. 
0/  Ptarlmrtikip-^See  Pabtveu. 

DISTRES& 
See  LAitDLOBo  xiro  Tkhavt. 

DISTRINGAS. 
Set  Pbacticx,  L  2. 

DUPUCITY. 
See  PLXADiire,  I.  L  1,  3, 


EJECTMENT. 

I.  Notke  taqwH, 

A  lease  for  years  not  warranted  either  at  com* 
nion  law,  or  by  32  H.  8,  c.  28,  was  made 
by  A.,  tenant  in  tail,  to  E  AAer  A.*8  deaths 
C,  the  next  entailee  in  remainder,  demand- 
ed the  arrears  of  rent  accruing  in  C's  time. 
After  some  negotiation,  H.  refused  to  pay 
the  arrears  to  C,  alleging  that  D.,  and  not 
C,  was  entitled  to  the  estate-tail: — Htid^ 
that  no  tenancy  was  created  bet*veen  C. 
and  B.,  and  that  C.  might  maintain  eject- 
ment against  B.  without  notice  to  quit  or 
demand  of  possession, — ^that  the  setting  up 
of  the  title  of  D.  amounted  to  a  disclaimer 
of  the  title  of  C. ;  —and  that,  for  the  pur* 
poses  of  the  action  of  ejectment,  the  entry 
confessed  in  the  oimsent-rule  was  sufficient 
to  determine  the  lawful  possession  of  B. 
Doe  d.  PkiUipt  v.  Mlingt.  Page  188 

n.  Demand  of  Pottettion — jinte^  L 
III.  DiiclaUn  of  TUle--Jtnte,  I. 

IV.  Entry  confttted  by  the  Consell/•ru/!^— gfntc,  I. 

V.  Motion  for  Jvidgmeni  under  ^  O.  2,c.  28,s.  2. 

1.  Qutfrc,  whether  upon  a  motion  for  judgment 
against  the  casual  ejector,  under  4  6.  2, 
c.  28,  s.  2,  an  affidavit  stating  that  an 
amount  exceeding  half  a  year't  rent  was  in 
arrear,  and  that  there  was  •'no  sufficient 
distress  to  be  found  upon  the  premisesi 
countervailing  the  taid  arreart  of  rent  then 
due,"  is  sufficient :  or  whether  the  affidavit 
should  state  tliat  the  property  upon  the  pre- 
mises was  insufficient  to  countervail  half  a 
ytar't  rent.    Dot  d.  Grttton  v.  Rot,         576 

2.  Where  judgment  had  been  obtained  upon 
an  affidavit  which  the  party  was  appre- 
hensive might  be  held  to  be  defectiTe  in 
this  respect,  the  court  allowed  such  jndg- 
ment  to  be  superseded,  and  another  judg- 
ment lo  be  signed,  upon  an  amended  affi 
davit  nrid. 
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3.  Sembk,  that  no  special  ground  for  setting 
aiiide  the  first  judgment  was  necessary. 
Doe  d.  Greilon  y.  Boe,  Page  570 

VI.  Cofoent-Rule. 

The  undertakings  contained  in  the  common 
consent-rule  are  perumal^  an<l  binding  only 
to  the  extent  of  creating  a  liability  to  attach- 
ment 

They  cannot  be  enforced  by  the  repre- 
sentatives of  a  deceased  pany.  Doe  d. 
Harrimm  v.  Hanquon,  745 

VIL  Service  of  Declaration  and  Notice. 

1.  On  Moiher-in-lau)  of  Tenant.] — A  declara- 
tion and  notice  in  ejectment  were  left  with 
the  mother-in-law  of  the  tenant  (being  her- 
self tenant  of  part  of  the  premises)  on  the 
day  before  the  term,  and  the  wife  of  the 
tenant  on  the  same  day  acknowledged  tliat 
she  had  received  it,  and  it  was  then  ex- 
plained to  her ;  but  it  did  not  appear  that 
the  acknowledgment  took  place  on  the  pre- 
mises:— Held,  insufficient  even  for  a  rule 
nisi.     Doe  d.  RoyU  v.  Roe.  256 

2.  A  declaration  and  notice  in  ejectment  were 
left  with,  and  the  notice  was  read  and  ex- 
plained to,  the  motlier-in-law  of  A.,  die 
tenant,  (herself  tenant  of  part  of  tlie  pre- 
mises,) the  day  before  the  term;  the  wife 
of  A.,  on  the  same  day,  upon  the  premises, 
acknowledged  that  she  had  received  it,  and 
it  was  then  explained  to  her ;  and  A.,  on  a 
subsequent  day,  admitted  that  the  declara- 
tion come  to  his  hands  on  the  day  on  which 
it  was  served : — Held^  good  service.  Doe  d. 
RoyU  V.  Roe.  258 

VIII.  Title  ofDedaraHon  in,  193  (6). 

ELECrriVE  FRANCHISE. 
See  Case,  L 

EMBLEMENTS,  624  (a) 

ENTRY. 
Confession  o£—See  Ejxctxxht,  L 

To  avoid  a  fine,  197. 

ESCAPE. 
Set  Sflxmirr,  L 

ESTOPPEL. 
By  Indenture,  621,  n. 

EVIDENCE. 
L  Cf  Title  to  a  Rivenion. 

Exeoution  of  underlease  from  A.  to  B.,  by  B., 
the  sub-lessee,  and  payment  of  rent  by  B. 
to  A^  sufficient  evidence  for  a  jury,  that, 
although  A.  was  originally  co-lessee  with 
C,  A.  is  solely  entitled  to  the  possession. 
Logan  V.  HnlL  Page  598 


I  n.  JUettingWitnm. 

Proof  of  Handwriting.y^To  dispense  wii^ 
calling  the  attesting  witness  to  an  indentuio 
of  submisttion,  (who  was  the  son  of  the  de- 
fendant) the  plaintifi*  proved  that  repeaieti 
attempts  had  been  made  to  find  him,  iu 
order  to  serve  him  with  a  embpetma,  by  caii- 
ing  at  his  father's  bouse,  and  at  several 
other  places  where  he  had  resitled,  tuA 
also  at  a  hospital,  at  which  he  was,  as  a 
smdent,  in  the  habit  of  attending  lectures; 
and  that,  these  attempts  fiiiling,  a  euinino&s 
had  oeen  taken  out,  calling  on  the  defetjd- 
ant  to  admit  the  execution  of  the  indenture, 
on  which  the  judge  endorsed,  «No  onier; 
the  defendant  refusing  to  give  any  infonim- 
tion  ;" — Held,  that  enough  had  been  done  to 
justify  the  reception  of  the  indenture,  ujon 
proof  of  the  handwriting  of  the  subscribing 
witoess.  Spoontr  v.  Payne  Page  32s 

III.  Comnngfibn  for  Exatmnation  of  WUneua 

under  1  W.4,c  22. 

A  commission  having  been  granted  by  the 
court  of  Chancery,  for  the  examination  upon 
interrogatories,  of  a  wimess  for'  the  defend- 
ants in  an  i5isue, — this  court  refused  to  rarr 
tiie  terms  of  that  commission,  by  empower- 
ing the  plaintiff  to  cross^xaininc  the  wit- 
ness under  it,  viva  voce,  or  to  issue  anotbei 
commission  for  that  purpose.  Hargrove  r 
Hargrove.  648 

IV.  Commitsion  to  examine  Witngtiet  in  h/Stt— 

See  Costs,  VIL  3. 


FALSE  REPRESENTATION. 
See  Railway  Cokpast. 

FEME  COVERT. 

IJuMityfar  Cogf^See  Covn,  III.  2. 
And  tee  Hvsbajts  ahs  Wirx. 

FINE. 
Avoidance  of)  by  entry  or  actioo,  197  (6) 

FORFEITURE. 

Application  of  the  term  to  an  accrued  right  of 
re-entry.  699,  a 

FOREIGN  ATTACHMENT. 
9te  LoiTDoir. 

FRIENDLY  SOCIETT. 
EUetion  of  Treammr. 

By  the  rules  of  a  friendly  society,  raroXIed  vo- 
der the  10  6.  4,0.  56,  tho  power  fifelBCtiDf 
a  treasurer  and  other  officers  was  vested  in 
a  oonunittee  of  eZcwH.  Atameeangoftlie 
committee,  at  which  tern  of  the  maoiben 
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only  were  pvesent,— the  eleventh  not  hav- 
ing received  notice,— the  defendant,  the 
former  treasurer,  was  removed,  and  the 
plaintiif  appointed  in  bis  stead,  by  a  migo- 
rityof  the  votea:— UaM,  that  the  election 
.was  void,  although  the  absent  oomraitiee- 
roan  had,  for  a  considerable  period,  ceased 
to  attend  the  meetings,  and  had  intimated 
an  intention  not  to  attend  ajiy  more,  and 
although  the  defendant  had  demanded  a 
poll.     Roberti  v.  Price.  Page  231 

FRIVOLOUS  DEMURRER. 
See  Plxa]>ih»,  IV.  iii. 


HANDWRITING. 
See  Etidbhcs,  II. 

HIGHWAY  RATE. 

Uiukr  Local  AaL 

a  kx»l  act  for  the  improvement  of  a  par- 
ticular portion  of  a  parish,  it  was  provided 
that  every  inhabitant  or  owner  who  should 
be  assessed  for  the  rates  made  under  that 
act  for  any  lands  or  tenements  within  the 
timits  of  the  act,  should  be  released  and 
free  from  all  rates  and  assessments  towards 
the  pamng  amd  lighting  any  other  street, 
road,  or  place  within  the  parish,  in  respect 
of  such  lands  or  tenements  :-^Heldy  that  this 
did  not  exempt  an  occupier  of  premises  as- 
sessed within  the  local  district  from  being 
assessed  in  a  general  highway  rate  imposed 
upon  the  parish,  although  a  portion  of  such 
rate  might  be  expended  in  paving  parts  of 
the  parish  out  of  the  district.  Rkhardmm  v. 
2\bb9.  3U4 


—although  it  was  shown,  hy  anofhef  ijldu- 
vif,  that  she  perfectly  understood  that  to  be 
no  provisioa,  inasmuch  as  the  will  was  re- 
vocable.    In  re  Mary  Duum,         Page  631 

II.  lAokaUyof  the  Wife  for  CoeUSee  Cotm, 

III.  2. 


HUSBAND  AND  WIFE. 

I.  Conveyance  by  Married  Woman  under  3  Sf  A 

W.  4,  c.  74. 

1.  ,^fidamtfti^erejicknouUdgmeiU  taken  abroad,] 
•—In  the  case  of  an  acknowledgment  taken 
abroad,  the  court  will  not  dispense  with  an 
affidavit  of  verification,  sworn  and  authen- 
ticated according  to  the  local  law,  unless  it 
be  distinctly  shown  that  great  inconve- 
nience would  result  from  a  strict  adherence 
to  the  ordinary  rule.  In  re  SiqMa  Crvuh 
ford.  6'^G 

2.  Wtfe'e  Pro9isi9ii.}— The  eouit  refused  to  al- 
low a  cerdficate  of  acknowledgment  by  a 
leme  covert,  under  the  3  &  4  W.  4,  c.  74, 
tt>  be  filed,  where  it  appeared  from  answers 
lo  the  inquiry  of  the  commissioner  as  to 
whether  she  intended  to  give  up  her  into- 
cest  in  the  estate,  without  any  provision  be- 
ing made  for  her  in  lieu  thereof,  that  the 
Qoomderation  for  her  consent  was  a  pro- 
▼iaioa  madtf  for  her  by  her  husband's  will, 

VOL.  IT.  74 


INDIA. 
Commisiion  to  examine  Witnetae$    See   CoiTt, 

vn.  3. 

INDUCEMENT,  805,  n. 
Matter  o^  not  traversahle.    282,  n. 

INFANT. 
See  Plbadivo,  L  i. 

INFERIOR  COURT. 
Commitment  by  Judge  of. 

1.  Where,  under  the  8  &  9  Vict  c.  127,  s.  1, 
the  judge  of  an  inferior  court  of  record  has, 
upon  proof  of  the  ability  of  the  party,  made 
an  order  eimpUeUer  for  the  payment  of  a  debt 
by  instalments,  he  cannot,  after  default  made, 
gmnt  a  warrant  of  imprisonment  without 
giving  the  debtor  an  opportunity  of  being 
heard  against  the  granting  of  such  warrant. 
Ex  parte  Kinning.  5U7 

2.  Semble,  (by  CaisswKi,!..  J.,)  that,  under  this 
statute,  an  order  of  commitment  upon  non- 
payment cannot  be  embodied  in  the  origi 
nal  order  to  pay.  JUiid. 

3.  Whether  there  is  jurisdiction  under  this 
statute  to  commit  when  the  defendant  is  not 
resident  within  the  district,  queere.        Ibid. 

INN. 
Protection  of  goods  in,  from  distress.  561  (6} 

INNKEEPER. 
Obligation  of,  to  receive  guests.  555  (a). 

INSOLVENT  DEBTOR. 

I.  Jiephcation  of  Diecharge  under  1  4r  2  Via. 
c.  110,  to  a  Plea  of  Set-off. 

1.  Although  a  discharge  under  the  insolvent 
debtors  act,  1  &  2  Vict  c.  110,  does  not 
operate  as  a  complete  extinguishment  of  a 
debt  scheduled,  the  creditor  is  not  entitled 
to  plead  such  debt  by  way  of  set-ofi'to  an 
action  brought  against  him  by  the  insolvent 
for  a  demand  accruing  subsequently  to  his 
discharge.    Francis  v.  Dodaworth.  202 

2.  To  debt  for  64^.  8«.  4dL,  for  work  and  la- 
bour, interest,  and  on  an  account  stated,  the 
defendant  pleaded— first,  except  as  to  10/., 
never  indebted— secondly,  a  set-ofi*  of  «  a 
sum  equal  to  the  (unpuat  of  all  the  debtain 
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the  declaimtkm  meoiioned,"  &c^  except  as 
albretaid,  for  work  end  labour  as  a  surgeon 
and  apothecary,  &cj— thirdly,  as  to  10/., 
payment  into  court 

Tlie  plaintiff  joined  issue  on  the  first 
plea,  took  tlie  10/.  out  of  court,  and  repUed 
to  the  second,  as  to  30t  12j.  6d^  parcel.  &c^ 
that,  on,  &C.,  he,  the  plaintiff,  then  being  an 
insolvent  debtor  in  actual  custody,  &c.,  was 
duly  discharged,  according  to  the  1  &  2 
Vict  c.  1 10,  of  and  from  the  said  sura  of 
30L  12 J.  Od,  and  that  the  said  order  and 
discharge  still  remained  in  full  force,  *<  and 
thai  thig  the  plaintiff  toot  ready  U>  vmfy ;" 
and  tl)at  the  plaintiff  never  was  indebted  in 
the  residue  of  the  money  alleged  in  the 
second  plea  to  be  due  from  him  to  the 
plaintiff,  concluding  to  the  comntry  >^ 

Heldf  that  the  replication  was  bad  on  spe- 
cial demurrer,  for  not  setting  out  the  seve- 
ral matters  necessary  to  show  that  the 
plaintiff  was  entitled  to  his  discharge  under 
the  statute,  or  that  he  had  duly  complied 
with  its  requisitions.  Francii  v.  J)od»- 
worth.  Page  202 

3.  Whether  the  double  conclusion  was  good, 
or  whether  the  whole  ought  to  have  con- 
cluded to  the  court,  quart.  Ibid. 

II.  Diichargt  under  5^6  Vid,  c.  116.     Plea 
o/-~See  Plxadivs,  I.  iv. 

Awi  He  Saxam,  I. 

INSPECTION. 

Of  Private  DocutnenU, 

Set  PxACTicx,  in. 

INSURANCE. 
Total  Loea. 

A  policy  contained  a  clause,  that  the  ship  was 
to  be  **  allowed  to  be  sea-worthy  during  the 
voyage."  In  the  course  of  the  voyage  she 
met  with  a  violent  storm,  by  which  she 
was  much  damaged,  and  obliged  to  put 
into  the  Mauritius.  On  examination  there, 
it  was  found  that  the  ship  would  require 
very  extensive  repairs  to  make  her  sea- 
worthy, and  that  the  cost  of  such  repairs 
would  exceed  her  value  when  repaired: 
that  many  of  the  beams  were  broken,  and 
many  of  the  bolts  and  £utenings  loosened ; 
and  that,  the  vessel  being  old,  and  in  many 
parts  decayed,  the  decayed  parts  could  not 
be  again  made  use  of,  as  they  would  not 
bear  re-bolting,  but  would  require  to  be  re* 
placed  with  new  timbers. 

In  an  action  upon  the  policy,  averring  a 
u^l  loss  by  a  peril  insured  against,  the 
judge  left  it  to  the  jury  to  say  whether  the 
costs  of  the  repair  of  the  damage  arising 
from  the  perils  insured  against  woidd  have 
been  greater  than  the  value  of  the  ship 
when  repaired ;  teUJog  them,  that,  if  they 


were  of  that  opinion,  they  should  find  fcr 
the  plainti^— which  they  did  li— 

heldj  that  this  was  a  corveei  direction, 
and  the  verdict  warranted  by  the  evidence  \ 
for,  that  the  judge  was  not  bound  to  tell  the 
jury,  that,  in  considering  the  repairs  tfast 
were  necessary,  they  must  exclude  from 
their  estimate  all  such  repairs  as  were  ren- 
dered necessary  by  the  decayed  state  of  the 
ship.    Philip  T.  Naime.  Page  343 

INTENTION. 
Set  LxTTXBs-P.ATX]rr,  IL 

INTERPLEADER. 
Sher^'tMmle. 

1.  The  sheriff  is  not  entitled  to  call  upon  pai- 
ties  to  interplead,  where  he  has  already  ex- 
ercised a  discretion  in  the  maner.  Cnmp 
V.  Day.  '6*  J 

2.  llie  sheriff,  on  the  20tb  of  May,  entered 
for  the  purpose  of  making  a  levy  on  the 
goods  of  &,  under  a/L/o.  at  the  suit  of  A 
Finding  that  K's  person  and  property  were 
protected  by  an  order  of  a  commissioner  of 
bankrupts,  imder  the  7  &  8  Vict  c.  96,  the 
sheriff  withdrew.  On  the  21st,  C.  pur- 
chased the  goods  from  the  official  assignee*, 
and,  on  the  3d  of  June,  K  s  petition  beioK 
dismissed,  the  sheriff,  who  had  been  rule<l 
to  return  tlie  writ,  entered  a  second  tiioe 
for  the  purpose  of  making  a  levy.  Being 
then  met  by  C.  s  claim,  the  sheriff  obtained  s 
judge's  order  directing  an  issue  under  the  in- 
terpleader act,  to  try  whether  or  notthegocds 
seized  by  him,  were,  at  the  time  o/thetfiMd 
levy,  the  property  of  C.  The  plaintiff  therp. 
upon  obtained  a  rule  calling  upon  the  she 
riff  and  C.  to  show  cause  why  that  order 
should  not  be  set  aside,  on  the  ground  that 
the  sheriff  bad  by  his  lachea,  in  not  spply- 
ing  on  the  20th  of  May,  precluded  himself 
from  the  benefit  of  the  interpleader  act;  or 
why  the  order  should  not  be  amended,  by 
substituting  the  date  of  the^^sC,  for  that  of 
the  second  levy  >— - 

The  court  made  the  rule  absolute  km 
setting  aside  the  order,  but  directed  that  A 
should  pay  C.'s  costs  of  appearing  on  die 
rule,  inasmuch  as  the  appearaixseof  C  u**! 
necessary  for  the  purpose  of  opposing  an 
amendment,  the  effect  of  which  woold 
have  been,  to  require  him  to  sustain  a  title 
he  had  never  set  up. 

3.  On  the  16th  of  January,  1847,  the  sberitf 
seixed  certain  goods  and  moneys  of  the  de- 
fendant under  a  teatatmm  JL  feu,  the  net  pro- 
ceeds of  which  he  handed  over  to  the 
plaintiffs  in  part  satisftctioQ  of  their  jodf 
ment  He  at  the  same  time  aeised  cevttia 
bills  of  exchange  and  a  promisaoiy  noie, 
which,  ixM  being  due,  he  retained.  On  the  3d 
ofFebruai/ihe 
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bankruptcy  had  issued  against  the  defendant. 
On  tlje  4th,  he  was  ruled  to  return  tlie  writ; 
and,  on  the  1 1th,  he  returned  what  he  had 
done  under  the  writ  On  the  18th,  he  re- 
ceived notice  that  assignees  had  been  ap- 
pointed ;  and  the  bills  and  note  were  then 
claimed  on  their  behalf.  AAer  some  ne- 
gotiation with  the  solicitor  to  the  fiat^  the 
sheritf  took  out  an  interpleader  summons 
on  the  29th  of  April  ;~HdU;that  he  bad  by 
his  laches  disentitled  himself  to  relie£  ifwf- 
ton  V.  Yoiuiig,  Page  371 

INTERESSE  TERMINI,  192  (a). 


JOINT-STOCK  COMPANY. 
Set  Railway  Cokpaht. 

JUDGE'S  ORDER. 

1.  Serviet  of.] — A  party  who  obtains  a  judge's 
order,  can  derive  no  benefit  IVom  it  unless 
it  be  duly  served  upon  his  opponent  Btl- 
cher  V.  Goodered.  472 

2.  Stay  of  Proctedingt.]^'A  judge's  order  stay- 
ing the  proceedings  until  a  given  day,  in 
order  to  aiibrd  time  £or  an  application  to  the 
court,  does  not  dispense  with  the  necessity 
of  the  ordinary  notice  of  motion,  in  order  to 
entitle  the  party  to  have  his  rule  nisi  drawn 
up  with  a  stay  of  proceedings.  Ibid. 

JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 
See  Pbacticx,  V. 

JURAT. 
Form  of-~8ee  Awwinkm,  II. 


LACHES. 

See  IlTTXBPLBADXK,  L 

LANDLORD  AND  TENANT. 

L  What  dittrainable. 

Horses  and  carriages  standing  at  livery  are 
not  exempted  from  distress  for  rent  Par- 
tone  V.  GingeU,  545 

II.  lUteiUum  of  Goode  digtramtd, 

A  landlord  who  has  accepted  the  rent  in  ar- 
rear,  and  the  expenses  of  the  distress,  after 
tlie  impounding,  cannot  be  treated  as  a  (res* 
paster  merely  becanse  he  relaifu  jtoeteuion 
of  the  goods  distrained— although  his  refu- 
sal to  deliver  them  up  to  the  tenant  may 
amount  to  a  conversion,  so  as  to  render 
him  liable  in  frtNMT.  fTctl  t.  Ai66f.        172 

LEASE. 

Elxtentaf  liability  of  lessee  and  assignee.  6 1 5,  n. 


Subject  to  right  of  re-entry,  not  determined 
until  actual  entry  by  or  on  behalf  of  land- 
lord. Page  601,  n. 

LETTERS-PATENT. 
L  Particulan  of  Infringemenlt, 

1.  In  an  action  ibr  infringing  a  patent,  the 
court  has  a  general  power  to  order  a  par- 
ticular of  the  alleged  infringements.  Thi 
IHedricTelegrapk  Company  v.  NoU.        462 

2.  But,  where  the  specitication  claimed  a  com- 
bination of  numerous  improvements,  (in 
electric  telegraph?,)  the  court  refused  to 
compel  the  plaintid's  to  give  the  defendants 
such  particuiars^-^;onceiving,  that,  from  the 
nature  of  the  patent,  the  plaintififs  would  be 
thereby  put  to  great  difficulty  and  embar- 
rassment, and  tliat,  under  the  ciruumstances, 
(the  matter  having  been  debated  in  Chan- 
cery upon  a  motion  for  an  injunction,)  the 
defendants  must  be  taken  to  pottess  ade- 
quate information  on  the  subject  Ibid, 

II.  Infringement. 

In  case  for  infringement  of  a  patent,  the  de- 
fendant pleaded  not  guilty, — ^that  tlie  plain- 
tifi'was  not  the  true  and  Urst  inventor, — and 
that  the  invention  had  been  previously  wholly 
or  in  pert  publicly  and  generally  known, 
used,  practised,  and  published  iu  England : — 
Held,  that  the  issue  on  the  first  plea  must 
be  determined  by  the  adt  done  by  the  de- 
fendant without  reference  to  tlie  existence 
or  the  non-existence  of  a  fraudulent  intention  ; 
— ^that  the  second  plea  would  be  proved  by 
showing  a  publication  before  the  date  of  the 
letters-patent, — and  that  the  third  plea  only 
raised  a  question  of  user  before  the  grant 
of  the  letters-patent  Stead  y.jinderaon,   806 

LIBEL. 

Joinder  of  plaintiffs  in  an  action  for.  264  (a). 

Colloquium, 
K  Warning.  J.  C.  &  Co.,  share-brokers,  (mean- 
ing tlie  plaintiffs,)  are  informed  that  the  200 
Manchester  and  Southampton  Railway 
shares  bought  by  J.  C,  under  a  false  repre- 
sentation of  the  market,  at  8/.  per  share,  or 
1625/,  and  sanctioned  by  C.  J.,  (meaning 
the  defendant)  and  paid  for  at  the  time  of 
purchase,  that  he  forthwith  sends  them  to 
the  Manchester  and  Southampton  commit- 
tee, with  instructions  to  return  the  deposit 
balance  to  him,  (meaning  the  defendant,) 
unless  C.  &  Co.  (meaning  the  plaintiffs) 
claim  it,  or  elect  to  proceed ;  and,  unless 
C.  &  Co.,  (meaning  the  plaintiffs,)  within 
the  present  year,  armnge  to  return  the 
16251.  to  him,  (meaning  the  defendant,) 
also  the  7/.  expenses  incurred  for  advertise- 
ment and  solicitor  to  procure  proof  of  hav- 
ing paid  C.  &  Co.  (meaning  the  plaintiffs) 
1600/.  and  29/.  oommiseion,  C.  J.  (meaning 
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Ae  defendant)  v  ill  adopt  legal 
The  amount  wiU  be  taken  by  uutalments, 
on  lecarity  being  deposited  with  any  bank- 
ers but  those  who  recommended  C.  & 
Ca:"— 

Held,  that,  in  the  absence  of  a  alloquium 
pointing  the  above,  or  an  ayerment  of  spe- 
cial damage,  the  publicatiou  was  not  action- 
able.    Capel  V.  Jones.  Page  259 

LIGHTING  AND  PAVING. 
See  Highway  Rats. 

LIMEKILN,  805,  n. 

LIMITATIONS  (STATUTE  OF). 
See  fioHO. 

LIVERY  STABLE. 

Horses  and  carriages  standing  at  liveiy  are  not 
exempted  from  distress  fot  ma.  Panons 
T.  Gingdl.  645 

LOCAL  ACT. 
See  HioBWAT  Ratk. 

LONDON. 
JUtacfmient  in  the  Mayor's  Court. 

L  L)  an  action  by  A.  against  B.,  execntion  exe- 
cuted upon  a  foreign  attachment  in  the  lord 
mayor's  court  of  London,  b  a  good  plea  in 
bar  of  the  further  maintenance  of  an  action 
in  this  court  against  C,  the  garnishee,  in 
respect  of  the  same  debt  Webb  v.  Htar- 
rell.  287 

2.  A  plea,  alleging  that  the  plaint  was  lexied 
in  the  lord  mayor's  court  before  the  com- 
mencement of  the  suit  here,  but  not  aver- 
ring that  the  scire  facias  quart  executionem 
non  issued  against  C.  had  issued  before  tlie 
commencement  of  the  suit  here— is  snflS- 
cient.  Jbid. 

3.  In  such  a  case,  the  plea, — following  the  al- 
legation of  the  custom,  which  was  not  tra- 
versed,—-stated,  that,  at  a  certain  court,  it 
was  commanded  to  the  seijeant-at-mace, 
that  he,  according  to  the  custom,  should 
warn  the  defendant,  without  setting  forth 
any  precept  y*-£M,  euffieiem.  645 


MAUCE. 
&tCAss,L 

MARINES. 

Sale  ef  oommis«ion  in,  void,  under  6  &  6 
Bdw.  6»  e.  16.  679,  n. 

MATERIAL  ALLEGATION. 

&ff  PUAHIIM,  IL  ill. 


MAYOR'S  C0I7BT. 
See  La»av. 

MEMORANDUM,  225. 

MERITS. 
4gukmt  of—See  Pbactics,  VUL  &. 

MINE. 
iMataay  of  Co-aikemiMnn. 

One  of  several  co«dventurers  in  a  nuiie  haa 
not,  as  such,  any  authority  to  pledge  tlie 
credit  of  the  general  body,  for  money  bur- 
rowed for  the  purposes  of  the  coocem.  And 
the  fact  of  his  having  the  general  mofui^e- 
ment  of  the  mine  makes  no  diiference,  in 
the  absence  of  circumstances  fiom  which 
an  implied  authority  for  that  purpose  can 
be  inferred.    EidUls  y.  BenmU,     Page  686 

MISNOMER. 
See  Pmacticx,  VII. 

MITTIMUS. 
To  C.  P.  of  record  out  of  Chanoery.      664^  ik 

MORTMAIN, 
See  Cbabitablx  Uta. 

MUI.TIFARIOUSNESS. 
£Sw  Plxadikb,  I.  L 

MUTUAL  PROMISES. 
See  ATTomKXT,  IL  2. 


NEW  ASSIGNMENT. 
See  PLXAViiro,  IIL 

NON-ASSUMPSIT. 
See  PLKADiira,  L  L  4. 

NONSUIT. 
JudgmnU  as  i»  earn  o/— Sm  PBAcntB,  T. 

NORLAND  ESTATE. 
See  HisBWAT  Ratb.  ' 

NOTICE  TO  QUIT. 
Dispensation  wi&,  by  diBCteimer.     191  (i^ 

NUISANCE. 
Jaum  «9xm  tJbs  CamfirSee  Cabx,  O. 
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OFFICE. 
Conlrad  for  sak  vf-^^te  CavTBarr,  ID. 

ORDER 
Sm  JvBax't  Obbib. 
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PARUAMENT. 

Jttiam  tigaiiut  lUhiming  Ogieer  fir   r^tiiing 

Vote, 
See  Casi,  I. 

PARTICULARS. 
Of  Infiingtmenti — See  ^BTTxaa-PATBirT,  L 

PARTNERS. 
Eddeneeo/DiiaohUiim. 

The  <)«fendant,  who  had  dealings  with  A. 
and  B.  as  partners,  afterwards  made  a  con- 
tract with  A.  in  R's  preaence,  and  received 
letters  with  reference  to  such  contract,  bear- 
ing the  signature  of  the  firm.  In  an  action 
by  B.,  A.,  who  was  called  as  a  witness, 
stated  that  he  had  ceased  to  be  a  partner 
prior  to  the  date  of  the  contract,  and  tliat  he 
made  it  as  agent  for  B. : — Held,  that  the  jury 
were  wau-ranted  in  finding  that  die  oou- 
iract  was  with  B.  alone,  although  there  Was 
no  precise  evidence  of  the  dissolution  of  tlie 
partnership  between  A.  and  B.  Cox  v. 
MmhbanL  Page  317 

jiad  ne  B*VKnro  Coxpavv. 
Mivx. 

PAVING  AND  LIOHTINO. 
Set  HieHWAT  Rats. 

PAYMENT. 
Jb'gmuntativi  PUa  of—See  Plxadivo,  L  L  2. 

PETTY  BAG  OFFICE,  054,  n. 

PLEADING. 
L  Pieot. 


DmpHaltif^  JhgmmmUatioe- 
aeit,  and  Ambiguity, 

1.  To  a  count  by  drawer  against  acceptor  of  a 
bill  of  exchange,  the  latter  pleaded  that  he 
accepted  tlie  bill  in  blank  whilst  he  was  an 
infant,  that  the  plaintiff  afterwards  altered 
it,  by  datfng  it  of  a  day  8ubsec|uent  to  the 
defendant's  attaining  his  m^rity,  and  that 
the  defendant  never  ratified  or  assented  to 
such  alteration  after  he  came  of  age  .^^/f«/d^ 
(on  special  demurrer,)  that  the  plea  was 
not  multifarious,  double,  or  ambiguoos. 
Harrieom  v.  Cdgreave.  562 

2.  To  a  count  on  a  bill  of  exchange,  the  de- 
fendant pleaded,  that,  after  the  bill  became 
due,  he  made  a  promissory  note  payable  to 
the  plaintiff 's  order  on  demand,  and  de- 
livered the  same  to  the  plaintiff,  who 
took  and  received  the  nme,  **  for  and  on 
account  of"  the  bill,  and  the  causes  of  ac- 
tion in  respect  thereof;  and  that  afterwards 
he  delivered  io  the  plaintiff  a  warrant  of 
attorney,  and  that  the  plaintiff  accepted 
and  received  the  nine,  in  full  Mliafhction 


and  discharge  of  the  said  note,  and  of  all 
causes  of  action  in  respect  thereof,  and  of 
the  causes  of  action  in  the  count  mentioned: 
Held,  that  the  plea  was  not  double.  Feame 
V.  Cochrane.  Page  274 

3.  Quare,  whether  it  was  bad,  as  being  an  ar- 
gumentative plea  of  payment  Ibid, 

4.  In  assumpsit  by  vendee  against  vendor,  for 
not  delivering  a  proper  abstract  of  title,  ihe 
declaration  alleged  that  the  sale  was  subject 
to  a  condition  that  the  vendor  should  do- 
liver  an  abetraet  of  title  to  the  purchaser ; 
and  assigned  a  breach,  in  the  non-delivery 
of  any  abstract  showing  such  a  good  and 
sufficient  title  as  the  plaintiff  was,  accord- 
ing to  the  condition,  entitled  to  require  to  be 
shown. 

Plea,  that,  at  the  'time  of  the  making  of 
the  promise,  it  was  agreed,  as  part  of  the 
contract,  that  ttie  defendant  should  deliver 
an  abstract  of  his  title,  commencing  with  a 
deed  of  conveyance  from  A.  to  B^  dated^  ^fc, 
o/i?y,  and  should  not  be  required  to  furnish 
any  other  abstract,  or  go  into  any  previous 
title,  &c. 

Hdd,  bad,  on  special  demnrrer,  as  an  ar 
gumeiTtative   and  circuitous  denial  of  the 
contract   stated    in    the    declaration,    and 
amounting  to  non-assumpsit  only.  Sharland 
V.  LeifchUd.  529 

ii.  Nonjoinder  of  Co-€ontrador,]-^A  plea  in 
abatement  of  the  non-joinder  of  co«ontrac- 
tors  resident  teiihin  the  jurisdiction  of  the 
court,  alleging  that  the  contract  was  made 
with  the  defendant  and  such  resident  co- 
contractors,  and  also  with  other  co-contrao- 
tors  resident  vnihout  the  jurisdiction  of  the 
court,  is  bad ;  the  statute  3  &  4  W.  4,  c  42, 
s.  8,  requiring  the  defendant  to  state  in  his 
plea  that  aU  are  rendent  within  the  juris- 
diction, and  to  verify  the  residence  of  all 
by  affidavit     Joll  v.  Lord  Cyrton.         249 

iii  Diecharge  under  the  Inaohent  DeUtfr9  jSct^ 
1  4r  2  Viet.  c.  110.— iSn  brtoLrnrT  Dvbtob. 

iv.  Diecharge  wider  6  ^  6  Vid,  e,  116.]— In 
pleading  a  discharge  under  the  5  &  6  Vict 
c.  116,  the  proceedings  in  conformity  with 
s.  4,  or  the  order  for  protection  and  distri- 
bution under  sect  10,  should  be  set  out 
Wright  V.  Hutchineon,  569 

V.  Plea  to  the  Juriedietion  of  the  Ccwri— &f 
Pbactigx,  VII.  5. 

n.  JUpHeatiom. 

i.  StahiH  of  LimUatumM^ — Reptication  to  a 
plea  of  the  statote  of  limitations,  in  debt  on 
bond.     Tueibcy  v.  Baakine,  655 

ii.  De  injuria. 

To  a  ooant  in  assumpsit  for  mondy  paid  to  the 
defendant's  use,  the  defendant  pleaded  that 
the  money  was  paid  for  differeneea-on  tkna 

8D 
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tjargains  in  the  funds,  in  violation  of  the 
statute  7  G.  2,  c.  8 : — Held,  that  dt  vyuria 
was  a  good  replication.    Mortimer  ▼.  GelL 

Page  543 

iii.  jidtmstiotu  tn  Pleading. 

In  a  debt  by  A.  against  B..  on  a  bond  entered 
into  jointly  and  severally  by  B.  and  C.  to  A. 
in  the  penal  sum  of  5000/.  the  condition, 
(set  out  an  oyer,)  aAer  reciting  that  C.  had 
been  appointed  collector  of  taxes,  and  that 

A.  h;ui  consented  to  become  one  of  his  sure- 
ties,  was  slated  to  be,  that  B.  and  C.  should 
keep  harmless  and  indemnify  A.  from  and 
against  all  costs,  charges,  &c.,  which  he 
should  incur  in  consequence  of  his  becoming 
siK'li  surety.  B.  pleaded  that  A.  had  not,  at 
any  time  since  the  making  of  the  bond, 
been  in  anywise  damnified  by  reason  or 
means  of  any  matter,  cause,  or  thing  in  the 
oou'lition  mentioned.  To  this  plea,  A.  re- 
plied, that  C.  continued  coHecrtor  until,  &c. ; 
that,  during  the  said  time  that  C.  continued 
such  collector,**  divers  large  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  of 
money,  exceeding  500/.,  to  wi/,  2006/.  7j. 
10(/.,'*  came  to  the  hands  of  C;  and  that  C. 
did  not  pay  over  the  same,  or  any  part 
thereof,  to  ihe  receiver-general :  and  A.,  for 
assigning  a  breach  of  the  condition  of  the 
bond,  j^aid,  that  by  reason  of  such  default, 
he  was  called  upon  by  the  receiver-general, 
and  forced  and  compelled  to  pay,  and  did 
pay  to  the  receiver^eneml,  a  large  sum  of 
money,  'o  uri/,  500/^  parcel  of  the  moneys 
BO  recei\ed  by  C.  as  such  collector.  To  this 
R  rejoined,  tliat  A.  was  nut  forced  or  obliged 
to  pay  the  said  sum  of  money  in  the  replica- 
tion in  that  behalf  mentioned,  or  any  part 
thereof,  in  manner  and  form  as  alleged  ^— 

Held,  that,  by  tliis  rejoinder,  the  receipt 
of  500/.  by  C.  was  not  admitte<l ;  and  that, 
in  the  absence  of  evidence  to  show  that 
some  money  had  been  received  by  C,  no- 
minal damages  only  could  be  assessed  on 
the  breach  assigned. 

Held^  also,  that  the  mere  production  of  a 
judgment  signed  against  A.,  under  a  judge*s 
order,  for  500/.,  at  the  suit  of  the  receiver- 
general,  was  not  evidence  of  the  amount  of 
the  damage  sustained  by  A.  in  consequence 
of  his  suretiship.     King  v.  Norman.       884 

And  tee  Insolvknt  Dkbtob. 

ni.  New  Jitngnmeni. 

Departure.] — 1.  In  trespass  against  B.  and  C, 
for  seizing  and  converting  the  goods  of  A., 

B.  alone  justified  the  seizure  and  impound- 
ing  of  the  goods  as  a  distress  for  rent,  with- 
in thirty  days  afler  they  had  been  wrong- 
fully removed  from  the  demised  premises. 
A.  new  assigned,  that  he  brought  his  action, 
not  for  the  trespawes  in  the  plea  mention- 


ed, but  for  that  B.,  after  the  aeizme,  and 
aAer  payment  and  acceptance  of  the  ceat 
and  expenses,  and  after  he  ought  to  have 
restored  to  A.  the  goods  ao  distrained,  re- 
tained possession  thereof,  and  sold  and  dis- 
posed of  them : — Semble,  that  this  wis  no 
departure.     Wett  v.  NUfbe.  Page  172 

2.  Qiuere,  whether  departure  may  be  taken 
advantage  of  on  goMTtf/ demurrer.        ]hid. 

IV.  Demurrers. 

i.  Generai  or  Special.y^The  addition  of  cansn 
of  demurrer,  aAer  the  signature  of  counsel, 
does  not  make  a  demurrer  tpeeiai.  CUniee 
V.  JUatt.  335 

ii.  To  part  of  a  Replieatum.] — Queere.  as  to  the 
right  of  a  defendant  to  demur  to  part  of  in 
entire  replication,  and  to  join  issue  upon  the 
residue.     Francis  v.  Dodtworth,  202 

iiL  Frioolous.y^l.  In  an  action  by  an  execu- 
tor upon  a  bond  given  to  his  lescaior,  a  de- 
murrer to  a  replication  traversing  a  pajmetit 
alleged  in  the  plea  to  have  been  made  to  a 
party  stated  to  have  been  a  co-executor  with 
the  plaintiff,  but  not  shown  to  be  alive,— 
on  the  ground  that  the  plaintitT  has  omitted 
to  describe  himself  as  tunnving  executor.— 
is  a  frivolous  demurrer.  TViofcfy  v.  Bait- 
kins.  655 

2.  To  a  declaration  upon  a  gnarantee,  the  de- 
fendant, who  was  under  terms  to  plead  i.«- 
suably,  demurred  generally,  on  the  grouod 
tliat  it  disclosed  no  consideration  for  the 
promise  stated. 

A  judge  at  chambers  having  set  aside  the 
demurrer  as  frivolous,  the  court  rescinded 
his  order, — ^holding,  that  the  constnictioo of 
the  guarantee  was  open  to  argument;  and 
that  the  demurrer  was  therefore  not  Aivo- 
lous,  within  the  rule.  WkOe  v.  Wocd- 
teordL  752 

V.  Particular  Pimnte. 

1.  jSdmistions^^nte,  II.  iii. 

2.  Ambigmtf — jinSe^  Li.  1. 

3.  Argumentative  Traverse    Jhde^  L  L  2,  4. 

4.  De  Injuria — Ante^  II.  LL 

5.  Demurrers — Ante,  IV. 

6.  Departure—Ante,  IIL 

7.  Duplidiif—Ante,  L  i.  1,  2. 

8.  Foreign  Altackntent — See  Loiriioir. 

9.  Frivolous  Demurrer — Ante^  IV.  iiL 

10.  Infamy — Ante,  L  i. 

11.  Jnsohencf — Ante,  I.  iv. 

12.  Material  Allegation~~Ante,  II.  ill 

13.  Multifariousness — Ante,  I.  1. 

14.  iVfio  Assignment — Ante,  IIL 

15.  NoH  assumpsit-'-'Ante,  I,  L  4. 

16.  Nonjoinder  of  Co-contractor-— Ante,  L  fi. 

17.  Statute  of  Limiitations~-Jtnie,  IL  L 

18.  Stodc-jobbing—Ante,  II.  iL 

19.  TraversahUAlUgat¥m--Atds,ll,icL 
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POSSESSION. 
Jkmohd of—Set  Ejictxivt,  L 

POST. 
Notice  aent  by.    237,  n. 

POST  OBIT  BOND. 
See  Bovo. 

PRACTICR 

I.   PrXKOM, 

1.  SiumntmM,\^V\dtpmt^  VI.  1. 

2.  Dif/ringoe.] — Upon  a  motion  for  a  distrin* 
gaiy  an  affidavit  stating  that  the  deponent 
**■  explained  the  nature  and  obgect  of  bis 
visit,"  is  insufficient      Duhou  v.  Lcysihtr. 

Page  228 

n.  Striking  out  Countt  or  PUoi. 

ji/^jforetU  Violatwn  of  R.  H.  A  W.  4,  r.  5.]— 
1.  Where  a  judge  at  chambers  has  declined 
to  make  an  order,  u(ion  an  application,  on- 
der  the  5th  and  Gih  rules  of  Hilary  term, 
4  W.  4,  to  strike  out  counts,  as  being  in  ap- 
parent viointion  of  the  former  rule, — it  is 
competent  to  tki  court  to  entertain  the  mat- 
ter.    Oriitell  y.  James.  768 

2.  A  count  for  goods  sold  and  delivered  was 
not  allowed  tc^ether  with  a  count  upon  a 
special  contract  upparentiy  for  the  price  of 
the  rame  goods,  unless  thd  plnintiff  coiUd 
satisfy  a  judge  at  chambers  tliat  he  bond 

JUk  intended  to  establish  a  distinct  subject- 
matter  of  complaint  in  respect  of  each  count ; 
dittenlientty  Cbxsswbll,  J.,  as  to  the  appli- 
cation of  the  rule.  Ibid. 

3.  The  plaintiff  contrarted  to  purchase  from 
A.  a  ship  then  in  course  of  building  at  Que- 
bec, and  to  accept  a  bill  for  the  price,  on 
the  Tessel  being  completed  according  to  the 
terms  of  the  contract,  and  registered  in  his 
name.  On  the  bill  being  presented  for  ac- 
ceptance, the  plaintiff  declined  to  accept  it, 
on  the  ground  that  A.  had  not  duly  per- 
formed his  contract;  whereupon  the  de- 
fendant undertook,  that,  if  tiie  plaintiff 
would  accept  the  bill,  he.  the  defendant, 
would  abide  by  and  perform  the  award  of 
certain  referees  to  be  appointed  to  deter- 
mine what  should  be  done,  in  case,  on  the 
arrival  of  the  ship  at  Dublin,  the  plaintiff 
should  have  any  cause  of  complaint  against 
A.  in  respect  of  his  performance  of  the  con- 
tract On  the  ship's  arrival,  the  referees 
awarded  that  a  certain  sum  was  pajrable  to 
the  plauitiff  on  account  of  deficiencies  in  the 
ship. 

The  court  refused  to  allow  the  plaintifli 
in  declaring  against  the  defendant  upon  his 
guarantee,  to  add  to  acountfornon-perform-, 
t»nce  of  the  award,  a  count  alleging,  that,  in 
eonaideration  of  the  plaintiff's  accepting  the 
fciU,  Ike  defendant  agreed  to  become  pex^ 


sonally  responsible  for  the  ilue  performance 
of  the  contract  by  A.,'-holding  tlie  joinder 
of  such  counts  to  be  in  apparent  violation 
of  the  5th  rule  of  Hilary  term,  4  W.  4.  Fa^ 
gan  V.  Harrimn.  Page  910 

Nat  corresponding  with  the  abstract.}'^.  Where 
pleas  are  pleaded  which  do  not  correspond 
with  the  abstract  delivered  with  the  sum- 
mons to  plead  several  matters,  the  proper 
mode  of  taking  the  objection  is,  by  motion 
to  strike  out  the  pleas.  Flight  y.  SmaU.    766 

III.  Jnqiectkm  of  Documents, 

In  an  action  against  the  proprietors  of  a  news* 
paper  for  the  breach  of  a  contract  to  em- 
ploy the  plaintiff  as  sub-editor,  the  defend- 
ants justified  the  dismissal  of  the  plaintiff 
on  the  ground  of  his  having,  from  improper 
motives,  lent  himself  to  the  insertion  of  a 
garbled  report  of  proceedings  in  a  court  of 
justice. 

Tlie  court  refused  to  allow  the  pbintiff 
u>  inspect,  and  take  copies  of,  the  original 
report  and  of  the  alleged  garbled  statement, 
— he  having  no  recognised  legal  interest 
therein.    Powell  v.  Bradbury  541 

IV.  Interpleader  RuU^See  Iittbbplbadxb. 

V.  Judgment  as  in  case  of  a  Nonsuit, 

Sufficieney  of  £zcicae.]— In  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit  in  a  coun- 
try cause  for  allowing  two  assizes  to  elapse 
without  proceeding  to  trial,  after  notice,— 
the  plaintiff  alleged  for  excuse  the  uncer- 
tainty of  the  law  as  to  the  liability  of  rail- 
way comminee-men,  and  that  he  was  desi- 
rous of  awaiting  the  determination  of  a 
similar  case  (the  particulars  of  which, 
however,  were  not  given)  pending  in  error 
from  the  Court  of  Exchequer. 

The  court,  holding  the  excuse  to  bejMrsf 
insufficient,  nevertheless  discharged  the  rule 
upon  a  peremptory  undertaking,  on  the 
ground  that  the  defendants  had  been  tardy 
in  their  application.  Edwards  r.  Ward.   315 

VI.  Term's  Notice  of  Pnxteding, 

Where,  in  this  court,  there  have  been  no  pro- 
ceedings within  four  terms  (or,  in  Q.  B., 
within  a  year)  after  issue  joined,  a  tennis 
notice  of  the  plaintiff's  intention  to  proceed 
must  be  given  before  be  can  give  notice  of 
trial :  it  is  not  enough  to  give  a  term's  no- 
tice of  trial.     TUley  y.  Collins,  758 

TIL  Settitig  aside  and  staying  Proceedings. 

1.  It  is  no  ground  for  setting  aside  a  writ  of 
summons,  that  it  is  ftamed  as  a/i/urteswrit, 
when  the  praape  is  for  an  a&aSj  or  that  it  is 
issued  against  Baron  A.,  without  stating 
his  Christian  name.    WeOsy.  Si^ffiM     750 

2.  A  writ  issued  in  an  action  intended  to  bn 
brought  against  one  John  6.,  by  mistake 
deicribed  him  a«  Henzy  G.,and  wat  aenred 
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upon  Henry  G.  Th«  mistake  in  the  mrvict 
being  discovered,  notice  wu  {(iven  to  Hen- 
ry G.  not  to  appear.  A  copy  of  a  plwritt 
Kummons  was  aome  months  aAerwards  left 
at  the  residence  of  John  G.,  the  real  de- 
fendant, still  describing  him  as  Henry  G. 
The  defendant  gave  this  copy  to  Henry  G., 
in  virhose  name  one.  Lewis,  an  attorney, 
entered  an  appearance,  demanded  a  de- 
claration, and  afterwards  (with  full  know- 
ledge that  the  appearance  was  no  appear- 
ance in  the  cause)  signed  judgment  of  non- 
pros, for  want  of  a  declamtion  -.—The  court 
set  aside  the  judgment  for  irregularity,  with 
costs  to  be  jKiid  by  the  attorney.  Bdctur  v. 
Gcodtnd.  Page  472 

3L  A  judge's  order  staying  the  proceedings 
until  a  given  day,  in  order  to  allbrd  time 
for  an  application  to  the  court,  does  not  dis- 
pense with  the  necessity  of  the  ordinary 
notice  of  motion,  in  order  to  entitle  the 
party  to  have  his  rule  nisi  drawn  up  with 
a  stay  of  proceedings.  Ibid. 

4.  In  an  action  against  a  surety  upon  a  bond 
conditioned  for  the  due  payment  to  the  re- 
ceiver-general of  all  sums  received  by  a 
collector  of  assessed  taxes,  a  judge  at  cham- 
bers has  no  autliority  to  order  the  proceed- 
ings to  be  stayed  as  to  certain  items  in  the 
plaintifts'  particulars  of  demand,  upon  pay- 
ment of  their  amount  into  court  Kepp  v. 
Wigg^,  678 

5.  The  defendant,  having  enteretl  an  appear- 
ance in  person  as  **  C.  5.  A.  W.,  Duke  of 
BruBswick  and  Luneburg,  sued  as  C.  F. 
A.  W.  D*£ste,  commonly  called  the  Duke 
of  Brunswick,*'  delivered  a  plea  to  the  juris- 
diction, with  an  affidavit  of  veriftcation,  re- 
spectively intituled  **  C.  F.  A.  W.,  toiwrcign 
Duke  of  Brunswick  and  Luneburg,  sued  as 
C.  F.  A.  W.  D'Este,  commonly  called  the 
Duke  of  Brunswick. ' 

The  plaintiff,  treating  the  plea  as  a  nul- 
•  lity,  signed  judgment : — The  court  refused 
to  aet  aaide  the  judgment,  without  an  affi- 
davit of  merits.     Mundm  v.  Tkt  IhiJu  of 
Brunswick,  321 

jind  ste  Ejxctxkitt. 

iniL  Sseond  Jpplieaiim  for  the  team  pmqtoee. 

A  judgment  signed  in  an  action  brought  by  A. 
in  the  name  of  B.,  having  been  set  aside  by 
a  judge's  order,  a  rule  nisi  was  obtained  to 
rescind  that  order,  on  the  ground  that  the 
summons  upon  which  it  was  made  had 
been  improperly  altered  by  the  defetidant's 
attorney.  This  rule, — which,  by  miitahey 
purported  to  have  been  moved  on  behalf 
of  B.^ — was  discharged  upon  an  affidavit 
of  B.,  showing  that  the  nile  had  been 
moved  without  any  authority  from  him, 
and  that  the  alteratioQ  in  the  summons  had 
been  made  with  his  sanction : — Hdd,  that  a 
•ncond   application  for  the  same  purpose 


might  be  made  on  the  beha]f  sf  A.,  the 
party  really  interested.     TiU  v.  Jhdaon, 

Page73C 

IX.  Judge^t  Order^-^See  Jvsei's  Oasu. 

PRiEaPE. 
MiMlaka »«— ^  Pbijctick,  VII.  I. 

PRESUMPTION. 
See  Wa»tk  Lahd. 

PRISONER. 

In  Cuetody  under  Chamrerjf  Ptoeem. 

This  court  has  no  power  to  discharge  upon  a 
habeas  a  prisoner  from  custody  under  pro- 
cess of  tbe  Court  of  Chancery,  and  cannot  en- 
tertain any  question  as  to  the  irregularity  of 
such  process.     Jn  re  Jindrtws.  226 

Jhid  see  Shiuvt,  L 

PUBLICATION. 
See  LxTTKBs-PATSirT,  IL 


RAILWAY  COMPANY. 

Fraudulent  Representation  on  jiUatment  of 

Shares, 

The  promoters  of  a  projected  railway  com- 
pany, in  Juna,  1845,  issued  a  proi&pectus 
stating  the  capital  to  con&ist  of  3.0Ul*,000/., 
in  120,000  shares  of  25/.  each,  and  stating, 
amongst  other  things,  that  application  would 
be  made  lor  a  bill  to  incorporate  the  com- 
pany early  in  the  next  session ;  and  that,  in 
case  parliament  should  not  sanction  the  un- 
dertaking, tbe  money  deposited,  deducting 
the  necessary  expenses  attending  the  pro- 
jection, would  be  returned  to  the  share- 
holders.  On  the  25tb  of  September,  the 
plaintiff  made  application  to  the  provisional 
committee  of  management  for  sixty  shares, 
by  a  letter  in  the  form  prescribed  in  tbe 
prospectus,  undertaking  to  accept  the  same, 
or  such  lest  number  as  they  might  appm- 
priate  to  him,  subject  to  the  regulaiious  of  the 
company^  to  sign  the  necessary  legal  doca- 
ments,  and  to  pay,  whenrequhsd^xhe  deposit 
thereon  of  12.  7s.  6d.  per  share.  Tbe 
conunittee,  by  a  letter  dated  the  llth  ef 
October,  but  not  sent  until  some  days  after, 
informed  the  plaintiff  that  they  had  allotted 
him  sixty  shares,  upon  condition  that  the 
deposit  of  IL  Is.  6<i  per  share  theieeo  wa« 
paid  on  or  before  the  ISth^  in  deiaslt  of 
which  the  allotment  would  be  Ibrfeitedt 
and  die  shares  disposed  of  to  other  appli- 
cants. This  letter  was  headed  ^^Nottnitf- 
ferable,"  and,  as  well  as  the  leKcr  of  appli- 
cation, described  the  concern  as  one  having 
the  amount  of  capital  and  the  nmmber  of 
shares  meationed  in  the  pfotpecttH,     Qa 
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the  17th  of  October,  the  committee  pub- 
liflhed  an  advertiaement  in  llie  Times, 
stating  that  <*  they  bad  completed  the  allot- 
ment of  shares."  There  was  evidence  for 
the  jury  that  the  plaintiff  saw  this  notice ; 
and  he  paid  his  deposit  on  the  22d  of  Oc- 
tober. On  the  4th  of  November,  the  plain- 
tiff signed  the  subscribers'  agreement  and 
the  parliamentary  contract,  by  which  the 
committee  were  empowered,  amongst  other 
things,  to  apply  the  money  received  ibr  de- 
posits, in  liquidation  of  the  preliminary  ex* 
penses  of  the  undertaking.  A  meeting  of 
the  shareholders  was  held  on  the  15th  of 
December,  at  which  the  plaintiff  for  the 
first  time  learned,  that,  although  applica- 
tions bad  been  made  before  the  17th  of 
October,  sufficient  to  absorb  the  whole 
120,000  shares,  58,000  only  had  been  al- 
lotted;  and  that,  in  consequence  of  the 
plant  and  sections  not  being  duly  deposited 
to  comply  with  the  standing  orders,  and  the 
want  of  necessary  flinds,  the  committee 
were  not  in  a  condition  to  go  to  parliament 
At  this  meeting,  resolutions  were  proposed 
expressive  of  confidence  in  the  committee, 
and  of  a  desire  to  proceed.  The  plaintiff 
moved  an  amendment,  that,  as  58,000 
shares  only  had  been  allotted,  the  deposits 
already  received  should  be  returned  to  the 
parties  who  had  paid  them.  The  chairman 
declined  to  put  the  amendment;  and  the 
original  resolutions  were  carried  by  a  large 
majority.  On  the  31st  of  December,  the 
committee  came  to  the  conclusion  that  to 
proceed  with  the  undertaking  would  be 
impracticable ;  and,  on  the  6th  of  January, 
the  plaintiff  brought  an  action  for  money 
had  and  received  against  the  defendant,  a 
member  of  the  committee  of  management, 
to  recover  back  his  deposit 

At  the  trial,  the  judge  told  the  jury  that 
the  plaintiff  was  entitled  to  a  verdict,  if  the 
defendant  knowingly  made  a  fiilse  repre- 
sentation which  was  a  material  induce- 
ment to  the  plaintiff  to  pay  his  money,  and 
if  the  plaintiff  executed  the  deed  under  the 
same  belief  that  induced  him  to  pay  the 
deposit  The  jury  having  /bund  for  the 
plaintiff:— BUt4  that  the  direction  was 
right;  and  that  the  judge  was  not  bound  to 
tall  the  jury  whether  or  not  the  letters  of 
application  and  allotment  constituted  a  va- 
lid and  binding  contract :  that,  the  letter  of 
allotment  not  being  an  unconditional  ac- 
ceptance of  the  offer  made  by  the  letter  of 
ap))lication,  the  two  did  not  constimte  a 
contract  under  which  the  plaintiff  could 
have  been  compelled  to  pay  the  deposit: 
and  that  the  plaintiff  had  not,  by  attending 
the  meeting  of  the  15th  of  December,  pre- 
cluded his  right  to  rescind  the  contract  on 
the  ground  of  fraud.     WmUner  v.  Shairp, 

Page  404 
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RETAINEX. 
Set  AiTOBjriT,  II. 

RETURNINO  OFFICER. 
8e$  Casx,L 

REVERSION. 
8m  CoTXSAVT,  3. 

RULE. 
DroMPMg  if^— &t  Bavkiv*  Coxvavt,  4. 

For  PaymeiUof  Momy  wnder  I  ^2  Firf.c.110, 

f.  18. 

In  cases  in  which  a  rule  of  court  ib(  the  pay- 
ment of  money  has  the  effect  of  a  judgment, 
under  1  &  2  Victc.  110,8.  18,  a  rule  ms^-« 
calling  upon  ^e  parties  to  show  cause  why 
the  amount  should  not  be  paid— is  unne- 
cessary.   2>of  d,  Harrimm  v.  HampamL 

Page  745 


SALE. 
L  JMwtry  and  aeeqfimKt  of  Chodt. 

A^  a  merchant  at  Birmingham,  bought  goods 
of  B.  &  Co.,  commission-agents  at  Manches- 
ter and  Leeds.  On  die  20th  of  March, 
1844,  the  goods  were,  by  A.*s  direction,  sent 
to  L.  &  Co.,  shipping'ttgents  at  Liverpool, 
employed  by  A.  to  receive  and  forward 
them  to  Valparaiso ;  and,  on  the  same  day, 
B.  &  Co.  wrote  to  L.  &  Co.,  advising  them 
of  the  transmission  of  patterns,  which  they 
requested  them  to  ship  with  the  goods,  «  as 

A.  might  direct  the  same  to  be  shipped.'' 
The  goods  were,  on  the  4th  of  April, 
shipped  by  L.  &  Co.  on  board  a  vessel 
bound  for  Valparaiso,  and  were  afterwards 
re-landed  by  order  of  a  member  of  the 
house  at  Valparaiso,  to  which  they  ware 
consigned  by  A.,  and  sent  to  B.  &  Co.'s 
house  at  Manchester,  for  the  purpose  of  be- 
ing re-packed  in  smaller  eases.  The  price 
of  the  goods  became  payable  on  the  96th  of 
April,  but  was  not  paid,  A.  having  in  the 
meantime  become  insolvent :— > 

Hdd,  that  the  property  and  possession  of 
the  goods  had  vested  absolutely  in  A.,  the 
vendee,  before  they  were  redelivered  to 

B.  &  Co.  at  Manchester;  and  that,  by 
such  re-delivery,  the  latter  acquired  no  new 
rights,  as  unpaiid  vendors.  Vdlpjf  v.  CHb- 
son.  837 

2.  Smbitt  that  the  tranmhu  was  at  an 
end  when  the  goods  reached  the  hands  of 
L.  &  Co. ;  but  that,  at  all  events,  the  right 
of  E  &  Co.  to  intercept  the  goods  was  gone,, 
when  A.  had  exercised  an  act  of  owner- 
diip  over  them,  by  re-landing  them,  and 
sending  them  to  be  re^jiaoked.  iUdL 

75  3o2 
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3.  A  coDtrast  of  sale  may  be  complete 
and  binding,  though  silent  as  to  the  price, 
(such  silence  being  equivalent  to  a  stipula- 
tion for  a  reatonabU  price,)  and  as  to  the 
time  and  mode  of  payment  Valpy  v.  Gib- 
ton,  Page  837 

II.  Of  a  apecifte  Chattel. 

L  k.  addressed  the  following  proposal  to 
B.: — »*I  do  hereby  agree  to  provide  afour- 
ieen-horte  engine,  and  sixteen-horse  boiler, 
with  fittings,  and  every  thing  complete,  for 
2G0/.,  and  to  deliver  and  erect  the  same  at 
the  mill  of  B.,  and  to  set  the  same  to 
work." 

To  this  B.  replied — « In  consideration  of 
your  supplying  us  with  a  certain  fourteen- 
horte  engine,  which  our  foreman  han  impeded, 
and  putting  the  same  in  thorough  repair, 
and  supplying  a  new  sixteen-horse  boiler, 
commonly  called  a  Corni.^h  boiler,  with  fire- 
place, valves,  steam-cocks,  and  gauges  com- 
plete, and  delivering  and  erecting  the  w  hole, 
and  setting  the  whole  at  work,  according  to 
the  undertaking  signed  by  you  and  left  with 
us,  we  agree  to  pay  for  the  same  S00^ — 
[Two  instalments  were  then  provided  for, 
and  the  letter  proceeded] — ^and  will,  on  be- 
ing satisfied  with  the  work,  as  per  your 
agreement,  pay  you  the  remainder  within 
two  months  of  its  completion :" — 

Held,  that  B.  bargained  for  and  bought 
the  specific  engine  which  was  afterwards 
erected:  and  that,  assuming  there  was  a 
warranty  as  to  its  power,  and  thwt  the  war- 
ranty was  broken,  that  was  no  answer  to 
an  action  ibr  the  price,  but  only  ground  for 
a  reduction,  or  the  subject  of  a  cross-action. 
Partom  v.  Saxton,  809 

2.  Held,  also,  that  the  stipulation  as  to 
deferring  the  payment  of  the  last  instalment 
until  A.'s  work  was  done  to  the  satisfaction 
of  B.,  referred  to  the  work  in  erecting  the 
engine,  and  not  to  the  price  of  the  engine 
itself.  899 

A  new  trial  was  directed,  on  the  ground 
that  no  question  had  been  left  to  the  jury  as 
to  wliether  that  work  was  such  as  ought 
reasonably  to  have  satisfied  B.  Ibid, 

SCIRE  FACIAS. 
Sm  BiiTKiBe  CoMr^KT. 

SCRUTINY. 
Set  Casi,  L 

SECOND  APPUCATION. 
At  PftAcncs,  Vin. 

SETTING  ASIDE  PROCEEDINGS. 
Sm  PBAcncK,  VIL 


SHARES. 

See  AvcTioirsaBe. 
Rail  WAT  Coxpaitt. 

SHERIFF. 

L  Etcape, 

1.  A.,  a  prisoner  in  execution  in  the  commoo 
jail  for  the  county  of  Radnor. — ^but  havtni;  a 
permanent  lodging  in  London,  where  h:5 
wife  and  family  resided,  and  to  which  it 
was  bis  intention  to  return, — ^petitioned  th«» 
court  of  bankniptcy  for  protection  from  pre*- 
cess,  under  the  5  &  6  Vict.  c.  1 16,  and  7  &  5> 
Vict.  c.  96,  and  a  commissioner  of  that  oor.n 
issued  his  warrant  to  bring  A.  before  bim 
for  examination.  Tlie  prisoner  was  acxx-rd- 
ingly  brought  up  to  London  on  Saturday, 
the  24th  of  January,  and  carried  before  il:? 
commisstioner  at  about  two  o'clock  on  ti)ra 
day,  when  his  petition  was  dismissed  fvr 
informality : — Held^  that  A.  had  a  sulSt  '>r: 
residence  within  the  London  district  to  ei- 
title  him  to  present  his  petition  there,  au  I 
that  the  commissioner  had  such  jurknlirtK  n 
in  the  matter,  as  to  justify  the  sheriff  in 
yielding  obedience  to  his  warrant  }ivu\. 
Davis.  Pa^e  444 

2.  Before  five  o'clock  on  the  Saturday  afKr- 
noon,  a  writ  of  habeas  corpus  was  jodseti 
with  tlie  town  agent  of  the  sheriff,  ami  :i 
copy  served  upon  the  officer  who  bad  A.  in 
custotlv.  The  writ  was  sent  into  Raiinf- 
shire  that  evening,  and  returned  on  tlir* 
following  Monday,  when  A.  was  taken  b- 
fore  a  judge  at  chambers,  and  commiued  tu 
the  Queen's  prison.  It  appeared  thai  .\.i 
state  of  health  was  such  that  he  could  tv\ 
without  inconvenience  and  risk,  have  betn 
carried  back  to  Radnorshire  on  the  tkitiirii.:  r 
night ;  and  that,  in  the  interval  between  fl. ' 
dismissal  of  his  petition  and  his  being  talrii 
before  the  judge,  the  officer  who  had  bu  i 
in  charge  allowed  him  to  go  to  taverns  31A 
other  places,  in  Loudon  and  Middle?ex.  li^ 
always  in  actual  custody :! — Beld,  that  t.  ■; 
sherilf  was  not  guilty  of  an  escape ;  for.  tbr.t 
he  was  only  bound  to  take  his  prisoner  ba^  a 
to  jail  within  a  ctnwenient  time,  and  to  guar  I 
him  with  a  reasonable  degree  oC  strictne^.^ 
during  the  time  he  was  necessarily  out  ^  1 
the  limits  of  his  county.  4:4 

II.  Disputed  Possession. 

The  sherifi*  having  seized  goods  under  pr- 
cess  out  of  this  court,  an  officer  of  the  |  > 
lace  court,  during  the  temporary  ab^ei'v 
of  the  sheriflf 's  officer,  (whose  son  remaiw  i 
on  the  premises  with  the  vranant.)  look  t> 
goods  imder  process  of  that  court  Tli^ 
court  refused  to  interfere^  either  by  gnntia 
an  attachment  against  the  odker  of  the  pa- 
lace court,  or  by  oideriag  hiin  to  reiuijd  » 
sum  paid  to  him   in  ordei   to  oUaia  tb« 
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release   of   the    goods       White   t.   Chap- 
pie. Page  628 

III.  IfUerpUader  RuU»-^See  IsmHPLKAnxB. 

SHIP  AND  SHIPPING. 

L  JivthorUy  of  MatUr, 

Where,  in  consequence  of  damage  to  a  ship 
during  the  voyage,  it  becomes  impossible  to 
prosecute  the  adventure,  the  master  has  au- 
tliority  to  sell  her  for  tlie  benefit  of  all  par- 
tics  interested:  and  a  person  employed  by 
him  to  superintend  the  sale,  may  lawfully 
pay  over  the  proceeds  to  him,  or  to  his 
order.     Ireland  v.  Thomaon,  149 

II.  Total  Loss — See  Iiri UHA.ircx. 

SIGNATURE. 
See  C021THA.CT. 

SMITH. 
Obligation  of,  to  shoe  a  horse,  555  (a). 

STAMPS. 
Sub-Diatributor  o/'—Ste  Coitthact,  IIL 

STATUTE  OF  LIMITATIONS. 
See  BoKD. 

STAY  OF  PROCEEDINGS. 
See  Pbactick,  VII. 

STOCKJOBBING. 
See  Plbadivg,  II.  ii. 

STOPPAGE  IN  TRANSITU. 
See  Salb,  L 

SUB-DISTRIBUTOR  OF  STAMPS. 

See  COHTAACT,  III. 

SUPERVISORSHIP  OF  EXCISE. 
Sale  of,  void,  under  5  &  6  Edw.  6,  c.  16.  597,  n. 


TERM'S  NOTICE. 
See  Paacticx,  VI. 

TIME  BARGAINS. 
See  PLXADiire,  II.  iL 

TITLE. 
Disclaimer  of- — See  EixcTMiirr,  I. 

TRANSFER. 
Cf  Share$ — See  Avctiokxxb. 


TRANSITUS. 
See  Salx,  I. 

TRAVERSABLE  ALLEGATION. 
See  Plxadikg,  II.  iii. 

TRESPASS. 

L  Where  matntainabh, 

A  landlord  who  has  accepted  the  rent  in  ar- 
rear,  and  tlie  expenses  of  the  distress,  after 
the  impounding,  cannot  be  treated  as  a  trea- 
passer^  merely  because  he  retains  possession 
of  the  goods  distrained — although  his  refusal 
to  deUver  them  up  to  the  tenant  may  amount 
to  a  conversion,  so  as  to  render  him  liable  in 
troven    West  v.  Nibb$.  Page  172 

II.  New  Tretpate. 

In  trespass  for  placing  stumps  and  stakes  on 
the  plaintiff's  land,  the  defendant  paid  into 
court  40».,  which  the  plaintiff  took  out  in 
satisfaction  of  that  trespass.  The  plaintilf 
afterwards  gave  the  defendant  notice,  that, 
unless  he  removed  the  stumps  and  8take«, 
a  further  action  would  bo  brought  against 
him  : — Held,  that  the  leaving  of  tlie  stumps 
and  stakes  on  the  land  was  a  new  trespass. 
Bowyer  v.  Cook.  236 

TROVER. 
See  Tbxspass,  I. 


\TDELICET. 
See  King  v.  Norman,  p.  884. 

VOTE. 
See  Casx,  L 


WASTE  LAND. 

PreeumpHon  of  Oumerihip. 

1.  The  presumption  of  law,  that  slips  of  waste 
land  adjoining  a  highway  belong  to  the 
owner  of  the  adjoining  enclosed  land,  may 
be  rebutted  by  evidence  tending  to  raise  a 
contrary  presumption.  Doe  d.  Harriton  v. 
Hampson.  267 

2.  In  an  action  by  a  rector,  to  recover  a 
slip  of  land  lying  between  the  glebe  and  n 
highway,  in  order  to  rebut  the  presumption 
of  ownership  arising  from  contiguity,  it  was 
proved  that  the  defendant  and  those  under 
whom  be  claimed  had  occupied  the  spot 
in  question  for  more  than  forty  years,  and 
during  four  or  five  successive  incumbencies, 
without  interruption;  and  that  there  were 
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•lips  of  land  adjdning  the  piece  in  dispute, 
at  either  end,  also  lying  between  the  glebe 
and  the  road,  which  were  occupied  ad- 
versely to  the  rector  y^Ihldy  that,  the  whole 
case  on  both  sides  resting  on  presumption, 
it  was  properly  left  to  the  jury  to  say 
whether  or  not  the  evidence  given  on  the 
defendant's  part  rebutted  the  presumption 
of  law  on  which  the  plaintiff's  case  rested. 
Doc  d,  Harrimm  v.  Hampmm.         Page  267 


WITNESS. 
8m  Etidsmcb. 

WOOD  PAVING. 


USER. 
Sm  LnTBma-PATxsT,  0. 
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I.  Cata  deadid  upon  tkt  Con^rwiwn  cf  tht 
Rbfobx  Act.  Page  941 

II.  Cata  deddtd  upon  tht  Conttruetion  of  tht 
Rmmtbatiov  Act,  6  &  7  Vict  c  18.   942 

IIL   Praetict  and  ComM  of  Proettding  upon 
JUgittratum  Jipptak.  943 

IV.  Particular  PokOt.  944 


L  CoMt  tfwi  tht  Cotutrudion  of  thi  Riiomx 
Act,  2  W.  4,  o.  45. 

Stdion  l9.-~Frothold  Tmun. 

A.  claimed  to  vote  in  res|y*ct  of  a  burgage 
tenement  in  an  ancient  borough.  The  case 
found,  that  burgage  tenements  mrithio  the 
borough  had  always  been  conveyed  by  deed 
of  grant,  or  bargain  and  sale,  without  livery 
of  seisin,  and  without  a  lease  for  a  year,  or 
any  enrolment ;  that  no  surrender  or  admit- 
tance was  required,  nor  was  any  fine  paid 
upon  descent  or  alienation ;  that  the  mode 
of  descent  was  agreeably  to  the  common  law, 
except  that  females  inherited,  not  as  co- 
parceners, but  by  seniority ;  that  the  inter- 
est of  a /one  covert  was  passed  without  any 
separate  examination  of  the  wife ;  that  the 
widow  of  a  person  dying  seised  of  a  bur* 
gage  tenement  had  the  whole  during  her 
chaste  viduity ;  that  burgage  tenements  had 
alvrays  been  devisable  in  the  same  way  as 
ordinary  freeholds;  that  they  were  held 
subject  only  to  the  payment  of  certain  fixed 
annual  rents  payable  to  some  individual; 
and  that  no  other  services  had  been  per- 
formed or  payments  made  in  respect  of 
them>— 

Jiddf  that,  in  the  absence  of  evidence  on 
the  face  of  the  case  to  show  that  the  free- 
hold was  in  any  other  person,  it  must  be 


assiuned  that  A.  had  such  a  freehold  tenure 
as  to  entitle  him  to  be  registered,  the  valu<' 
being  sufficient  Buthtr,  app.,  Thon^itton, 
resp.  Page  48 

StctioH  26.— h^fi^yiM  of  a  RtrU-Charge, 

The  attigtiH  of  a  rent-charge  is  not  entitled  to 
be  registered^  unless  he  has  been  in  the  ac» 
tual  receipt  of  it  for  six  months  before  the 
last  day  of  July.  Hayden^  app.,  Tht  Over- 
ttert  of  Twtrton^  resp.  ] 

Section  21,—Stfieienqf  of  Qualification. 

Entirety.y^A,  occupied  a  shop,  which,  toge- 
ther with  a  house  and  other  premises,  also 
occupied  by  him,  constituted  a  sufficient 
qualification  in  point  of  value,  but  neither 
being  sufficient  alone.  The  shop  was  se- 
parated from  the  rest  of  the  premises  by  a 
yard,  in  the  exclusive  occupation  of  A^  but 
there  was  no  complete  curtilage  or  fence 
surrounding  the  whole,  the  yard  being  ap- 
proached by  a  passage  at  the  side  of  the 
shop,  open  to  the  street,  which  was  also  tlie 
property  of  A.,  but  used  by  the  tenant  of 
the  adjoining  house  in  common  with  him : 
— Heldf  that  the  shop  could  not  be  joined 
with  the  other  premises,  so  as  to  constitute 
one  entire  qualification,  under  the  statute 
2  W.  4,  c  45,  t.  27.  Powell,  app.,  Price, 
resp.  105 

SecHoH  32.— Freedom  6y  Right  of  Birth. 

The  corporation  of  M.  consists  of  four  classes 
of  burgesses  or  freemen— 1.  Capital  bur- 
gesses (in  whom  alone  was  the  right  of 
voting  prior  to  the  reform  act) — 2.  Assist- 
ant burgesses  3.  Landholders-— 4.  Free 
burgesses  or  commoners.  Vacancies  in  tlie 
third  class  are  supplied  from  the  fourth  by 
seniority,  and,  in  the  other  classes  respec- 
tively, by  election : — Held,  that  one  who  was 
a  member  of  the  fourth  class,  6y  right  of 
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birtK  before  the  Ist  of  Marchf  1831,  and  be- 
came a  ^  capital  burgess,"  by  election,  ai>er 
that  day,  is  not  disqualified  as  an  elector  by 
the  2  W.  4,  c.  45,  8.  32.  Gale,  app.,  Chubb, 
resp.  Page  41 

Section  33.— Reserved  Rights. 

A  party  entitled,  before  the  passing  of  the 
2  W.  4,  c.  45,  to  vote  as  an  inhabitant 
householder  paying  scot  and  lot,  does  not, 
by  the  33d  section  of  that  act,  lose  his  quali- 
fication by  having  omitted  for  one  year  to 
pay  his  rates  before  the  last  day  of  July. 
iVte^«,  app.,  Field,  resp.  63 


II.  Ca$et  decided  upon  the  Conttnuiion  of  the 
RjceisTBATioir  Act,  6  &  7  Vict.  c.  18. 

Section  4. — Notiu  of  Claim. 

Service  of] — A  parisfh  consisted  of  four  divi- 
sions, popularly,  but  improperly,  called 
towns>Iiips.  Four  overseers  were  appointed 
for  the  whole  parish,  one  being  selected 
from  among  the  inhabitants  of  each  of  the 
so-called  townships.  In  making  out  the 
lists  of  county  voters,  the  overseer  who 
acted  fur  each  division  made  out  a  separate 
list ;  and  each  overseer  published  a  separate 
notice  under  the  6  &  7  Vict  c.  18,  s.  3, 
ached.  (A),  No.  2,  requiring  persons  entitled 
to  vote  in  respect  of  property  situated  with- 
in hi»  toumthip  to  ^ewd  in  their  claims  to  him. 
These  notices  were  in  each  case  bigned  by 
the  particular  overseer  who  acted  for  that 
division,  and  by  the  assistant  overseer,  who 
therein  styled  themselves  "overseers  of  the 
township  of ." 

A  notice  of  claim  was  directed  to,  and 
served  upon,  the  overseer  of  the  particular 
so-called  township  in  M'hich  the  qualifying 
property  was  .«ituate.  This  notice  being 
objected  to,  before  the  barrister  at  the  re- 
vision, he  corrected  the  mistake  in  the  lists, 
under  the  power  conferred  upon  him  by 
8.  40,  and  disallowed  the  objection: — 

IJeld,  that  the  barrister  had  properly  ex- 
ercised his  disrcretion,  and  that  the  notice 
was,  under  the  cit  cum  stances,  sufficient, 
and  well  served.  Elliot^  »PPi  ^'^  Overseers 
of  St.  Mary  Witfiin,  Carlisle,  resp.  76 

Section  17.— Ab/ia  of  Objection, 

1.  Date.] — A  notice  of  objection  under  the 
6  &  7  Vict.  c.  18,  s.  17,  dated  of  the  day 
and  month,  without  the  year,  is  insuflicient. 
Beenlen,  app.,  Hockin,  resp.  19 

2.  Service  of] — The  list  of  voters  was  signed 
by  three  of  the  overseers  and  one  of  the 
churchwardens,  and  tlie  service  of  the  no- 
tice of  objection  was  upon  another  church- 
warden, who  had  not  signed  the  list:— 
held,   that  the   notice   was   well    served. 

Ibid. 


A  notice  of  objection,  addressed  to  the  voter 
at  A.,  described  as  hiB  place  of  abode  in  the 
borough  list,  was  leA  at  his  office  in  B.  The 
office  in  6.  was  not  the  voter's  place  of 
abo<le,  and  he  had  no  residence  in  A.  The 
revising  barrister  decided  that  the  notice 
had  not  been  given  to,  or  lef\  at  the  place 
of  abode  of,  the  voter  as  stated  in  the  li>t, 
within  the  meaning  of  the  6  &  7  Vict.c.  lb, 
8.  17 : — Held,  that  his  decision  was  correct. 
j9Uen,9pp., Greensdl,  resp.  Page  HO 

3.  Description  of  Objector.] — In  a  notice  of  ob- 
jection under  the  6  &  7  VicL  c.  18,  s.  17, 
the  objector  M'as  desciibed  as — "R  F«,<'C 
&c.,  on  the  list  of  voters  for  the  borough  of 
L.''  The  register  of  voters  for  the  borough 
of  L.  consists  of  four  separate  lists,  viz.  one, 
of  10/.  householders  for  each  of  three  town- 
ships comprised  in  it;  and  one,  of  the  free- 
men of  the  borough.  The  objt»ctor"8  name 
was  on  the  last-mentioned  list  only : — Held, 
that  he  was  insufficiently  described  in  the 
notice;  and  that  the  inaccuracy  of  dcscnp 
tion  was  not  cured  by  the  lUl&t  section. 
Eidsforth,  app.,  Ferrar,  resp.  9 

4.  Place  of  Jibode.] — In  a  notice  of  objection, 
the  place  of  abode  of  the  objector  u  as  de- 
scribed as  "The  Oaks,"  (without  the  ad- 
dition of  any  parish,  township,  or  o^her 
district,)  "  on  the  register  of  voters  for  tlie 
pari:ih  of  St.  W."  In  the  list  of  voters  for 
the  parish  of  St.  V^^.,  the  objectors  place  of 
abode  was  described  as  "  fet,  W.,'*  and  his 
qualifying  property  as  "Tlie  Oaks:" — 

Held,  that  the  description  was  insufficient, 
and  could  not  be  aided  by  a  reference  tu 
the  list  of  voters,  so  as  to  show  that  the 
place  called  »*The  Oaks"  was  in  the  pa- 
rish of  St.  W. ;  and  that  tlie  objection  was 
not  removed  by  the  finding  of  the  revi?iiig 
barrister  that  the  place  referred  to  was  in 
fnct  in  the  parish  of  Sl  W.  Wooilett.  app. 
Davis,  resp.  115 

Section  40. — ^^mendment  at  the  Revisiom, 

A  parish  consisted  of  four  divisions,  popularly, 
but  improperly,  called  townships.  Four 
overseers  were  appointed  for  the  whole 
parish,  one  being  selected  from  among  il»e 
inhabitants  of  each  of  the  so-called  town&hipi. 
In  making  out  the  list  of  county  voters,  the 
overseer  who  acted  for  each  division  made 
out  a  separate  list;  and  each  overseer  pub- 
lished a  separate  notice  umler  die  6  &  7 
Vict.  c.  1 8,  s.  3.  sched.  (A).  No.  2,  requir- 
ing persons  entitled  to  vote  in  respect  o( 
property  situate  within  his  township^  to  send 
in  their  claims  to  hun.  These  notices  wers 
in  each  case  signed  by  the  particular  over- 
seer, w)io  acted  for  that  division,  and  by 
the  assistant  overseer,  who  therein  styled 
themselves    «*  overseers   of    the   to\%iiship 

of .'' 

A  notice  of  claim  was  directed  to,  and 
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served  upon,  the  overseer  of|  the  particDier 
BO-ca))ed  township  in  which  the  qualifying 
property  was  situate.  This  notice  being  ob- 
jected to,  before  the  barribter  at  the  revision, 
he  corrected  the  mistake  in  the  lists,  unrler 
the  power  conferred  upon  him  by  8.  40,  and 
disallowed  the  objection: — Held,  that  the 
barrister  had  properly  exercised  his  discre- 
tion. £//ia^^  app.,  The  Oveneenof  St.  Mary 
yVuhin,  Carlisle^  resp.  Page  76 

Stction  42. — Signature  fry  Revinng  BarrUter. 

Endomment.] — An  appeal,  tendered  within 
the  proper  time,  having  been  rejected  by 
tlie  officer  because  the  endorsement  had  not 
been  signed  by  the  revising  barristen,  as  re- 
quired by  the  6  &  7  Vict  c.  18,  s.  42.— The 
court  allowed  it  to  be  entered  de  bene  esse  on 
X\\e  fifth  day  of  the  term,  due  dilij^ence  ap- 
pearing to  have  been  used  to  obtain  the 
signature  within  tlie  tlrst  four  days.  Fringe 
app.,  Estcmtrt^  resp.  7 1 

The  endore^ement  of  an  appeal  not  having 
been  si-ned  by  the  revising  barrister  until 
the  fiAh  day  of  Michaelmas  term,  the  court 
refused  to  allow  the  appellant  to  be  heard. 
H^tiwA7yn,app.,  Jfoo/tof,  resp.  86 

Sections  44,  45. — Consolidated  JppeaU. 

1.  Who  named  as  Jlppellant.] — Quttre^  whether 
a  mere  agent,  not  personally  interested  in  the 
subject-matter,  can  be  named  as  appellant 
to  prosecute  a  con?j3lidated  appeaL  Wank- 
lyn,  app.,  yVoolle'ty  resp.  86 

2.  Absenre  of  Notice.'] — The  court  has  no  power 
to  hear  an  appeal,  where  the  respondent 
fails  to  appear,  unless  the  appellant  has 
served  upon  liira  a  notice,— under  the  6  &7 
Viet.  c.  18,  s.  62, — of  his  intention  to  prose- 
cute the  appeal,  ten  days  at  least  before  the 
first  day  appointed  by  the  court  for  hearing 
appeals — that  is,  ten  clear  day?,  exclusive 
both  of  the  day  of  service  and  of  the  day  so 
appointed.  Norton,  8ipp.f  The  Town  Clerk  of 
Salisbury,  resp.  32 

The  court  will  not  postpone  the  hearing  of  an 
appeal,  in  onler  to  atTord  time^o  give  the 
necessary  notice  upon  a  suggestion  that  the 
difficulty  has  arisen  from  the  circumstance 
of  their  having  appointed  an  unusually  ear- 
ly day  for  the  hearing  of  appeals;  there 
haviug  been  ample  time  to  give  the  notice 
between  the  day  appointed  and  the  day  on 
which  the  decision  of  the  revising  barrister 
was  pronounced,  jidey,  app.,  HUl,  resp.    38 

The  decision  of  the  revising  barrister  look  place 
on  the  16th  of  October.  Tlie  appellant's  at- 
torney was  taken  ill  in  the  last  week  of  that 
month,  and  died  on  the  7th  of  November : — 
Held,  that  this  was  no  excuse  for  tlie  absence 
of  the  notice  to  the  respondent  required  by 
8.  62,  and  that  the  court  had  no  power,  un- 
«liex  8.  64,  to  aid  the  appellant,  by  postpon- 


ing   the    hearing.     Pring,  app.,  Ettcourt, 
resp.  Page  73 

3.  Bifpensation.] — An  application  by  tiie  re- 
spondent for  leave  to  deliver  paper-books 
after  the  proper  time,  does  not  dispense  with 
the  notice  required  to  be  served  upon  him 
by  the  6  &  7  Vict.  c.  18,  s.  62.  Grooer,  app., 
Bontems,  resp.  70 

4.  Signature  by  Appellant.] — nie  notice  of  the 
appellant's  intention  to  prosecute  his  ap- 
peal, under  the  6  &  7  Vict.  c.  62,  must  be 
signed  fry  the  appellant  hints f If :  the  signa- 
ture  of  an  agent  will  not  suffice.  Peiher- 
bridge,  app.,  Ash,  resp.  74 

Where  an  appeal  was  tendered  within 
the  first  four  days  of  the  term,  widi  a  notice 
imperfectly  signed — The  court  refused  to 
allow  the  appeal  to  be  entered  (the  defect 
being  cured)  on  the  tUWi  day.  Ibid. 

Section  101. — Inaccurate  Description. 

See  Eidsforth,  app.,  Farrer,  resp.,  9. 


III.    Prance  and  Course  of  Proceeding  upon 
Registration  Appeals. 

1.  Entry  of  Appeal.] — An  appeal  tendered 
within  the  proper  time,  having  been  re- 
jected by  the  officer  because  the  endorse- 
ment had  not  been  signed  by  the  revising 
barrister,  as  required  by  the  6  &  7  Vict. 
c.  18,  s.  42. — The  court  allowed  it  to  bo 
entered  de  bene  esse  on  the  fflh  day  of  the 
term,  due  diligence  appearing  to  have  beer, 
used  to  obtain  the  signature  within  the  first 
four  days.    Pring,  app.,  Es'court,  resp.     71 

2.  Endorsement.] — See  Pring,  app.,  Estrourl, 
resp.,  71;  and  Wanklyn,  app.,  Woollett, 
repp.  86 

3.  Delivery  of  Paper-books.] — An  application 
by  the  respondent  for  leave  to  deliver  pa- 
per-books after  the  proper  time,  does  not 
dispense  with  the  notice  required  to  bo 
served  upon  him  by  the  6  &  7  Vict.  c.  18, 
8.62.     Graver,  npp,Bontems,xe»\i.  70 

4.  Hearing  Appeals.] — The  court  has  no  power 
to  hear  an  appeal,  where  the  respondent 
fails  to  appear,  unless  the  appellant  hai 
served  upon  him  a  notice, — under  6  &  7 
Vict.  c.  18,  s.  62,— -of  his  intention  to  prose- 
cute the  appeal,  ten  days  at  least  before  the 
first  day  appointed  by  the  court  forbearing 
appeals-— that  is,  ten  clear  days,  exclusive, 
both  of  the  day  of  service  and  of  the  day  so 
appointed.  Norton,  app..  The  Town  Clerk 
of  Salisbury,  resp.,  32.  And  see  Pring,  app., 
Eslcourt,  resp.  73 

5.  Postponing  the  Hearing.] — The  court  wiU 
not  postpone  the  hearing  of  an  appeal,  in 
order  to  afford  time  to  give  the  necessary 
notice,  under  the  6  &  7  Vict.  c.  18,  s.  62, 
upon  a  suggestion   that  the  difficulty  )ia« 
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arisen  from  the  circumstance  of  their  uay. 
ing  appointed  an  unusually  earl,  daj  for 
the  hearing  of  appeals,  there  having  been 
ample  time  to  give  the  notice  betw*$en  the 
day  appointed  and  the  day  on  which  the 
decision  of  the  revising  barrister  wss  prob 
nounced.    ^dey,  app^  ifiU,  resp.  38 


IV.  Particular  PmmtM. 

Abode,  description  ofj  115. 
Amendment,  76. 
Assignee  of  rent-charge,  1. 
Assistant  burgesses,  41. 
Burgage  tenements,  48. 
Capital  burgesses,  41. 
Commoners,  41. 
Computation  of  time,  32. 
Consolidated  appeals,  8d. 
Costs,  48. 


lilage,  105.. 
ii     orsement  of  appeal,  signiUiire  o^  71,  8& 
En    ring  appeal,  71. 
Free  burgesses,  41. 
Freehold  tenures,  48. 
Hearing  appeal,  32,  38. 
Inhabitant  housefaoldeni  63. 
Landholders,  41.  • 

List  of  voters,  76. 
Notice  of  claim,  76. 

objection, 

service  of,    9,  100. 

devripnoo  of  objector,  9,  ll£ 

appeiU,  32,  38,  70,  73. 

sigratute  ot^  74. 
Over/t^rs.  service  of  notice  on,  76. 
Paper-books,  delivery  of;  32,  70,  73. 
Qualification,  entirety  oC  105. 
Rates,  non-payment  o^  63. 
Ren^charge,  1. 
Scot  and  lot  voter,  63. 
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